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MEMORANDA. 

Mr.  Justice  Dodgb  took  no  part  in  the  decision  of  the  oase  of  Church 
of  the  Good  Shepherd  v.  Baeine  Water  Co,,  reported  on  page  11. 

Mr.  Justice  Babdeen  took  no  part  in  the  decision  of  the  cases  in 
which  the  opinions  were  handed  down  December  1^  1908  (reportM  on 
pages  74-164). 

In  the  case  of  Matteson  v.  Bice,  reported  on  page  828,  Mr.  Chief  Jus- 
tice Cassoday  dissented. 

ERRORS  NOTED  IN  PREVIOUS  VOLUMEa 
Vol*  109. 
Page,  IdO,  line  11.    For  affirmed,  read  reversed. 
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SiBLET,  Appellant,  vs.  Wein^bebo  and  another,  KespondentB. 

November  11 — November  £8,  1902. 

Judgment  by  default:  Requiring  proof:  Discretion, 

L.  Subd.  2,  sec.  2891,  Stats.  1898  (providing  for  judgment  on  failure 
to  answer  in  actions  other  than  those  on  contract  for  the  recov- 
ery of  money  only),  while  it  does  not  make  it  essential  to  the 
validity  of  the  judgment  that  a  verified  complaint  be  supported 
by  evidence,  nevertheless  preserves  to  the  court  the  right  and 
power,  in  its  discretion,  to  require  proof. 

2.  The  exercise  of  such  discretion  against  the  rendition  of  a  judg- 

ment without  proof  will  not  be  reviewed  on  appeal,  except  in 
extreme  cases  showing  clearly  that  the  discretion  has  been 
abused. 

3.  Upon  an  application  for  judgment  on  failure  to  answer  in  an  ac- 

tion of  replevin,  it  was  not  an  abuse  of  discretion  to  require 
that  the  unlawful  taking  and  detention  be  proved  by  evidence 
other  than  a  complaint  verified  by  an  agent  whose  personal 
knowledge  of  such  facts  did  not  appear. 

4.  After  the  ordering  of  a  nonsuit  in  such  case  on  the  ground  that 

the  unlawful  taking  and  detention  had  not  been  proven,  the  re- 
fusal of  the  court  to  reopen  the  case  and  permit  plaintifF  to 
supply  further  proof  is  held,  though  severe,  not  to  have  beea 
a  clear  abuse  of  discretion. 

Appeal  from  a  judgment  of  the  municipal  court  of  Ra- 
cine county :  D.  H.  Flett,  Judge.    Affirmed. 

Thia  was  an  action  of  replevin,  in  which  the  complaint 
substantially  alleged  that  the  plaintiff  held  a  chattel  mortr 
Vou  116—1 
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Sibley  ▼.  Weinberg,  116  Wis.  1. 

gage  upon  certain  dental  apparatus  and  furniture  sold  by 
him  to  one  Nathan  Weinberg,  whereon  there  remained  due 
about  $10,  and  that  he  held  title  to  certain  otlier  dental  ap- 
paratus by  virtue  of  the  reserved  condition  in  certain  prom- 
issory notes  given  therefor  by  said  Nathan  Weinberg,  pro- 
viding that  until  their  payment  title  and  ownership  should 
remain  in  the  plaintiflF,  upon  which  notes  there  was  due 
$74.60  and  interest;  that  said  Nathan  Weinberg  died  July 
5,  1900,  and  that  a  special  administrator  of  his  estate,  on 
July  17,  1900,  under  an  order  of  courts  made  a  bill  of  sale 
of  all  said  property  to  the  defendant  Charles  J.  Shoop  for 
the  nominal  consideration  of  $500,  and  that  said  transaction 
was,  by  connivance  with  the  defendant  Shoop  and  Maude 
Weinherg^  the  widow  of  said  Nathan  Weinberg,  to  defeat 
the  latter's  creditors,  and  that  said  Shoop  still  claimed  to  be 
the  owner,  but  that  in  pursuance  of  said  connivance  the  de- 
fendant Maude  Weinberg  was  still  in  possession;  that  said 
defendants  had  wrongfully  taken,  and  still  did  unlawfully 
and  wrongfully  detain,  all  said  property,  of  which  plaintiff 
was  the  owner  and  lawf idly  entitled  to  possession,  which  was 
refused  him,  although  demanded. 

The  defendants  having  defaulted  after  appearance,  the 
plaintiflF  gave  notice  of  application  for  judgment,  and  on  the 
day  notified — ^December  6,  1901 — ^api)eared  in  court,  and 
offered  evidence,  extending,  however,  only  to  the  introduc- 
tion in  evidence  of  his  notes  and  mortgage,  proof  of  the 
amounts  due  thereon,  and  proof  of  the  value  of  the  property 
and  of  the  value  of  its  use  during  the  time  that  the  defend- 
ants were  charged  in  the  complaint  to  have  retained  it^ 
Tliereupon,  after  argument,  to  wit,  December  31,  1901,  the 
court  entered  an  order  reciting  that  the  evidence  had  failed 
to  prove  the  allegations  of  the  complaint,  and  failed  to  show 
that  the  personal  property  was  unlawfully  taken  or  unlaw- 
fully detained  by  the  defendants,  or  either  of  them,  and  or- 
dering judgment  of  nonsuit     Thereupon  the  plaintiff  re- 


28]  AUGUST  TERM,  1902.  8 

Sibley  ▼.  Weinberg,  116  Wia»  1. 

quested  to  have  the  case  reopened,  and  an  opportunity  given 
to  furnish  such  further  proof  as  the  court  desired  to  enable 
it  to  enter  judgment  for  the  plaintiff  according  to  the  prayer 
of  the  complaint,  which  request  was  denied,  and  excepted  to. 
Thereupon  judgment  of  nonsuit  was  entered,  reciting  that 
the  evidence  and  proofs  presented  failed  to  establish  a  cause 
of  action  in  favor  of  the  plaintiff  and  against  the  defendants ; 
from  which  judgment  the  plaintiff  appeals. 

W.  W.  Rowlands,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Cooper,  Sim- 
mons, Nelson  &  Walker,  and  oral  argument  by  J.  B.  Sim- 
mons. 

Dodge,  J.  The  principal  question  raised  upon  this  ap- 
peal is  the  true  construction  of  subd.  2,  sec.  2891,  Stats. 
1898,  which  provides  that  judgment  may  be  had  if  the  de- 
fendant fail  to  answer  the  complaint  in  actions  other  than 
those  arising  on  contract  for  the  recovery  of  money  only,  as 
follows : 

"In  other  actions  the  plaintiff  may,  upon  the  like  proof, 
apply  to  the  court  for  judgment  according  to  the  demand  of 
the  complaint.  If  the  taking  an  account  or  proof  of  any  fact 
be  necessary  to  enable  the  court  to  give  judgment  or  to  carry 
the  judgment  into  effect  the  plaintiff  may,  with  a  view  to 
such  application,  at  any  time  after  the  expiration  of  the 
time  for  answering,  have  an  order  of  reference,,  iy  the  court 
or  a  judge,  to  take  such  account  or  proofs  and  report  the 
same  to  the  court  at  any  time,  in  the  circuit,  at  which  judg- 
ment may  be  rendered,  and  such  reference  may  be  executed 
in  any  county  most  convenient  therefor ;  or  upon  such  appli- 
cation being  made  the  court  may  take  the  account,  or  hear  the 
proof,  or  in  its  discretion  order  a  reference  for  that  purpose. 
And  when  the  action  is  for  the  recovery  of  money  only  or 
of  specific  real  or  personal  property,  with  damages  for  the 
withholding  thereof,  the  court  may  order  the  damages  to  be 
assessed  by  a  jury.  If  the  defendant  shall  have  appeared  in 
the  action  he  shall  be  entitled  to  eight  days'  notice  of  such 
application  for  judgment" 
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It  is  contended  by  the  appellant  that  under  this  statute  the 
plaintiff,  upon  failure  of  answer,  is  absolutely  entitled  to 
judgment  upon  the  facts  alleged  in  the  complaint  and  accord- 
ing to  the  prayer  for  relief,  without  any  proof  of  the  cause  of 
action  so  set  up,  he  merely  being  permitted  to  furnish  proof 
of  such  incidental  facts  as  may  enable  the  court  to  properly 
frame  its  judgment  in  certain  cases.  On  the  other  hand,  it 
is  contended,  firsts  that  this  section  does  not  dispense  with 
proof  at  all ;  that  the  plaintiff  is  required  to  prove  the  case 
made  by  his  complaint  by  evidence,  and  cannot  invoke  the 
imdenied  allegations  of  the  complaint  for  that  purpose,  al- 
though verified.  But,  further,  if  that  extreme  view  be  not 
taken,  that  the  section  does  not  give  the  plaintiff  absolutely 
the  right  to  judgment  without  evidence,  but  preserves  to  the 
court  the  right  and  power  to  demand  proof,  if,  in  its  discre- 
tion, it  deems  wise. 

The  section  is  in  a  measure  ambiguous.  It  does  not  pro- 
vide that  upon  failure  to  answer  the  plaintiff  shall  be  en- 
titled to  judgment,  but  entitled  to  make  application  for 
judgment*  Its  exact  force  has  never  been  decided  by  this 
court,  except  so  far  as  Potter  v.  Brown  Co.  56  Wis.  272, 
14  N.  W.  375,  has  declared  against  the  more  extreme 
of  the  two  positions  apparently  contended  for  by  the  re- 
spondents, namely,  that  in  all  cases  the  cause  of  action 
stated  in  the  complaint  must  be  supported  by  evidence.  In 
that  case  it  is  said  that  no  evidence  is  necessary ^  except  so 
far  as  may  be  necessary  to  enable  the  court  to  render  judg- 
ment This  statement  is  concurred  in  by  the  supreme  court 
of  Minnesota  in  Exley  v.  Berryhill,  37  Minn.  182,  33  N.  W. 
567,  and  of  South  Dakota  in  Cole  v.  Custer  Co.  A.  M.  &  S. 
Asso.  3  S.  D.  272,  52  N.  W.  1086.  In  all  of  these  cases,  how- 
ever, it  should  be  noted  that  the  subject  presented  to  the  ap- 
pellate court  was  the  validity  of  judgments  which  had  been 
entered  by  the  trial  courts,  without  insisting  upon  proof  of 
the  cause  of  action.     None  of  them  presented  the  questiou 
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whether  it  would  have  been  error  for  the  trial  court  to  have 
refused  judgment  without  such  proof,  and  in  none  of  them 
was  that  question  discussed  or  decided.  On  the  other  hand, 
the  textwriters,  with  reference  to  the  Code  of  New  York, — 
which  is  the  source  from  which  this  section  in  our  Code  was 
drawn, — declare  that  there  is  no  absolute  right,  except  in  the 
case  of  a  mere  money  demand  on  contract,  to  judgment  upon 
the  complaint  alone,  but  that  discretion  rests  in  the  trial 
court  to  demand  that  the  cause  of  action  asserted  shall  be 
established  by  proof;  thus  placing  the  situation  in  analogy 
to  the  ancient  practice  on  a  bill  in  equity  taken  pro  confesso 
by  reason  of  default  2  TilL  &  S.  Prac.  257,  269 ;  3  Wait, 
Prac.  661,  650.  That,  independently  of  the  Code,  it  was 
within  the  recognized  discretion  of  a  court  of  equity,  in  the 
interest  of  justice,  and  to  prevent  mistake  and  injustice,  to 
require  proof,  even  in  the  case  of  a  default  upon  which  a  bill 
in  equity  was  taken  as  confessed,  is,  of  course,  familiar. 
Hayes  t\  Brierley,  3  Dru.  &  War.  274 ;  Sullivan  v.  Sullivan, 
42  111.  315.  After  the  adoption  of  the  Code  in  'New  York, 
and  as  early  as  1848,  we  find  a  trial  court  assuming  the 
same  authority  and  ruling  against  an  application  for  judg- 
ment because  he  was  not  satisfied  of  some  of  the  essential 
facts  therein  stated  without  proof  additional  to  the  verified 
complaint.  Didier  v.  Warner,  1  Code  Eep.  42.  In  1851  it 
was  said,  just  as  in  Potter  v.  Brown  Co.  56  Wis.  272,  14  N. 
W.  375,  that  upon  such  complaint  further  proof  was  not 
necessary  {Hurd  v.  Leavenworth,  1  Code  Rep.  N.  S.  278), 
and  in  a  note  to  Depew  v.  Leal,  2  Abb.  Pr.  131,  138  (decided 
in  1855),  BoswoBTH,  J.,  after  consulting  with  Duee,  J.,  held 
that  there  should  be  a  reference,  or  the  court  should  itself 
take  proof  of  the  facts  stated  in  the  complaint;  and  the  latter 
alternative  was  adopted,  and  is  commended  by  the  reporter. 
Thus  it  seems  that  before  the  adoption  of  our  own  Code  a 
practice  had  become  established  in  New  York,  though  not 
confirmed  by  tbe  court  of  last  resort,  to  the  effect  that,  while 
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the  statute  did  not  render  essential  to  the  validity  of  the 
judgment  that  a  verified  complaint  be  supported  by  evidence, 
nevertheless  it  did  not  require  the  court  to  render  judgment 
thereon  without  such  evidence,  if,  in  its  discretion,  the  same 
were  deemed  wise  or  necessary.  The  latter  proposition  has 
received  express  approval  from  the  supreme  court  of  Nevada 
in  Haley  v.  Eureka  Co.  BanJe,  21  Nev.  127,  26  Pac.  64. 

Upon  full  consideration,  we  adopt  this  as  the  true  construc- 
tion of  our  own  statute  above  quoted.  Many  considerations 
tend  to  confirm  us  in  so  doing.  The  experience  of  the  in- 
dividual members  of  the  court  leads  to  the  belief  that  there 
has  been  a  general  practice  in  the  circuit  courts  of  the  state 
to  exercise  discretion,  and  in  cases  of  doubt  or  apprehension 
of  injustice  to  require  more  or  less  complete  confirmation  of 
the  allegations  of  even  a  verified  complaint  by  l^al  evidence, 
before  taking  the  final  and  drastic  step  of  adjudging  the 
rights  of  the  parties,  even  when  the  defendant  was  in  default. 
This  court  has  assumed  power  to  require  by  rules  that  such 
step  shall  be  taken  in  all  cases  in  actions  of  divorce  and  to 
foreclose  mortgages,  thus  indicating  at  least  its  opinion  that 
the  statute  had  not  given  plaintiffs  absolute  right  to  judg- 
ment upon  default  Again,  complaints  are  permitted  to  be 
verified,  under  our  statute,  upon  information  and  belief,  and 
many  of  the  most  important  of  the  facts  therein  allied  may, 
therefore,  not  have  received  the  support  of  the  oath  of  any 
person  who  has  knowledge  on  the  subject  Defaults  may 
often  occur  under  circumstances  of  oversight  or  omission,  or 
misapprehension  of  the  full  effect  of  the  all^ations  of  the 
complaint;  so  that,  if  the  latter  be  taken  as  absolutely  true, 
judgments  to  the  full  extent  of  the  relief  thereby  justified 
and  claimed  may  well  do  injustice.  We  think  the  perma- 
nence and  correctness  of  default  judgments  will  be  enhanced 
by  caution  on  the  part  of  circuit  courts  in  rendering  judg- 
ment, if,  upon  reading  the  complaint,  there  is  doubt  as  to 
existence  of  the  facts  alleged  or  uncertainty  as  to  how  far 
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they  are  true ;  and  that  such  courts  do  not  commit  error,  but 
should  rather  be  commended,  in  declining  to  enter  judgment 
until  such  doubts  and  uncertainties  have  been  removed. 
Such  function,  involving  as  it  does  a  wise  judicial  discretion, 
will  not^  when  exercised  against  the  rendition  of  judgmwits, 
be  reviewed  by  this  court  except  in  extreme  cases  showing 
clearly  that  such  discretion  has  been  abused.  We  cannot 
say  that  any  such  abuse  appears  in  the  present  case  in  the 
mere  act  of  insisting  that  the  unlawful  taking  or  withholding 
by  the  defendants  should  be  established  by  something  more 
than  the  verified  complaint, — in  this  particular  instance  veri- 
fied by  an  agents  with  nothing  to  indicate  that  such  alleged 
acts  of  the  defendants  were  within  his  personal  knowledge. 
We  therefore  hold  that  no  error  was  committed  in  the  refusal 
of  judgment  for  plaintiff  and  the  ordering  of  nonsuit. 

Error  is  assigned,  also,  on  the  refusal  of  the  trial  court  to 
reopen  the  case  and  permit  plaintiff  to  supply  further  proofs, 
after  the  decision  had  been  made,  but  before  judgment  had 
been  entered.  We  confess  to  the  feeling  that  the  action  of  the 
<K)urt  was  drastic  and  severe,  and  to  the  view  that  it  would 
have  been  more  likely  to  promote  complete  justice  to  have 
granted  this  request;  but,  recognizing  that  the  record  before 
us  may  fail  to  present  all  the  aspects  of  the  case  apparent  to 
the  trial  judge,  we  cannot  assume  to  declare  that  his  refusal 
to  exercise  his  discretion  to  grant  plaintiff  further  privileges 
was  a  clear  abuse,  so  that  the  judgment  could  be  reversed  by 
reason  thereof. 

By  the  Court. — Judgment  affirmed. 
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MoBBY,   Executor,  Appellant,  vs.   City  of  Eacinb,   Ee- 

spondent 

Novemher  U — Ifovemher  88,  1002. 

Municipal  corportUions:    Assessors:    Service  on  hoard  of  review: 

Compensation, 

The  city  charter  of  Racine,  under  the  head  of  "Assessors:  their 
powers  and  duties/'  provides  (sec.  20,  ch.  40,  Laws  of  1891) 
that  the  assessors  shall  assess  all  the  property  in  the  city  in  one 
assessment  roll;  that  "the  assessment  shall  be  reviewed  and 
corrected  and  notice  of  such  review  shall  be  given,"  etc.;  and 
that  upon  the  correction  of  the  assessment,  the  assessment  roll 
shall  be  verified  by  the  oaths  of  the  assessors  and  deposited 
with  the  clerk.  Held^  that  this  makes  it  a  part  of  the  official 
duty  of  the  assessors  to  serve  upon  the  board  of  review,  and 
that  for  such  service  they  are  not  entitled  to  compensation 
beyond  the  salary  fixed  under  sec.  15,  which  provides  that  such 
salary  "shall  be  in  full  for  all  services  by  them  to  be  rendered." 

Appeal  from  an  order  of  the  circuit  court  for  Racine 
county :  E.  B.  Belden,  Circuit  Judge.    Affirmed, 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  the 
complaint^  which  allies  the  municipal  corporate  character 
of  the  defendant,  and  that  plaintiff's  decedent,  James  A. 
Beaugrand,  during  the  years  1896,  1897,  1898,  and  1899, 
was  an  assessor;  that  the  salary  of  each  of  the  assessors  for 
each  of  said  years  was  $300,  which  was  duly  paid  to  plaint- 
iff's decedent;  that  during  each  of  said  years  said  decedent 
ex  officio  was  a  member  of  the  board  of  review  of  the  city  of 
Racine,  and  performed  his  duties  as  such,  "and  that  the  city 
of  Racine  became  indebted  to  said  Beaugrand  for  such  serv- 
ices in  die  sum  of  $300  for  each  and  every  of  said  years,  in 
all  the  sum  of  $1,200,"  no  part  of  which  has  been  paid,  ex- 
cept $100  each  year,  leaving  a  balance  due  of  $800,  for  which 
judgment  is  prayed. 

For  the  appellant  there  was  a  brief  by  William  E.  Lee, 
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attorney,  and  Thomas  M.  Kearney,  of  counsd,  and  oral  argu- 
jnent  by  Mr.  Kearney. 

M.  E.  Walker,  for  the  respondent 

Ba£de£n,  J.  The  sole  question  arising  upon  this  appeal 
is  whether,  under  the  charter  of  the  city  of  Racine  and  the 
igeneral  laws  of  the  state,  the  plaintiff's  decedent  was  entitled 
to  pay  for  services  on  the  board  of  review  in  addition  to  the 
<^mpensation  received  by  him  for  services  as  assessor.  The 
•original  charter  of  Racine,  granted  in  1848,  imposed  no  duty 
upon  the  assessors  with  reference  to  a  review  or  correction  of 
the  assessment  roll.  By  sec.  24,  ch.  130,  Laws  of  1868,  the 
legislature  provided  that  the  mayor,  clerk,  and  assessors  of 
-each  city  in  this  state  should  constitute  a  board  of  review 
:for  such  city,  and  sec.  25  prescribed  their  duties.  Sec.  24 
also  provided  that  the  board  should  receive  the  same  compen- 
-sation  allowed  by  the  law  to  assessors.  Under  the  law  and 
the  charter  as  then  in  existence,  the  assessors  would  be  en- 
titled to  the  compensation  fixed  by  the  charter  for  making 
the  assessment,  and  also  at  the  same  rate  for  service  on  the 
hoard  of  review.  By  ch.  "313,  Laws  of  1876,  the  charter  of 
Racine  was  revised,  consolidated,  and  amended.  Prior  to 
this  time  the  charter  contained  no  provision  requiring  the 
assessors  to  act  as  members  of  the  board  of  review.  By  sec. 
11,  tit.  3,  of  the  new  charter,  the  duties  of  assessors  were  pre- 
scribed. They  were  to  assess  all  the  taxable  property  of  the 
•city ;  make  out  the  assessment  roll ;  and  said  roll  was  to  be 
equalized,  "and  notice  given  thereof  by  the  assessors  at  the 
time  and  in  the  manner  required  by  law,"  and,  after  so 
dualized,  was  to  be  verified  by  the  oath  of  each  assessor, 
and  deposited  with  the  city  clerk.  Sec.  1,  tit.  12,  fixed  the 
compensation  of  the  assessors  at  not  to  exceed  $200  for  all 
services  during  their  term  of  service,  and  provided  that  the 
salaries  and  allowances  as  fixed  by  the  common  council  "shall 
be  accepted  by  such  officers  and  others  respectively  as  their 
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sole  compensation  for  the  services  for  \rfiich  sucli  salaries  are- 
allowed."  The  charter  of  Racine  was  again  revised  and 
amended  in  1891.  Sec.  20,  tit  3,  ch.  40,  of  the  laws  of  that 
year  provided  that  the  assessors  should  assess  all  the  property 
in  the  city  in  one  assessment  roll.  "The  assessment  shall  be- 
reviewed  and  corrected,  and  notice  of  such  review  shall  be 
given  as  provided  by  law,"  etc.  Upon  the  correction  of  the 
assessment  the  roU  was  to  be  verified  by  the  assessor,  and  de- 
posited with  the  clerk.  Sec.  15,  tit  2,  increased  the  salary 
limit  of  assessors  to  $300  each,  and  further  provided  that 
such  sum  "shall  be  in  full  for  all  services  by  them  to  bo 
rendered,  and  in  lieu  of  all  fees  and  perquisites  to  which  they 
might  be  otherwise  entitled,"  and  was  to  be  paid  at  the  con- 
clusion of  their  duties  each  year. 

We  think  it  is  reasonably  apparent  that  sec.  20,  tit  3,  im-^ 
poses  upon  the  assessors  the  duty,  with  the  other  members  of 
the  board  of  review,  to  review  and  correct  the  assessment 
made  by  them.  This  construction  is  confirmed  to  a  certainty 
by  the  further  provision  found  in  sec.  15,  tit  2,  which  say& 
that  the  compensation  provided  therein  for  assessors  "shall 
be  in  full  for  all  services  by  them  to  be  rendered,  and  in  lieu 
of  all  fees  and  perquisites  to  which  they  might  otherwise  be 
entitled."  The  functions  of  the  assessors  did  not  end  when 
the  roll  was  turned  over  to  the  board  of  review.  The  law  re- 
quired them  to  make  all  corrections  to  the  assessment  roU 
ordered  by  the  board  of  review,  and  then  to  verify  the  same^ 
and  deposit  such  roll  with  the  city  clerk.  We  think  the 
charter  provisions  mentioned  make  it  a  part  of  the  official 
duty  of  the  assessors  to  serve  on  the  board  of  review,  and 
thus  bring  the  case  within  Anderson  v.  MUwavJcee,  113  Wisi. 
1,  88  N.  W.  905. 

By  the  Court. — The  order  appealed  from  is  affirmed^ 
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Ohubch  of  the  Good  Shepherd,  Appellant,  vs.  BAcnm 
Water  Oompant,  Bespondent 

Novemher  It— November  28,  1902. 

Appeal:  Affirmance:  Court  equally  divided. 

One  Justice  being  disqualified  to  sit  and  the  others  being  equallr 
divided  in  opinion,  the  order  of  the  trial  court  is  affirmed  with- 
out statement  of  the  reasons  for  the  diyerse  views. 

Appeal  from  an  order  of  the  circuit  court  for  Racine- 
county:  Fbak-k  M.  Fish,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
a  complaint  in  an  action  to  restrain  the  defendant  from  cutr 
ting  off  the  plaintiff's  water  supply.  The  complaint  alleges, 
in  effect,  the  incorporation  and  organization  of  the  plaintiff^ 
as  a  religious  society  in  1893 ;  the  granting  of  certain  fran- 
chises and  privileges  to  the  defendant  hy  the  common  council 
of  the  city  of  Eacine  in  1886-87;  the  acceptance  thereof  by 
the  defendant  in  writing  about  that  time;  that  such  ordi- 
nance, among  other  things,  required  the  defendant  at  all 
times  to  supply  the  300  or  more  hydrants  with  water  as 
therein  required,  at  the  prices  therein  mentioned,  and  also  to 
supply  abundant  water  to  any  and  all  inhabitants  of  the  city^ 
as  therein  required,  under  such  regulations  and  conditions  as 
the  defendant  might  interpose,  at  annual  rates  not  exceeding 
the  maximum  rates  therein  mentioned;  and  the  ordinance 
also  contained  this  provision, 

"The  said  company  shall  furnish  water,  free,  for  all  neces- 
sary purposes  to  the  public  schools  and  city  buildings ;  for 
one  drinking  fountain  in  each  ward ;  for  construction  of  city 
work,  and  also  for  all  personal  uses  of  all  religious  and  edu- 
cational instituiions/^ 

that  in  1893  the  plaintiff  caused  its  land  and  church  building 
to  be  connected  by  service  pipe  with  the  defendant's  water 
mains  for  the  personal  uses  of  the  plaintiff,  and  none  other ;. 


12  SUPEEME  COURT  OF  WISCONSIN.      [Nov. 

Church  of  the  Good  Shepherd  ▼.  Raoine  Water  Ckx  116  Wi&  11. 

that  from  that  time  down  to  the  commencement  of  this  action 
the  defendant  had  continued  to  supply  the  premises  and 
♦church  building  with  water  for  the  personal  uses  of  the  so- 
•ciety,  and  none  other ;  that^  contrary  to  such  provision  of  the 
ordinance,  the  defendant  had  persistently  sent  to  the  plaintiff 
«emi-annually,  in  advance,  bills  at  the  rate  of  $6  per  annum 
for  the  water  so  supplied  to  the  plaintiff  for  such  personal 
uses,  and  demanded  payment  thereof,  and  threatened  to 
^hut  off  the  water  unless  paid;  that  under  the  influence  of 
such  threats,  and  in  ignorance  of  such  provisions  of  the 
ordinance,  the  plaintiff  paid  such  bills  as  were  presented 
from  time  to  time,  without  protest,  until  February,  1901, 
the  total  amount  so  paid  being  $45  ;  that  at  the  last  mentioned 
date  the  plaintiff,  under  the  advice  of  counsel,  declined  to 
make  further  payments;  that  July  1,  1901,  the  defendant 
■demanded  the  further  payment  of  $3,  and  threatened  to  shut 
off  the  water  if  not  paid,  and  so  the  plaintiff  paid  the  same 
under  protest.  The  complaint  prays  judgment  that  the  de- 
fendant be  permanently  restrained  from  shutting  off  such 
supply  of  water  to  the  plaintiff,  and  that* the  defendant  be 
required  to  furnish  and  supply  the  plaintiff  with  such  water 
free  of  charge,  as  required  by  the  ordinance,  and  to  repay  to 
the  plaintiff  the  amount  so  unlawfully  exacted  and  collected 
from  the  plaintiff,  and  for  costs. 

For  the  appellant  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  WaJkerj  and  oral  argument  by  /.  B.  Simmons. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
4Sc  Quarles  and  Kearney,  Thompson  &  Myers,  and  oral  argu- 
ment by  r.  M.  Kearney  and  T.  TF.  Spence. 

Oassoday,  O.  J.  It  so  happens  that  Mr.  Justice  Dodge 
was  of  counsel  in  the  subject-matter  of  the  suit,  and  hence  is 
barred  from  participating  in  the  decision.  The  case  is  im- 
portant, and  has  received  the  careful  consideration  of  all  the 
other  members  of  the  court.     The  result  is  that  we  find  our- 


28]  AUGUST  TERM,  1902.  l* 

Euting  ▼.  Chicago  &  N.  W.  B.  Ox  116  Wi&  1& 

selves  equally  divided.  Mr.  Justice  Winslow  and  Mr.  Jus* 
tice  Babdhen  think  the  order  should  he  reversed.  Mr.  Jus- 
tice Mabshall  and  I  think  it  should  be  affirmed.  The  same- 
oonditions  would  work  an  affirmance  had  the  trial  court  de- 
cided the  other  way.  This  being  so,  we  have  concluded  not 
to  give  any  reasons  for  the  diverse  views  entertained. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 


Euting,  by  Guardian  ad  litem.  Appellant,  vs.  Chicago  &r 
NoRTHWEBTEEN  Eailway  Company,  Respondent 

November  12— -November  28,  1902, 

Railroads:  Exploding  torpedo  on  track:  Injury  to  bi^stander:  Lia- 
bility: Bcope  of  engineer* a  employment:  Court  and  jury. 

1.  Upon  the  evidence  in  this  case  it  is  held  to  have  been  a  question 

for  the  jury  whether  a  torpedo  placed  upon  the  track  in  front  of 
an  engine  was  put  there  by  the  fireman  without  the  knowledge 
of  the  engineer,  or  by  the  engineer  himself. 

2.  Railroad  torpedoes  should,  as  matter  of  law,  be  considered  as 

dangerous  agencies. 

3.  An  engineer  in  whose  custody  a  railway  company  has  placed 

torpedoes  to  be  used  only  as  signals  to  trains,  who  for  his  own 
amusement  puts  one  of  such  torpedoes  upon  the  track  in  dan- 
gerous proximity  to  third  persons,  and  then  moves  his  engine 
over  it,  causing  it  to  explode  and  injure  one  of  such  persons, 
is  not  acting  beyond  the  scope  of  his  employment,  but  is  violat- 
ing a  duty  resulting  from  such  employment,  and  the  company 
is  responsible  for  his  acts. 

4.  An  engineer  who,  knowing  that  a  torpedo  has  been  placed  upon 

the  track  in  front  of  his  engine  In  close  proximity  to  bystand- 
*         ers,  moves  his  engine  over  it  in  the  course  of  his  emplojrment, 
is  guilty  of  a  negligent  act  for  the  proximate  result  of  which 
the  railway  company  is  liable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Beij>en,  Circuit  Judge.    Reversed. 

This  is  an  action  for  personal  injuries.    Many  of  the  facts^ 
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are  undisputed.  It  appears  tibat  in  May,  1899,  the  defend- 
ant company  constructed  a  temporary  spur  track  along  one 
of  the  streets  of  the  city  of  Kenosha  running  into  a  public 
park  in  that  city  (in  which  a  library  building  was  being  con- 
structed) for  the  purpose  of  delivering  materials  for  the  con- 
struction of. the  building;  that  the  track  was  not  fenced ;  that 
on  the  morning  of  July  6,  1899,  a  switch  engine  operated  by 
an  engineer  and  fireman  ran  over  said  track  into  the  park  for 
the  purpose  of  pulling  a  freight  car,  which  had  run  oflF  the 
<3nd  of  the  track,  back  upon  the  track ;  that  the  engine  was  at- 
tached to  the  car,  and  made  several  attempts  to  pull  it ;  that 
some  boys  were  standing  in  the  park  nearby,  watching  the 
operation,  and  that  a  delayed  celebration  of  the  Fourth  of 
July  was  going  on;  that  the  plaintiff  was  one  of  the  boys 
thus  watching,  and  that  he  was  about  nine  years  of  age;  that 
either  the  fireman  or  the  engineer  descended  from  the  cab  of 
the  engine,  and  placed  a  railroad  torpedo  on  the  track  about 
a  foot  from  one  of  the  driving  wheels;  that  the  man  who 
placed  the  torpedo  on  the  track  immediately  got  into  the  cab 
again,  and  the  engine  was  moved  over  the  torpedo,  exploding 
it;  and  that  a  flying  piece  of  metal  therefrom  buried  itself 
in  plaintiff's  leg,  inflicting  a  serious  injury;  and  that  the 
plaintiff  did  not  know  what  it  was  that  the  man  put  upon  the 
track.  The  engineer  testified  that  he  did  not  place  the  tor- 
pedo on  the  track,  and  did  not  know  it  was  there,  and  the 
fireman  testified  that  he  placed  the  torpedo  on  the  track  for 
his  own  amusement,  and  that  the  engineer  did  not  direct  him 
to  do  so  nor  know  that  it  was  done.  On  the  other  hand,  testi- 
mony was  given  tending  to  show  that  the  engineer  himself 
placed  the  torpedo  on  the  track. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  for 
the  defendant,  and  from  judgment  thereon  the  plaintiff  ap- 
peals. 

For  the  appellant  there  were  briefs  by  Baker  &  Baker,  and 
oral  argument  by  N,  L.  Baker.  They  argued,  among  other 
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things,  that  if  the  employees  of  defendant  used  its  torpedoes 
4ind  engine  while  entrusted  to  them  for  use  in  its  business,  for 
their  amusement  by  negligently  running  the  engine  over  the 
torpedoes,  causing  injury,  the  defendant  would  be  liable,  be- 
<!ause  the  defendant  has  been  negligent  in  the  performance  of 
its  duty  to  guard  and  safely  keep  such  dangerous  appliances, 
1  Thompson,  Negligence  (2d  ed.)  §§  522,  523;  2  Shearman 
A  Eedf.  JTegligence  (5th  ed.)  §  683 ;  2'oledo,  W.  &  W.  R.  Co. 
».  Harmon,  47  111.  298 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Dickson, 
«3  IIL  151 ;  Nashville  &  C.  B.  Co.  v.  Stames,  9  Heisk.  52, 
24  Am.  Eep.  296 ;  Skipper  v.  Clifton  Mfg.  Co.  58  S.  O.  143, 
36  S.  E.  509 ;  Texas  &  P.  B.  Co.  v.  Scoville,  62  Fed.  730 ; 
Dinsmoor  v.  Wolber,  85  111.  App.  152 ;  Bitchie  v.  Waller,  63 
■Conn.  155,  27  L.  R  A.  161 ;  Schaefer  v.  Osterhrink,  67  Wis. 
495 ;  Pittsburg,  C.  <&  8L  L.  B.  Co.  v.  Shields,  47  Ohio  St. 
387;  Harriman  v.  P.,  C.  &  St.  L.  B.  Co.  45  Ohio  St.  11; 
Oraker  v.  C.  £  N.  W.  B.  Co.  36  Wis.  657 ;  Bryan  v.  Adler, 
^7  Wis.  124;  Pick  v.  C.  &  N.  W.  B.  Co.  68  Wis.  469. 

Edward  M.  Hyzer,  for  the  respondent,  cited  Winkler  v. 
Fisher,  95  Wis.  355;  1  Thompson,  Negligence,  §§  526,  527; 
GuUle  V.  Campbell,  200  Pa.  St  119,  55  L.  E.  A.  Ill ;  Chi- 
cago, B.  &  Q.  B.  Co.  V.  Epperson,  26  111.  App.  72,  79 ;  Smith 
V.  L.  V.  B.  Co.  78  Hun,  630 ;  Cousins  v.  E.  &  St.  J.  B.  Co. 
^6  Mo.  572 ;  Bowler  v.  O'Connell,  162  Mass.  319,  27  L.  R. 
A.  173,  also  note,  p.  161.  See,  also,  note  in  Missouri,  K.  & 
T.  B.  Co.  V.  Edwards,  25  Am.  &  Eng.  R.  Gas.  (N.  S.)  431. 

WiNSix)w,  J.  The  respondents  contention  (which  seems 
to  have  been  adopted  by  the  trial  court)  is,  in  brief,  that 
the  uncontradicted  evidence  shows  that  there  was  no  oc- 
-casion  for  the  use  of  the  torpedo  in  the  transaction  of  the 
defendant's  business;  that  it  was  placed  in  the  care  of 
the  engineer,  and  the  fireman  had  no  authority  to  take 
it;  that  the  fireman  took  it  without  the  knowledge  of  the 
engineer,  and  placed  it  upon  the  track  for  his  own  amuse- 
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ment ;  that  in  so  doing  he  was  entirely  outside  the  scope  of 
his  employment,  and  hence  that  his  principal  is  not  re- 
sponsible for  the  results  of  his  act  If  this  contention  were 
fully  justified  by  the  facts  it  is  difficult  to  see  how  the  con- 
clusion could  be  avoided.  We  agree  with  counsel  that  the 
evidence  shows  that  there  was  no  occasion  for  the  use  of  the- 
torpedo  at  this  time  in  the  transaction  of  the  defendant's 
business.  It  is  clear  that  under  the  rules  of  the  company  it 
was  only  to  be  used  as  a  signal  to  be  put  on  the  track  when  it 
was  desired  to  stop  an  approaching  train.  We  also  agree 
that  the  evidence  shows  that  it  was  placed  in  the  care  of  the 
engineer,  and  that  the  fireman  had  no  right  to  use  it,  or  au- 
thority to  take  it  from  the  engine,  save  as  directed  by  the  en- 
gineer. We  cannot,  however,  admit  that  the  uncontradicted 
evidence  proves  that  the  fireman  placed  the  torpedo  on  the 
track  without  the  authority  or  knowledge  of  the  engineer.  It 
is  true  that  the  fireman  testifies  to  this  effect,  and  that  the 
engineer  denies  that  he  put  the  torpedo  on  the  track,  or  knew 
of  its  being  placed  there,  but  there  is  evidence  on  the  part  of 
the  plaintiff  tending  directly  to  show  that  the  engineer  him- 
self placed  the  torpedo  on  the  track.  The  nature  of  tlie  evi- 
dence was  as  follows :  The  plaintiff  and  his  two  companions 
testified  that  a  man  jumped  from  the  cab,  placed  something 
on  the  track,  the  character  of  which  they  did  not  know,  and 
climbed  back  into  the  cab,  pulled  the  lever,  and  started  the 
engine,  when  the  explosion  took  place.  The  engineer  testi- 
fied that  the  fireman  did  nothing  about  the  operation  of  the 
engine,  but  that  he  himself  pulled  the  throttle,  and  started  it. 
Again,  the  plaintiff  at  the  trial  identified  the  engineer  (both 
fireman  and  engineer  standing  before  him)  as  the  man  who 
put  the  torpedo  on  the  track.  We  regard  this  evidence  a& 
amply  sufficient  to  carry  the  question  to  the  jury. 

So,  in  considering  the  motion  to  direct  a  verdict,  it  must 
be  taken  as  though  it  were  proven  that  the.  engineer  placed 
the  torpedo  on  the  rail,  and  moved  the  engine  over  it,  cans- 
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ing  tho  explosion;  and  the  question  is  whether  a  verdict 
against  the  defendant  could  be  sustained  upon  this  state  of 
facts.  That  railroad  torpedoes  are,  in  their  nature,  danger- 
ous agencies,  cannot  be  doubted.  It  is  common  knowledge 
that  they  are  loaded  with  some  high  explosive^  and  with  a 
sufficient  amount  thereof  to  cause  a  loud  explosion ;  and  the 
danger  which  exists^  even  in  the  explosion  of  toy  torpedoes, 
is  too  well  understood  to  admit  of  doubt  that  railroad  tor- 
pedoes should  be  considered  as  dangerous  agencies  as  matter 
of  law. 

So  the  situation  to  be  considered  upon  the  motion  is  this : 
The  defendant  placed  these  dangerous  explosives  in  the  cus- 
tody of  its  servant,  to  be  placed  on  the  track  in  certain  con- 
tingencies as  a  warning  to  approaching  trains.  The  servant, 
however,  placed  one  on  the  track  when  not  contemplated  by 
the  employer,  evidently  for  his  own  amusement,  and  in 
dangerous  proximity  to  third  persons,  and  moved  the  engine 
over  it,  causing  it  to  explode,  and  inflict  injury  on  one  of 
such  persons;  and  the  question  is  whether  a  verdict  for  the 
injured  person  against  the  principal  can  be  sustained  under 
such  circumstances.  We  think  this  question  must  be  an- 
swered in  the  affirmative.  The  principle  that  a  master  is  not 
responsible  for  the  torts  of  his  servant  when  the  servant  has 
departed  from  his  employment  is  well  imderstood.  If  this 
principle  were  as  easy  of  application  as  it  is  of  statement,  we 
should  have  little  difficulty;  but,  like  many  another  simple 
and  plain  principle,  its  application  to  concrete  facts  is  some- 
times very  difficult.  The  question,  generally,  is  whether  the 
servant  has  departed  from  his  employment,  or  whether  he 
has  departed  from  or  neglected  a  duty  in  the  line  of  that  em- 
ployment. In  the  first  case  the  principal  is  not  responsible 
for  his  acts,  and  in  the  second  case  he  is.  Applying  the  prin- 
ciple to  the  present  case,  supposing  that  the  jury  had  found 
that  the  engineer  placed  the  torpedo  on  the  track,  it  seems 
quite  plain  that  a  verdict  for  the  plaintiff  might  be  sustained. 
Vol.  116—3 
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The  engineer's  duty  was  to  operate  the  engine ;  to  take  care 
of  the  torpedoes,  and  see  that  they  were  used  only  at  proper 
times  and  places.  The  company  had  placed  in  his  charge 
these  dangerous  agencies^  and  authorized  him  to  use  them  at 
proper  times.  In  placing  one  of  them  upon  the  track  as  he 
did,  he  was  doing  what  the  company  had  directly  authorized 
him  to  do;  but  he  was  not  doing  it  at  the  time  or  place  au- 
thorized by  the  master.  He  was  not  beyond  the  scope  of  his 
employment,  but  he  was  wilfully  or  wantonly  violating  a 
duty  resulting  from  his  employment,  namely,  his  duty  to 
safely  keep  and  properly  use  the  torpedoes.  There  have  been 
many  cases  involving  the  application  of  this  principle^  and 
they  cannot  be  said  to  be  entirely  harmonious ;  but  the  prin- 
ciple above  stated  is  believed  to  be  substantiated  by  the  great 
weight  of  authority.  The  doctrine  is  quite  well  stated  in 
Pittsburgh,  G.  &  St.  L.  B.  Co.  v.  Shields,  47  Ohio  St.  387, 
24  N.  E.  658,  8  L.  R  A.  464,  as  follows : 

"A  servant  may  depart  from  his  employment  without  mak- 
ing his  master  liable  for  his  negligence  when  outside  of  the 
employment  of  his  master,  and  he  so  departs  whenever  he 
goes  beyond  the  scope  of  his  employment  and  engages  in  af- 
fairs of  his  own,  but  he  cannot  depart  from  the  duty  intrusted 
to  him  when  that  duty  r^ards  the  rights  of  others  in  respect 
to  the  employment  of  dangerous  instruments  by  the  master 
in  the  prosecution  of  his  business,  without  making  the  master 
liable  for  the  consequences ;  for  the  first  step  in  that  direction 
is  a  breach  of  the  duty  intrusted  to  him  by  the  master,  and 
his  negligence  in  this  regard  becomes  the  negligence  of  the 
master." 

The  cases  upon  this  subject  will  be  found  quite  fully  cited 
in  the  case  of  Alsever  v.  M.  &  St.  L.  B.  Co.  115  Iowa,  338, 
88  N.  W.  841.  This  was  a  case  where  an  engineer  blew  off 
steam  from  a  blow-off  cock  solely  for  the  purpose  of  frighten- 
ing some  children,  and  one  of  the  children,  by  reason  of  her 
fright,  feU,  and  broke  her  leg,  and  it  was  held  that  a  verdict 
for  the  plaintiff  could  be  sustained  under  the  principles 
herein  statad. 
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There  is,  however,  another  view  which  may  be  taken  of  the 
case  as  made  by  the  plaintiff's  evidence^  which  also  leads  to 
the  conclusion  that  it  was  a  proper  case  for  the  jury  to  pass 
upon.  If  it  be  true  as  the  evidence  tends  to  show  that  the 
engineer  placed  the  torpedo  on  the  track,  then  he  knew  that 
a  dangerous  explosive  was  on  the  track  immediately  in  front 
of  the  driving  wheel  at  the  moment  he  moved  the  engine,  and 
that  third  persons  were  in  close  proximity.  If,  under  such 
circumstances  and  with  that  knowledge,  he  moved  his  engine 
in  the  attempt  to  pull  the  car  upon  the  track,  the  master 
would  unquestionably  be  liable  for  injuries  to  such  third 
persons  which  were  proximately  caused  by  the  engineer's 
negligent  act.  Upon  the  plainest  principles,  the  engineer 
could  not,  in  prosecuting  his  master's  business,  move  his 
engine  over  an  obstacle  or  dangerous  place  upon  the  track 
whidi  was  known  to  him,  when  such  movement  was  plainly 
imminently  dangerous  to  third  persons,  without  rendering 
his  master  liable  for  the  proximate  result  of  his  negligent  act 
These  views  necessitate  reversal  of  the  judgment 

Bii  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


WuEBFLEB,  Appellant,  vs.  Thb  Tbustees  of  the  Gbakd 
GnovB  OF  WiscoNSiK  OF  THB  Ordeb  OF  Dkuids,  Re- 
spondent 

Tfoveniber  ll^November  28,  X902. 

Life  insuratice:  Benefit  societies:  Transactions  with  menibers:  Ultra 
Yires:  Contracts:  Constitution  of  benefit  society:  Amendments: 
Certificate  of  membership:  Voluntary  associations,  tohen  sub- 
ject to  judicial  control:  Payment  of  dues:  Waiver:  By-laws: 
Conditions:  Pleading. 

1.  Transactions  between  a  benefit  society  and  Its  members  are  gov- 
erned by  tbe  rule,  tbat  when  a  contract  made  by  a  corporation 
has  been  so  far  executed  that  to  aUow  the  corporation  to  repu- 
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diate  it  would  work  Injustice  to  the  other  party  thereto,  who 
has  in  good  faith  relied  thereon,  the  doctrine  of  estoppel  applies 
and  prevents  repudiation,  regardless  of  whether  the  corporation 
had  a  right  to  make  It  or  not,  unless  the  act  of  the  corporation 
was  in  violation  of  some  written  law  of  the  state,  or  of  sound 
public  policy. 

2.  A  certificate  issued  by  a  benefit  society  to  a  member  pursuant  to 

the  then  existing  constitution  of  the  society,  and  on  which  he 
has  in  good  faith  relied  and  paid  his  dues,  cannot  be  avoided 
by  the  society  on  the  ground  of  ultra  vires,  because  an  amend- 
ment to  the  constitution,  authorizing  the  issuing  of  such  certifi- 
cate and  under  which  it  was  in  fact  issued,  was  not  made  in 
the  particular  method  provided  by  the  constitution. 

3.  W.  had  been  a  member  of  a  benefit  society  for  over  twenty  years 

prior  to  his  death  in  1897.  Prior  to  1894  the  limit  of  death  ben- 
efits incident  to  membership  was  $500.  In  1894  there  was  an 
attempted  change  of  the  constitution  increasing  the  limit  of 
death  benefits  to  $1,000.  Under  such  change  the  society  worked 
and  issued  its  certificate  to  W.,  who  paid  the  dues  required 
thereunder.  In  1896  the  society  again  amended  its  constitution 
entirely  doing  away  with  all  existing  contracts,  and  providing 
for  a  death  benefit  of  an  indefinite  sum.  W.,  on  request  to  sur- 
render his  certificate,  refused  to  do  so,  insisting  on  his  rights 
thereunder.  Held,  that  the  certificate,  issued  to  W.  pursuant  to 
the  constitution  as  it  stood  after  the  attempted  amendment  in 
1894,  was  binding  on  the  parties  at  the  time  of  the  amendment 
in  1896. 

4.  A  certificate  issued  to  a  member  of  a  benefit  society  provided 

that  the  contract  stated  therein  was  subject  to  all  existing  by- 
laws, rules,  and  regulations  of  the  order,  and  all  that  might  he 
made.  Held,  that  such  reserve  power  warranted  only  those 
variances  required  In  matters  of  detail  necessary  or  advisable  in 
carrying  out  efficiently  the  fundamental  principle  or  scheme 
of  insurance,  not  in  changing  the  plan  itself  and  nullifying  all 
contracts  entered  Into  under  it. 

5.  An  amendment  of  the  constitution  of  a  benefit  society,  providing 

that  certificates  of  membership  on  which  members  have  paid 
assessments  on  the  basis  of  a  death  benefit  of  $1,000  ahall  be 
canceled,  and  substituting  a  death  benefit  indefinite  in  amount^ 
is  not  a  reasonable  variance  of  the  contract  with  the  member, 
within  a  reserved  power,  made  a  part  of  the  contract  of  insur- 
ance, to  make  future  changes  in  the  rules,  by-laws,  and  regula- 
tions of  the  society. 

6.  In  matters  of  discipline  and  policy,  not  manifestly  violating  pri- 

vate rights,  voluntary  associations  are  supreme  and  independ- 
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ent  of  judicial  control,  but  when  they  proceed  so  arbitrarily  as 
to  manifestly  violate  the  private  rights  of  their  members,  they 
are  amenable  to  the  law  the  same  as  any  other  person,  natural 
or  artificial. 

7.  The  action  of  a  benefit  society  in  notifying  a  member,  while  he 

?et  has  ample  time  to  pay  his  dues,  that  his  certificate  would 
not  be  recognized  as  in  force,  effectively  waives  further  pay- 
ments so  long  as  such  attitude  in  that  regard  continues. 

8.  A  by-law  of  a  benefit  society  providing  that,  in  case  of  any  differ- 

ences between  a  member  or  his  heirs  and  his  lodge  concerning 
benefits,  the  member  or  his  heir  should  "have  the  right  and  the 
duty  to  apply  to  the  grand  lodge"  before  commencing  action, 
does  not  apply  where  the  society  denies  that  the  person  bring- 
ing an  action  had  the  right  of  membership. 

9.  Compliance  with  such  by-law  not  being  made  a  condition  of  a 

right,  but  a  condition  of  invoking  Judicial  remedies  to  enforce 
a  right,  is  waived  by  failure  to  plead  It  by  answer,  the  com- 
plaint being  so  framed  that  no  opportunity  was  afforded  to  take 
advantage  thereof  by  demurrer. 
10.  Such  by-law,  in  effect,  binding  the  member  or  heir,  if  at  all,  to 
submit  the  controversy  to  arbitration,  compliance  therewith  is 
waived  by  an  unqualified  denial  by  the  society  of  all  liability. 


Appeai.  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Reversed. 

Action  to  recover  on  a  benefit  certificate  issued  by  defend- 
ant order  to  Friedrich  Wuerfler,  plaintiff  being  his  widow. 
By  the  complaint  it  was  alleged,  in  addition  to  stating  plaint- 
iff's right  to  maintain  the  suit  if  the  certificate  was  in  force 
at  Wuerfler's  death,  that  defendant  was  a  society  recognized 
by  sec  2002,  Stats.  1898,  having  a  grand  grove  or  lodge  with 
subordinate  groves  or  lodges ;  that  it  furnished  insurance  to 
its  members  from  about  1894  to  189Y  in  the  sum  of  $1,000 
each,  payable  ninety  days  after  proof  of  death,  such  member 
being  in  good  standing  in  the  order  at  the  time  of  his  decease ; 
that  Wuerfler,  for  twenty  years  before  he  died,  which  was 
March  23,  1897,  was  a  member  of  such  order  in  good  stand- 
ing, and  belonged  to  Walhalla  Grove,  No.  2 ;  that  till  about 
1895  certificates  of  membership  in  the  order  were  not  issued ; 
that  about  that  time  the  custom  of  issuing  certificates  com- 
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menced,  and  one  was  issued  to  Wuerfler,  a  copy  of  which  is 
attached  to  the  complaint;  that  it  provided^  upon  the  death 
of  the  member  in  good  standing,  he  having  complied  with  all 
the  laws^  rules,  and  regulations  of  the  order  and  of  the  benefit 
fund,  for  payment  of  $1,000  to  his  widow;  that  Wuerfler 
was  a  member  of  the  order  in  good  standing  when  he  died ; 
that  due  proof  of  death  was  made  and  all  the  conditions  of 
the  certificate  complied  with,  requisite  to  entitle  plaintiff  to 
the  death  benefits  secured  by  her  husband's  membership; 
but  that  the  order  has  refused  to  allow  her  to  participate  in 
the  benefit  fund  of  the  order,  though  the  time  for  payment 
upon  the  certificate  has  expired. 

Defendant  by  its  answer  put  in  issue  the  allegations  of  the 
complaint  as  to  Wuerfler's  being  a  member  of  the  order  in 
good  standing  when  he  died,  and  alleged  that^  by  the  consti- 
tution of  the  order  of  1870,  it  was  empowered  to  insure  mem- 
bers for  $500  each,  payable  to  the  widow  or  next  of  kin ;  that 
the  order  had  power  to  amend  its  constitution,  but  did  not  ex- 
ercise it  till  1896 ;  that  it  then  did  so,  the  change  taking  effect 
prior  to  February  4,  1897 ;  that  thereby  each  member  of  one 
class  was  required  to  pay  an  assessment  of  $1  upon  the  death 
of  any  member,  and  others  were  required  to  pay  into  the 
benefit  fund  at  such  times  according  to  a  schedule  arranged 
with  respect  to  ages ;  that  the  death  benefits  in  each  instance, 
by  the  change,  were  limited  to  the  amount  actually  paid  into 
the  fund  on  account  thereof,  not  exceeding  $1,000,  instead 
of  a  fixed  sum  of  $500  according  to  the  constitution  prior 
thereto,  or  $1,000  according  to  an  attempted  change  in  such 
original  constitution  made  in  1894 ;  that  by  the  constitution 
as  amended,  the  same  as  before,  if  a  member  failed  to  pay 
his  assessment  by  the  end  of  the  month  in  which  it  was  made, 
such  failure  ipsa  facto  terminated  his  membership;  that 
Wuerfler  made  such  a  default  as  to  three  assessments  in  Feb- 
ruary, 1897,  by  reason  whereof  his  membership  ceased. 

Evidence  was  produced  establishing  plaintiff's  right  to  re- 
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cover  either  ihe  full  amount  daimed,  being  $1,000  and  in- 
terest^  according  to  the  tennB  of  the  certificate  of  member- 
ship, or  a  sum  between  $462.60  and  $511.07,  if  Wuerfler  was 
a  member  of  the  order  in  good  standing  at  the  time  of  his 
death,  according  to  the  amended  constitution.  There  was 
evidence  that  the  original  plan  of  the  order  had  no  insurance 
feature ;  that  it  was  amended  in  1870  by  adding  such  feature 
and  limiting  the  amount  of  the  death  benefit  incident  to  each 
membership  to  $600;  that  the  limit  was  changed  in  1873  to 
$500 ;  that  there  was  an  attempted  change  in  1894  increasing 
the  limit  to  a  fixed  sum  of  $1,000,  under  which  change  the 
order  worked  until  the  change  was  made  in  1896;  that  dur- 
ing such  time  the  certificate  in  question  was  issued,  and 
Wuerfler  paid  assessments  to  the  order  in  accordance  with 
such  attempted  change  for  some  two  years,  and  all  other 
members  did  the  same,  and  a  large  amount  was  paid  out  of 
the  benefit  fund  so  accumulated  on  account  of  matured  mem- 
berships ;  that  a  change  was  made  in  the  constitution  in  1896 
entirely  doing  away  with  all  existing  contracts  and  providing 
that  all  members  of  the  order  on  January  1,  1897,  should, 
upon  the  death  of  a  member,  pay  into  the  death  benefit  fund 
$1,  and  that  aU  other  members  on  such  an  occasion  should  pay 
into  such  fund  according  to  a  schedule  of  rates  arranged  with 
respect  to  the  ages  of  the  members;  that  pursuant  to  such 
change  February  4,  1897,  all  outstanding  certificates  and 
insurance  obligations  were  declared  at  an  end  and  the  in- 
surance feature  of  the  order  on  the  new  basis;  that  prior 
thereto  three  assessments  were  made  upon  Wuerfler's  mem- 
bership, of  eighty  cents  each,  payable  before  the  end  of  the 
month  of  February,  1897 ;  that  Ke  refused  to  surrender  his 
certificate  when  requested  to  do  so  by  an  oflScer  of  the  com- 
pany, insisting  upon  his  rights  thereunder ;  that  for  nonpay- 
ment of  such  assessments  and  lodge  dues  of  fifty  cents,  his 
name  was  stricken  from  the  rolls  of  the  order  in  March, 
1897 ;  that  the  constitution  of  the  order  provided  a  particular 
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method  of  amending  it^  which  was  not  complied  with  in  the 
attempted  change  of  1894;  that  the  insurance  certificate 
issued  provided  that  the  contract  stated  therein  was  subject 
to  all  existing  by-laws,  rules,  and  regulations  of  the  order, 
and  all  that  might  be  made ;  that  prior  to  Wuerfler's  death  he 
was  sick  for  a  considerable  period  of  time,  during  which  he 
was  entitled  to  weekly  pecuniary  benefits  from  the  order, 
which  were  regularly  paid  up  to  October  1,  1896 ;  that  there- 
after he  was  entitled  to  $1  per  week  till  he  died,  unless  he 
waived  the  same,  which  defendant  claimed  was  done  and  at- 
tempted to  maintain  the  same  by  evidence.  There  was  con- 
flicting evidence  as  to  whether  Wuerfier  directed  his  sick 
benefits  of  $1  per  week  from  October  1,  1896,  till  he  died,  to 
be  retained  by  the  order  and  applied  upon  any  charges  there 
might  be  upon  his  membership  for  assessments  on  account  of 
the  benefit  fund  and  for  lodge  dues.  Evidence  of  plaintiff 
in  regard  to  conversations  heard  by  her  between  her  husband 
and  the  treasurer  of  the  lodge,  to  the  effect  that  such  benefits 
should  be  so  retained  and  applied,  and  evidence  that  she,  as 
agent  of  her  husband,  instructed  such  treasurer  to  so  retain 
and  apply  such  benefits,  was  rejected. 

At  the  conclusion  of  the  evidence  plaintiff  moved  the  court 
for  a  directed  verdict,  which  was  refused.  The  jury  found 
specially  that  Wuerfler  did  not  direct  the  treasurer  of  his 
lodge  to  retain  his  sick  benefits  and  to  use  the  same  in  pay- 
ment of  his  assessments  and  lodge  dues.  Upon  such  finding 
and  evidence  the  court  directed  verdict  for  defendant,  and 
judgment  was  entered  accordingly. 

For  the  appellant  there  were  briefs  by  Sylvester,  Scheiber 
£  Orthj  and  oral  argument  by  Fred.  Scheiber. 

For  the  respondent  there  was  a  brief  by  Julius  E.  Roehr, 
and  oral  argument  by  L.  A.  BrunclchorsL 

Mahseialx,  J.  Did  the  court  err  in  refusing  to  direct  a 
verdict  for  plaintiff,  upon  the  undisputed  facts  of  the  case  ? 
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That  proposition  raises  the  only  question  that  need  be  dis- 
cussed on  this  appeal.  It  involves  though,  three  minor  prop- 
ositions, which  are  as  follows:  (1)  Was  the  certificate  or 
policy  of  insurance,  issued  to  Wuerfler  pursuant  to  the  con- 
stitution of  the  order  as  it  stood  after  the  attempted  diange 
in  1894,  binding  upon  the  parties  at  the  time  of  the  amend- 
ment of  1896  ?  (2)  Was  the  change  in  1896,  pursuant  to 
which  the  attempt  was  made  to  call  in  all  then  outstanding 
certificates,  an  amendment  of  the  rules  and  regulations  of 
the  order  within  the  meaning  of  the  certificate  in  question  ? 
(3)  Did  the  failure  of  Wuerfler  to  pay  the  assessments  upon 
his  membership  and  lodge  dues,  not  payable  absolutely  until 
the  end  of  February,  1897,  aflFect  the  validity  of  his  certifi- 
cate, since  before  that  time  such  certificate  was  declared  void 
by  the  order,  and  its  attitude  in  that  regard  continued  till 
such  time  of  payment  expired  ? 

1.  The  first  question  must  be  answered  in  appellant's 
favor.  It  is  so  ruled  by  the  familiar  doctrine  that  when  a 
contract  made  by  a  corporation  has  been  so  far  executed  that 
to  allow  the  corporation  to  repudiate  it  would  work  injustice 
to  the  other  party  thereto,  who  has  in  good  faith  relied  there- 
on, the  doctrine  of  estoppel  applies  and  prevents  such  repudi- 
ation regardless  of  whether  the  corporation  had  a  right  to 
make  it  or  not,  unless  its  act  in  that  regard  was  in  violation 
of  some  written  law  of  the  state  or  sound  public  policy ;  that 
in  such  circumstances,  if  the  corporation  exceeds  its  power, 
it  commits  a  punishable  oifense  against  the  sovereignty  of 
the  people,  but  cannot  itself  invoke  the  doctrine  of  idtra 
vires  to  avoid  its  act,  at  the  same  time  inflicting  a  grievous 
wrong  upon  the  one  who  has  in  good  faith  relied  upon  the 
assumption  that  it  possessed  in  fact  the  power  which  it  pre- 
tended to  have  authority  to  exercise.  Whether  that  doctrine 
should  be  applied  to  transactions  between  benefit  societies 
and  their  members  has  been  a  subject  for  consideration  in 
many  courts,  and  the  decisions  in  respect  thereto  are  by  no 
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means  harmonious.  But  the  weight  of  authority  is  clearly 
in  favor  of  treating  such  societies  substantially  the  same  as 
ordinary  insurance  companies  and  other  corporations,  as  re- 
gards their  insurance  contracts.  The  subject  was  fully  dis- 
cussed here  in  a  very  recent  case.  Ledebuhr  v.  Wis.  Trust 
Co.  112  Wis.  657,  88  N.  W.  607,  where  the  authorities  are 
collated  to  considerable  extent.  We  will  refer  to  that  case 
instead  of  going  so  soon  over  the  subject  again. 

2.  Respondent  did  not  possess  unlimited  authority  to 
change  its  plan  of  insurance,  giving  the  change  retroactive 
effect,  under  the  reserve  power,  made  a  part  of  the  insurance 
contract,  to  make  changes  in  the  rules,  by-laws,  and  regula- 
tions of  the  order.  Such  a  reserve  power  is  held  to  warrant 
only  reasonable  variances  of  insurance  contracts, — ^variances 
required,  in  the  judgment  of  the  order,  in  those  matters  of 
detail  necessary  or  advisable  in  carrying  out  efficiently  the 
fimdamental  principle  or  scheme  of  insurance,  not  changes 
destroying  it  Obviously,  changes  in  the  by-laws,  rules,  and 
regulations  regarding  the  execution  of  a  plan  of  insurance 
are  quite  different  from  changing  the  plan  itself  and  nullify- 
ing all  contracts  entered  into  under  it,  as  was  done  in  this 
case.  The  essential  features  of  the  plan  of  insurance  here 
were  that  each  certificate  holder's  beneficiary  should  receive 
$1,000  upon  and  at  the  maturity  of  his  contract,  and  that  a 
fund  should  be  accumulated  by  assessments  upon  the  mem- 
berships in  the  order  sufficient  for  that  purpose.  The  way 
was  undoubtedly  open  for  the  order  to  make  reasonable 
changes  respecting  the  hazards  members  might  subject  them- 
selves to,  and  in  regard  to  the  number  and  amount  of  the 
assessmcmts,  the  time  of  payment  thereof,  the  effect  of  de- 
fault in  such  payment,  the  notice  required  of  assessments  to 
put  members  in  default^  and  many  other  matters  of  detail 
that  might  be  mentioned.  But  after  a  member  had  paid  as- 
sessments for  a  long  period  of  time,  contributing  to  accumu- 
late money  to  meet  the  matured  obligations  of  $1,000  each 
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to  beneficiaries,  a  change  in  the  constitution  of  the  order 
(the  word  "constitution"  is  here  used  as  synonymous  with 
*T)y-law8")  rendering  the  certificate  at  maturity,  instead  of 
worth  $1,000,  worth  an  indefinite  amount  and  probably  not 
half  that  sum,  cannot  seriously  be  considered  a  reasonable 
change  in  rules,  regulations  and  by-laws  as  regards  existing 
contracts.  Such  a  change  is  a  ccnnplete  abrogation  of  the 
contract  It  was  so  regarded  in  this  case^  as  is  evidenced  by 
the  action  of  the  order  formally  nullifying  all  outstanding 
certificates  and  calling  them  in.  It  was  supposed  that  tho 
order  possessed  power,  without  consent  of  the  certificate 
holders,  to  declare  void  the  whole  plan  of  insurance,  under 
which  it  had  operated  for  some  two  years,  during  which  time 
many  thousands  of  dollars  had  been  paid  into  the  death 
fund  by  members  in  the  expectation  that  theirbeneficiariea 
would  ultimately  receive  each  $1,000 ;  and  that  it  possessed 
such  authority  either  upon  the  theory  that  the  existing  plan 
was  not  legally  adopted  by  the  order  in  1894,  or  under  the 
reserve  power  to  make  retroactive  changes  in  by-laws,  rules,. 
and  regulations.  The  right  of  a  benefit  society  is  no  broader 
than  that  possessed  by  any  other  corporation  as  to  making, 
by-laws.  The  power  of  every  corporation  in  that  regard  has^ 
its  limits,  which  are  at  the  boundaries  of  what  is  reasonable 
under  the  circumstances  of  eadi  case.  Though  that  is  deter- 
minable, primarily,  by  the  corporation,  there  is  this  legal 
check  upon  it:  If,  resolving  aU  fair  doubts  in  favor  of  its 
action,  the  boundaries  of  reason  have  been  exceeded,  to  that 
extent  such  action  is  ultra  vires.  Stafford  v.  Chippewa 
VaUey  E.  B.  Co.  110  Wis.  331,  351,  85  K  W.  1036.  It  ia 
laid  down  as  elementary  that  attempted  changes  in  insurance 
oontraets  between  benefit  societies  and  their  members,  undeia 
the  reserve  power  to  amend  by-laws,  rules,  and  regulations,, 
which  are  manifestly  unfair,  are  void,  it  being  presumed 
that  in  making  such  reservation  both  parties  contemplated 
only  reasonable  variances.     Niblack,  Ben.   Soc   §   25;   1 
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Bacon,  Ben.  Soc.  §  91a.  The  idea  is  that  the  doctrine 
that  vested  rights  cannot  be  disturbed  by  retroactive  laws 
applies  to  by-laws  changing  insurance  contracts  contain- 
ing the  reservation  that  they  shall  be  subject  to  future  changes 
in  the  by-laws,  rules^  and  regulations  of  the  order,  society  or 
oompany,  obligated  under  the  contract,  to  this  extent:  While, 
since  the  contract  contains  such  stipulation,  no  vested  right 
can  grow  up  under  it  to  be  free  from  such  changes,  such  a 
right  is  embodied  in  the  contract  as  regards  unfair  variances 
thereof — ^those  essentially  changing  the  plan  of  insurance  in- 
stead of  merely  changing  matters  of  detail  in  working  out 
such  plan. 

Though  to  a  large  extent  voluntary  associations  are  inde- 
pendent of  judicial  control,  when  they  proceed  so  arbitrarily 
as  to  manifestly  violate  the  private  rights  of  their  members 
they  are  amenable  to  the  law  the  same  as  a"Uy  other  person, 
natural  or  artificial.  In  matters  of  discipline  and  policy  not 
manifestly  violating  private  rights  they  are  as  supreme  with- 
in their  own  field  as  a  religious  society.  But  when  they  go 
beyond  that,  attempting  to  nullify  their  contracts  of  insurance 
and  to  substitute  others  therefor  on  an  entirely  different  plan 
under  the  guise  of  changing  by-laws,  rules,  and  regulations 
for  the  efficient  administration  of  a  plan,  they  cross  the  line 
and  enter  upon  a  field  where  the  right  to  proceed  may  be 
successfully  challenged  before  judicial  tribunals.  Supreme 
Lodge  K.  of  P.  v.  Knight,  117  Ind.  489,  20  N.  E.  479. 

We  apprehend  that  the  action  of  respondent  would  not 
have  been  taken  except  upon  the  theory  that  all  outstanding 
certificates  of  insurance  issued  under  the  attempted  amend- 
ment of  the  constitution  of  the  order  in  1894  were  void.  It 
was  probably  supposed,  looking  to  the  situation  prior  to  such 
attempted  amendment,  under  which  beneficiaries  were  en- 
titled to  only  $600,  that  the  amendment  of  1896  would  not 
result  in  yielding  materially  less  than  such  sum,  and  so 
would  not  exceed  the  reserved  power.    Had  the  outstanding 
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certificates  been  considered  valid,  we  apprehend  no  attempt 
wonld  have  been  made  to  make  such  a  radical  change  as  to 
declare  them  void  without  consent  of  the  holders,  and  to 
substitute  contracts  of  an  entirely  different  character  in  their 
places.  Our  conclusion  is  that  the  action  of  the  order,  under 
the  circumstances,  was  manifestly  arbitrary  and  unfair, — 
one  clearly  not  Vi thin  the  contemplation  of  the  parties  to  the 
certificate  in  question,  and  an  invasion  of  the  vested  rights 
therein. 

3.  The  last  proposition  is  ruled  in  plaintiff's  favor  by 
Gtietzkow  V,  Mich.  Mut.  L.  Ins.  Co.  105  Wis.  448,  81  N.  W. 
652.  It  was  there  held  upon  principle  and  authority  that  an 
insurance  company  cannot  be  sustained  in  taking  a  stand  as 
regards  one  of  its  policies  which,  if  maintained,  would  ren- 
der a  tender  of  payment  thereon  by  the  policy  holder  useless,, 
because  the  money  would  not  be  accepted  as  a  compliance 
with  the  insurance  contract,  and  then  successfully  plead  fail- 
ure to  make  such  payment  as  a  defense  to  the  jwlicy.  The 
action  of  respondent  in  notifying  Wuerfler,  while  he  yet  had 
ample  time  to  pay  his  dues  to  the  order,  that  his  certificate 
would  not  be  recognized  as  in  force,  effectually  waived  fur- 
ther payments  thereon  so  long  as  its  attitude  in  that  regard 
continued. 

A  point  is  made  that  the  judgment  is  right  irrespective  of 
whether  the  assignments  of  error  are  well  taken,  because  of 
a  by-law  of  the  order  which  formed  a  part  of  the  insurance 
contract,  providing: 

"In  case  any  differences  of  opinion  arise  between  any 
member  and  his  lodge,  or  between  the  heirs  of  a  member  and 
his  lodge,  concerning  benefits  coming  to  such  member  or  his 
heirs,  such  brother  and  his  heirs  shall  have  the  right  and  the 
duty  to  apply  to  the  grand  lodge  of  the  state  of  Wisconsin 
before  he  or  they  commence  any,  action  in  any  court  of  law." 

There  are  several  reasons  why  that  does  not  affect  appel- 
lant's right:  (1)  On  its  face  it  does  not  appear  to  cover  con- 
troversies respecting  whether  a  person  is  or  is  not  a  member 
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of  the  order.  It  is  confined  to  controversies  within  the  order 
as  between  it  and  acknowledged  members  thereof  or  the  heirs 
•of  such  members.  (2)  Compliance  with  it  is  plainly  not 
made  a  condition  of  a  right  but  a  condition  of  invoking  judi- 
<5ial  remedies  to  enforce  a  right;  hence  such  compliance  was 
waived  by  not  complaining  of  noncompliance  by  answer, 
fiince  there  was  no  opporttmity,  by  reason  of  the  way  the 
complaint  was  framed,  to  do  so  by  demurrer.  Oatzow  v. 
Buening,  106  Wis.  1,  81  N.  W.  1003.  (3)  The  by-law,  in 
effect,  bound  the  beneficiary,  if  at  all,  to  submit  the  contro- 
versy as  to  what  her  rights  were  to  arbitration,  and  was 
waived  by  the  unqualified  denial  by  respondent  of  all  lia- 
bility under  the  certificate.  2  May,  Ins.  495;  Joyce,  Ins. 
§  3257. 

The  result  is  that  at  the  close  of  the  testimony  appellant 
was  clearly  entitled  to  the  direction  of  a  verdict  for  the 
amount  claimed,  less  the  impaid  assessments,  aggr^ating 
$2.40,  with  interest  from  the  maturity  of  the  claim,  August 
26,  1897,  and  to  judgment  accordingly. 

By  the  Court. — The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Upon  the  ground  that  the  facts  were  undisputed  and  in- 
disputable, and  hence  that  a  new  trial  was  imnecessary,  the 
appellant  moved  that  the  direction  as  to  remanding  the  cause 
be  so  changed  that  the  cause  should  be  remanded  to  the  court 
below  either  with  a  direction  to  enter  judgment  in  favor  of 
the  plaintiff  for  $997.60  and  interest  from  August  26,  1897, 
or  with  a  direction  to  proceed  according  to  law. 

The  motion  was  denied  January  13,  1903. 
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ScHui^TZy  Appellant,  vs.  ChigaoOi  Mtlwaukeb  &  St.  Paul 
Eailway  CoMPAinr,  Sespondent 

November  12— November  28,  19C2. 

RailtDCifB:  Master  and  servant:  Injuries  to  employee:  Negligence: 
Assumption  of  risk:  Co-employee. 

Plaintiff  was  injured  while  assisting  in  unloading  a  car  loaded 
with  lumber.  The  lumber  consisted  of  a  tier  of  planks  along 
each  side  of  the  car,  between  which  lumber  of  various  sizes  had 
been  thrown  in.  The  tiers  of  planks  were  retained  by  stakes 
fitted  into  sockets  along  the  outer  edges  of  the  car.  The  car  was 
tilted  80  that  one  side  was  lower  than  the  other.  While  the  car 
was  being  unloaded,  one  of  the  gang  of  laborers  in  which  plaint- 
iff was  working,  and  in  his  presence,  knocked  out  the  stakes  on 
the  lower  side  of  the  car,  lumber  was  pushed  out  over  the  tier 
of  plank  on  that  side,  and  a  few  minutes  after  the  piles  on  that 
side  fell  on  plaintiff.  Held,  that  a  nonsuit  was  proper,  since,  if 
the  pile  fell  from  the  mere  action  of  physical  forces,  the  condi- 
tions were  obvious,  and  assumed  by  plaintiff,  and  if  from  the 
removal  of  the  stakes,  or  from  pushing  lumber  over  an  unsup- 
ported pile,  the  negligence  was  that  of  a  fellow  servant 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Lijdwio,  Judge.    Affirmed. 

Action  to  recover  for  personal  injuries  by  reason  of  the 
fall  of  certain  lumber  from  a  car  which  plaintiff,  a  common 
laborer,  was  assisting  to  unload,  on  May  13,  1899.  The  car 
was  an  ordinary  flat  car,  having  upon  its  floor  a  number  of 
nails  or  spikes,  described  as  "sidewalk  spikes,"  driven  in  so 
that  the  heads  were  still  from  an  inch  to  an  inch  and  a  half 
above  the  floor  of  the  car,  some  of  them  being  lower  by  reason 
of  being  bent  over.  There  was  no  evidence  of  the  ownership 
of  the  car,  or  by  whom  loaded.  On  this  car  was  a  quantity 
jot  lumber,  of  which  a  tier  or  course  of  planks  between  two 
and  three  feet  high  was  laid  evenly  and  level  along  each 
side  of  the  car,  and  restrained  by  upright  stakes  fitting  into 
sockets  along  the  outer  edges.     The  middle  of  the  car  be- 
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tween  these  two  courses  or  tiers  was  filled  with  indiscriminate 
lumber  thrown  in  helter-skelter.  This  condition  was  obvious 
from  either  end  of  the  car.  The  car  was  stationed  upon  a 
curve,  with  the  ends  approximately  north  and  south,  and  the 
east  side  lower  than  the  west.  The  gang  of  six  men  of  which 
plaintiff  was  one  proceeded  to  unload  the  car,  and,  after 
removing  a  small  quantity  of  lumber,  one  of  them,  in  plaint- 
iff's sight^  knocked  out  of  place  the  upright  stakes  which 
served  to  retain  the  lumber.  Plaintiff  approached  the  east 
side  of  the  car  to  put  in  place  some  skids  on  which  to  slide 
the  lumber  off,  and  as  he  did  so  the  pile  of  planks  on  that 
side  tipped  over  and  fell  onto  him.  That  pile  is  described  as 
consisting,  first,  of  a  3x4  set  edgeways,  and  then  two  11-inch 
planks.  These  planks,  as  they  were  piled  and  lay  on  the 
car,  were  level.  None  of  the  witnesses  did  or,  indeed,  co\ild 
testify  to  any  immediate  cause  for  the  planks  falling  over; 
simply,  having  been  in  place  at  one  moment,  at  another  they 
fell,  some  five  or  six  minutes  after  the  stakes  had  been  taken 
out,  and  after  several  pieces  of  lumber  had  been  unloaded 
over  that  side.  The  negligence  alleged  in  the  complaint  was, 
first,  the  presence  of  the  spikes  in  the  floor  of  the  car,  and 
that  through  negligence  of  the  defendant  the  lumber  was 
stacked,  piled,  and  loaded  so  unskillfuUy  and  unsafely  that 
by  reason  thereof  and  of  the  said  defect  in  said  car  the  lum- 
ber rolled  down  upon  flie  plaintiff.  At  the  close  of  plaintifl*s 
evidence  the  court  granted  a  motion  for  nonsuit  on  the 
ground  that  the  cause  of  the  faU  of  the  liunber  was  mere 
matter  of  conjecture,  and  that  there  was  no  evidence  to  es- 
tablish that  it  was  caused  by  the  alleged  negligence  of  the  de- 
fendant.    From  judgment  thereon  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Max  W,  Nohl,  at- 
torney, and  Ernest  Bmncken,  of  counsel,  and  a  reply  brief 
signed  by  Max  W.  Ncihlj  and  oral  argument  by  Mr.  Nohl. 

C.  H.  Van  Alstine,  of  counsel,  for  the  respondent. 
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DoDGB,  J,  PlaintiflF  contends  that  the  fall  of  the  lumber 
must  be  ascribed  to  the  presence  of  the  spikes  in  the  bottom 
of  the  car ;  also  to  the  manner  in  which  the  lumber  was  laden 
upon  the  car,  namely,  the  promiscuous  dumping  of  indis- 
criminate lumber  loosely  between  the  two  tiers  lying  along 
the  sides ;  and  invokes  the  rule  of  res  ipsa  loquitur,  declared 
in  this  court  in  Cummings  v.  Nat.  Furnace  Co.  60  Wis.  603, 
18  If.  W.  742,  20  K  W.  665 ;  Stacy  v.  Milwaukee,  L.  S.  & 
W.  J2.  Co.  85  Wis.  225,  54  N.  W.  779,  and  Carroll  v.  Chir 
cago,  B.  <&  N.  R.  Co.  99  Wis.  399,  75  K  W.  176.  The  prin- 
ciple of  those  cases  is  that,  where  the  accident  could  not  well 
happen  unless  either  the  apparatus  be  defective  or  be  negli- 
gently managed,  then  the  accident  itself  is  evidence  of  one 
or  the  other  of  these  causes ;  and,  if  defendant  be  responsible 
for  both  condition  and  management  of  the  apparatus,  the  acci- 
dent alone  tends  to  establish  defendant's  liability,  and  justi- 
fies a  verdict.  The  antithesis  to  this  rule  was  laid  down  in 
Musbach  v.  Wis.  Chair  Co.  108  Wis.  57,  84  N.  W.  36,  where 
the  accident  might  have  been  due  either  to  a  defect  in 
the  apparatus,  for  which  defendant  would  be  liable,  or  to 
negligence  of  co-servant,  for  which  he  would  not.  It  was  there 
said  (108  Wis.  67,  84  K  W.  39)  : 

''With  these  two  possible  causes  to  account  for  the  explo- 
sion, the  burden  of  proof,  of  course,  rested  on  the  plaintiff  to 
prove  the  one  for  which  the  defendant  would  be  liable." 

In  the  case  before  us  we  have  nothing  proved  but  the  fact 
that  the  lumber  fell.  It  appears  that  there  were  spikes,  which 
might  or  might  not  tilt  the  tier  of  lumber  on  the  east  side  of 
the  car  so  as  to  render  it  insecure.  There  is  no  proof  that 
they  did  so.  Indeed,  so  far  as  the  evidence  goes,  it  tends  the 
other  way,  for  the  only  witness  on  the  subject  declares  that 
the  planks  composing  this  tier  were  level.  Besides  this  pos- 
sible cause,  there  appears,  however,  the  fact  that  the  tier  of 
lumber  about  two  and  a  half  feet  high  on  the  lower  edge  of 
Vol.  116—8 
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a  tipping  car  was  subject  to  outward  pressure  from  the  lum- 
ber thrown  behind  and  against  it;  that  the  loaders  of  the  car 
had  taken  precautions  against  this  outward  tendency  by  con- 
fining the  lumber  by  upright  stakes  along  the  car  edge,  and 
that  such  safeguarding  stakes  had  just  been  removed  in 
plaintiffs  presence,  and  by  his  fellow  servant;  also  that  cer- 
tain lumber  had  already  been  passed  over  this  exterior  tier, 
with  probable  tendency  to  start  an  outward  movement  Here 
are  at  least  three  possible  causes  for  the  fall  of  this  lumber 
other  than  the  mere  presence  of  spikes  in  the  car  floor :  First, 
the  obvious  tendency  of  physical  forces ;  second,  the  possibly 
negligent  removal  of  the  stakes,  which  obstructed  such  forces ; 
and,  third,  the  possibly  negligent  act  of  pushing  pieces  of 
lumber  over  this  unsupported  wall.  For  neither  of  these 
three  could  defendant  have  been  liable  to  plaintiff.  Not  the 
first,  because  all  the  conditions  were  open  and  obvious,  and 
as  easily  discoverable  by  plaintiff  as  by  any  of  defendant's 
agents ;  so  that,  if  they  constituted  a  peril  to  members  of  the 
imloading  crew,  the  plaintiff  assumed  the  risk  thereof.  Not 
the  second  or  third,  because  any  negligence  therein  was  that 
of  fellow  servants.  As  was  pointed  out  in  the  Mushach  Case, 
it  is  not  enough  that  plaintiff  show  that  there  are  several 
causes,  one  as  probable  as  another,  to  warrant  the  court  in 
submitting  to  the  jury  a  choice  between  them.  If  there  is  a 
reasonable  possibility  that  the  accident  may  have  been  due 
to  a  cause  other  than  the  alleged  negligence  of  the  defendant, 
it  becomes  the  duty  of  the  court  to  take  the  question  from  the 
jury,  unless  there  is  some  evidence  other  than  the  mere  ha]> 
pening  of  the  accident  to  establish  the  efficacy  of  such  negli- 
gence. Of  that  we  can  find  nothing  in  the  present  case,  and 
must  conclude  that  the  trial  court  properly  performed  its 
duty  in  declining  to  submit  to  the  conjecture  of  the  jury 
which  of  the  several  possible  causes  was  the  actual  one. 
By  the  Court. — Judgment  affirmed. 
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Ladd,  Appellant,  vs.  Wittb,  Eespondent 
November  IB^Navember  28,  1902, 

Appeal  from  justice's  court:  Affidavit:  Pleading:  Counterclaim:  Cause 
of  action:  Same  transaction:  Appeal  and  error:  Immaterial 
error:  Physician  and  surgeon:  Instructions  to  jury:  Damages: 
Evidence. 

1.  To  perfect  an  appeal  from  a  judgment  rendered  in  Justice's  court, 

sec.  3754,  Stats.  1898,  requires  that  the  appellant  file  with  his 
notice  of  appeal,  an  afiELdavit  that  the  appeal  is  made  in  good 
faith  and  not  for  delay.  Plaintift  appealed  from  a  Judgment 
rendered  against  him  In  Justice's  court  The  affidavit  signed 
by  plaintiff,  after  naming  him,  described  him  as  "the  above 
named  plaintiff  and  appellant,"  alleged  that  the  appeal  was  in 
good  faith  and  not  for  delay,  and  "that  he  is  the  defendant 
above  named."  That  plaintiff  was  the  appellant  appeared  be- 
yond doubt  or  controversy  from  the  entire  record.  Held,  that 
the  statement  that  appellant  was  defendant  was  mere  surplus- 
age, and  could  not  serve  to  neutralize  or  render  ineffective  the 
otherwise  complete  and  sufficient  affidavit. 

2.  A  physician  brought  an  action  on  quantum  meruit  in  Justice's 

court  for  services.  After  appeal  taken,  defendant  was  permitted 
by  the  appellate  court  to  amend  his  answer  and  plead  as  a 
counterclaim  a  misrepresentation  by  plaintiff  that  the  medical 
services  were  necessary.  Held,  that  the  counterclaim  arose  out 
of  the  same  transaction  stated  in  the  complaint,  and  was  prop- 
erly pleadable. 

3.  In  such  case  the  ruling  allowing  the  amendment,  if  erroneous, 

cannot  be  prejudicial  to  plaintiff,  where  the  court,  at  the  close 
of  the  evidence,  withdrew  the  counterclaim  from  the  Jury,  and 
directed  them  not  to  consider  the  same  or  allow  anything 
thereon. 

4.  Where  the  court,  in  an  action  on  quantum  meruit  for  a  physi- 

cian's services,  ruled  that  there  was  no  proof  of  breach  of  war- 
ranty, and  that  the  only  question  was  the  value  of  the  services 
rendered,  it  is  prejudicial  error  to  give  an  instruction,  in  sub- 
stance, that  if  plaintiff,  as  an  inducement  to  be  permitted  to 
perform  an  operation,  assured  and  guaranteed  relief  or  recov- 
ery from  the  operation,  and  defendant  relied  thereon,  the  Jury 
might  take  those  facts  and  circumstances  into  consideration  in 
determining  the  value  of  the  services. 
B,  In  such  case  the  amount  of  damages  demanded  was  flOO,  and 
there  was  no  evidence  to  support  a  verdict  for  less  than  |50. 
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Held,  that  an  instruction  that  if  the  Jury  "should  b6  of  the 
opinion  that  the  services  were  of  value  to  defendant,"  they 
must  determine  the  value,  under  all  the  credible  evidence,  at 
any  amount  up  to  $100,  is  erroneous,  as  indicating  to  the  jury 
the  existence  of  evidence  to  justify  a  verdict  for  any  sum  be- 
tween zero  and  $100. 

6.  In  the  absence  of  an  express  agreement  to  the  contrary,  a  physi- 

cian or  surgeon  who  brings  to  the  service  rendered  due  sltill 
and  care,  earns  the  reasonable  and  customary  fee  therefor^ 
whether  the  outcome  be  beneficial  to  the  patient  or  the  reverse. 

7.  Where  In  an  action  on  quantum  meruit  for  a  physician's  serv- 

ices, there  is  no  conflict  in  the  evidence  of  experts  as  to  the  rea- 
sonable value  of  the  services  rendered,  the  jury  cannot  disre- 
gard the  same,  and  use  their  own  judgment  in  determining  their 
value. 

8.  In  an  action  on  quantum  meruit  for  a  physician's  services,  it  is 

not  prejudicial  error  to  refuse  to  instruct  the  jury  that  plaintiff 
is  not  precluded  from  recovering  more  than  |50  by  reason  of 
having  originally  sent  his  bill  for  that  amount,  where  the  court,, 
in  the  general  instructions,  had  charged  the  jury  to  allow  such 
sum  as  the  evidence  proved  the  value  of  the  service  to  be,  up 
to  1100. 


Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Obren  T.  Williams,  Judge.    Reversed. 

Plaintiff,  a  physician  and  surgeon,  brought  this  action  in 
justice  court  to  recover  for  services  in  performing  an  opera- 
tion upon  the  defendant's  newly-born  imperfect  child,  alleg- 
ing such  services  to  be  reasonably  worth  $50.  After  judg- 
ment in  favor  of  the  defendant,  and  appeal  by  plaintiff  to 
the  superior  court,  he  was  permitted  to  amend  "so  as  to  make 
his  claim  $100  and  interest"  Defendant  was  permitted  to 
amend  his  answer  by  adding  a  counterclaim  for  $5,000, 
based  on  allegation  of  representations  by  plaintiff  that  opera- 
tion was  necessary  and  would  succeed;  that  in  fact  it  was- 
unnecessary  and  improper ;  and  that  by  reason  thereof,  and 
of  plaintiff's  neglect  to  properly  care  for  the  child  thereafter, 
death  resulted.  The  defensive  part  of  the  answer  was  a. 
general  denial,  and  the  assertion  that  the  plaintiff  promised 
and  agreed  to  perform  a  successful  operation,  but  did  per^ 
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form  it  in  such  n^ligent  and  careless  manner  that  the  child 
immediately  died.  After  the  completion  of  the  evidence  in 
superior  court  it  was  ruled  that  there  was  no  evidence  to 
support  the  counterclaim,  nor  to  prove  any  defense  to  plaint- 
ifTs  cause  of  action ;  whereupon  the  amount  thereof  was  sub- 
mitted to  the  jury,  who  returned  a  verdict  of  $85.  A  motion 
to  set  aside  the  same  and  for  new  trial  was  made  by  the 
plaintiff  on  the  ground  of  inadequacy  of  the  amount,  and  for 
errors  in  admission  of  evidence  and  in  instructing  the  jury, 
which  being  overruled,  judgment  was  entered  in  plaintiff's 
favor  for  the  amount  found,  with  costs,  from  which  plaintiff 
brings  this  appeal. 

J.  A.  Eggen,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Doerfier,  McElroy  £  EschweUer. 

Dodge,  J.  The  respondent  objects  to  the  jurisdiction  of 
this  court  by  reason  of  a  failure  of  jurisdiction  in  the  circuit 
court  over  Ihe  appeal  from  the  justice  of  the  peace.  The  ob- 
jection is  that  such  appeal  was  ineffectual  because  of  the  affi- 
davit of  good  faith,  which  was  in  the  following  words : 

"(?.  2>.  Ladd,  the  above-named  plaintiff  and  api)ellant,  be- 
ing duly  sworn,  on  oath  says  that  the  appeal  in  the  above- 
entitled  action  is  made  in  good  faith,  and  not  for  the  purpose 
of  delay,  and  that  he  is  the  defendant  above  named." 

That  affidavit  was  signed  and  sworn  to  by  Mr.  Ladd,  the 
appellant.  The  objection  is  without  force.  The  statute  (sec. 
3754,  Stats.  1898)  requires  merely  that  the  appellant,  or 
some  person  authorized  by  him,  must  file  with  the  notice  an 
affidavit  that  the  appeal  is  made  in  good  faith,  and  not  for 
delay.  That  Ladd  was  the  appellant  appeared  beyond  doubt 
or  controversy  from  the  entire  record.  The  statement  that 
he  was  defendant  was  mere  surplusage  {Nett  v.  8erwe,  28 
Wis.  663),  and  could  not  serve  to  neutralize  or  render  inef- 
fective the  otherwise  complete  and  sufficient  affidavit. 
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The  first  error  assigned  is  in  permitting  the  d.Tendant  to 
amend  answer  by  adding  the  connterclainL  We  discover  no 
error  in  this  ruling;  certainly  not  to  the  extent  of  abuse  of 
the  discretion  vested  in  the  trial  court.  The  counterclaim 
arose  out  of  the  same  transaction  as  did  the  cause  of  action 
stated  in  tbe  complaint,  and,  under  sec  2656,  Stats.  1898, 
was  properly  pleadabla  In  any  event,  however,  such  ruling 
cannot  have  affected  the  judgment  prejudicially  to  the  plaint- 
iff, for  at  the  close  of  the  evidence  the  court  withdrew  the 
counterclaim  from  the  jury,  and  directed  them  not  to  con- 
sider the  same  or  allow  anything  thereon. 

2.  Plaintiff  assigns  as  error  the  giving  of  several  instruc- 
tions to  the  jury,  namely : 

(a)  "If  you  find  .  .  .  that  the  plaintiff,  ...  as 
an  inducement  to  be  permitted  to  perform  the  operation  for 
the  defendant,  assured  or  guaranteed  relief  or  the  recovery 
of  the  infant  from  that  operation,  and  that  the  defendant  re- 
lied upon  such  statement,  .  .  .  you  may  take  those 
facts  and  circumstances  into  consideration  in  determining 
the  value  of  the  services." 

This  instruction  evinces  such  confusion  of  ideas  as  is  some- 
times ascribed  to  juries,  but  seems  hardly  possible  to  the  ju- 
dicial mind.  The  slightest  reflection  makes  apparent  that 
the  only  effect  of  breach  of  either  a  fraudulent  or  innocent 
warranty  inducing  the  making  of  a  contract  of  employment 
and  payment  qiumtum  meruit  is  to  defeat  any  recovery  what- 
ever thereon,  except  where  made  the  basis  of  recoupment  or 
counterclaim  against  an  agreed  price.  It  could  have  no  pos- 
sible effect  to  make  either  greater  or  less  the  actual  market 
value  of  the  service  in  fact  performed.  The  court  had  al- 
ready decided  that  there  was  no  proof  of  either  broken  war- 
ranty or  unskillfulness  and  negligence  to  defeat  recovery 
quantum  meruit,  and  that  the  only  question  for  the  jury  was 
the  reasonable  value — ^i.  e.,  customary  price — ^for  performing 
the  operation.  The  quoted  instruction  invited  the  jury  into 
that  field  of  meretricious  compromise  of  convictions  for  dam- 
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ages  authorizing  them  to  conmnite  a  doubt  as  to  plaintiff's 
right  of  recovery  into  a  diminution  of  the  amount  to  which 
he  had  absolute  legal  right,  if  he  recovered  at  all.  If  this  in- 
struction guided  the  jury  at  all,  it  necessarily  guided  them 
to  injustice, — ^to  awarding  an  amount  other  than  the  true 
reasonable  value  of  'the  service  rendered  by  plaintiff.  Prejur 
dicial  error  therein  is  obvious. 

(b)  "In  case  you  should  be  of  the  opinion  that  the  serv- 
ices of  the  plaintiff  were  of  value  to  the  defendant,  you  must 
determine  the  value  of  such  services,  under  all  the  credible 
evidence  in  the  case,  at  any  amount  up  to  the  amount  of 
$100.00." 

While  the  direction  to  determine  the  value  of  the  service 
upon  aU  the  evidence  is  correct,  and  is  unassailed,  appellant 
complains  of  the  expression,  "at  any  amount  up  to  the 
amoimt  of  $100.00,"  as  indicating  to  the  jury  that  there  ex- 
isted evidence  to  justify  any  sum  between  zero  and  $100 ; 
while,  as  he  contends,  there  was  no  evidence  to  support  any 
finding  less  than  $50.  We  think  the  instruction  not  neces- 
sarily obnoxious  to  this  criticism.  The  court  may  be  under- 
stood to  mean  any  amount  having  support  from  evidence, 
and,  so  construed,  the  duty  of  the  jury  was  accurately  ex- 
pressed. A  cautionary  phrase  to  such  effect  might  well  have 
been  added  to  assure  a  right  understanding  by  the  jury,  but 
we  cannot  think  its  omission  reversible  error.  The  hypothe- 
sis on  which  this  instruction  is  predicated,  viz.,  "in  case  you 
should  be  of  the  opinion  that  the  services  of  the  plaintiff  were 
of  value  to  the  defendant,"  is  most  unfortunate,  and  mislead- 
ing. It  certainly  tended  to  confine  the  jury  to  consideration 
of  what  and  how  much  benefit  resulted  to  the  defendant  from 
this  fruitless  incision  into  the  body  of  his  new-bom  child, 
whose  death  was  certain  without  the  operation,  but  equally 
occurred,  it  notwithstanding.  That  is  not  at  all  the  test.  So 
that  a  surgical  operation  be  conceived  and  performed  with  due 
skill  and  care,  the  price  to  be  paid  therefor  does  not  depend 
on  the  result.    The  event  so  generally  lies  with  the  forces  of 
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nature  that  aU  intelligent  men  know  and  understand  that 
the  surgeon  is  not  responsible  therefor.  In  absence  of  ex- 
press agreement,  the  surgeon  who  brings  to  such  a  service 
due  skill  and  care  earns  the  reasonable  and  customary  price 
therefor,  whether  the  outcome  be  beneficial  to  the  patient  or 
the  reverse.  Plaintiff  requested  a  direct  and  plain  instruction 
that  the  jury  must  be  guided  solely  by  the  evidence  relating 
to  the  value  of  services.  It  was  error  to  incumber  such  di- 
rection by  the  hypothesis  just  discussed. 

(c)  In  connection  with  the  last  considered  instruction, 
plaintiff  complains  of  another,  not  very  clearly  assigned  as 
specific  error,  though  the  subject  of  due  exception,  which  is 
likely  to  be  important  upon  another  trial,  and  ought  not  to 
pass  without  consideration.    It  is  as  follows : 

"The  opinions  of  experts  as  to  the  value  of  the  services  of 
the  plaintiff  are  not  conclusive  upon  you.  Such  opinions  are 
'advisory  only.  You  must,  in  the  end,  use  your  own  judg- 
ment in  determining  the  value  of  the  services,  guided  by  the 
credible  evidence  in  the  case,  and  assisted  by  opinions  of  the 
experts." 

This  instruction  is  not  without  apparent  support  from  cer- 
tain language  contained  in  the  opinion  in  Moore  v,  Ellis,  89 
Wis.  108,  61  N.  W.  291,  but  it  is  in  direct  contradiction  of 
what  was  decided  in  the  later  case  of  ^Vurdemann  v.  BarneSj, 
92  Wis.  206,  207,  66  N.  W.  Ill,  where  the  court  held  that, 
there  being  no  evidence  of  value  of  a  physician's  services  ex- 
cept his  own,  no  question  thereon  for  the  jury  existed.  The 
same  proposition  was  decided  in  La  Chappelle  v.  Warehouse 
&  B.  8.  Co.  95  Wis.  518,  526,  70  N.  W.  589,  where  an  ex- 
pert having  testified  to  a  certain  value,  and  no  other  evidence 
having  been  given,  it  was  held  that  the  trial  court  rightly  in- 
structed the  jury  to  adopt  that  value.  This  seeming  conflict 
between  our  own  decisions  largely  disappears,  however,  upon 
a  full  imderstanding  of  the  situation  to  which  was  applied 
the  language  used  in  Moore  v.  Ellis,  There  the  evidence  had 
taken  a  wide  range,  and  there  was  extreme  divergence  be- 
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tween  the  opinions  of  witnesses,  and  considerable  dispute  as 
to  the  facts  constituting  the  true  hypothesis  upon  which  such 
•opinions  should  be  based.  It  appeared  that  the  plaintiff's 
professional  services  were  largely  in  the  way  of  collection  of 
indebtedness  and  enforcement  of  mortgages,  as  to  some  of 
'which  it  was  claimed  that  he  had  made  the  loans  and  re- 
•eeived  a  commission  therefor  from  the  borrower.  Some  of 
plaintifPs  experts  fixed  his  reasonable  compensation  at  ten 
per  cent,  upon  all  sums  collected.  Some  of  defendant's  ex- 
perts testified  to  a  customary  charge  of  one  per  cent.,  and 
many  of  them  that  no  charge  at  all  was  customary  for  col- 
lecting in  loans  on  the  making  of  which  a  commission  had 
already  been  received  by  the  attorney.  So  that  the  remarks 
in  the  opinion  as  to  the  mere  advisory  force  of  expert  evi- 
dence of  value,  if  undisputed,  were  wholly  obiter,  and  must 
he  considered  as  the  expression  merely  of  the  writer  of  the 
opinion,  and  not  as  an  authoritative  decision  of  the  court. 
TTwo  antithetic  decisions  of  the  supreme  court  of  Michigan 
are  instructive.  The  first — Wood  v.  Barker,  49  Mich.  205, 
13  N.  W.  597 — ^was  closely  identical  in  its  facts  with  the  case 
at  bar.  It  was  a  suit  for  compensation  quantum  meruit  by  a 
oonsulting  surgeon,  the  value  of  whose  services  was  testified 
to  by  himself  and  the  general  practitioner  whom  he  aided. 
Ko  evidence  of  other  experts  was  offered,  nor  was  there  any 
substantial  conflict  as  to  the  character  of  his  services,  or  the 
-circumstances  under  which  they  were  rendered.  The  court 
there  said : 

"There  can  be  no  presumption  of  law  concerning  the  value 
of  a  surgeon's  services,  and  there  is  no  presumption  that  a 
jury  can  ascertain  it  without  testimony  of  some  kind  from 
persons  knowing  something  about  such  value.  .  .  .  AVe 
oan  see  no  sufficient  reason  for  the  suggestion  that  all  of  this 
[expert]  testimony  might  be  disregarded,  and  there  is  no 
rule  which  would  allow  the  jury  to  entirely  ignore  the  testi- 
mony, and  at  the  same  time  to  form  an  independent  conclu- 
sion without  testimony  upon  a  matter  which  required  proof 
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beyond  their  conjectures  or  their  opinions.  .  .  .  There 
can  be  no  safety  to  any  one  if  juries  are  to  use  their  own  un- 
guided  views  on  such  matters." 

In  Wdbridge  v.  Barrett,  118  Mich.  433,  76  N.  W.  978, 
there  was  presented  an  action  for  attorney's  fees  in  conduct- 
ing a  suit  for  personal  injuries.  There  it  was  held  error  to 
refuse  an  instruction  quite  similar  to  that  given  in  the  present 
casa    The  court  said : 

^^ad  there  been  no  testimony  of  the  value  of  plaintiff's 
services  aside  from  that  of  the  attorneys,  the  case  would  un- 
doubtedly have  been  ruled  by  Wood  v.  Barker,  49  Mich.  295, 
13  N.  W.  597;  but  there  was  other  evidence  bearing  upon 
the  value  of  the  services.  [Reciting  rendition  of  bills,  agree- 
ments as  to  per  diems,  and  conflicting  proof  of  details  of  the 
work  done.]  Under  these  circumstances  the  rule  in  Wood  v. 
Barker  was  not  applicable,  and  the  court'  should  have  in- 
structed the  jury  that  the  opinions  of  the  attorneys  were  not 
conclusive." 

In  line  with  this  latter  case  and  with  the  real  decision  in 
Moore  v.  Ellis,  89  Wis.  108,  61  N.  W.  291,  are  the  cases  of 
Head  V.  Hargrave,  105  TJ.  S.  45,  and  The  Conqueror,  166  U. 
S.  110,  132,  17  Sup.  Ct.  510.  In  those  cases  it  is  pointed 
out  that  the  testimony  of  experts  was,  at  the  best,  not  to  the 
fact  of  value,  but  to  the  fact  of  their  opinions,  and  therefore 
that  the  fact  of  value  is  one  to  be  deduced  by  the  jury  from 
the  various  evidentiary  facts  presented  before  them,  inclusive 
of  the  fact  that  certain  expert  persons  have  certain  opinions 
thereon.  In  the  absence  of  such  conflicting  evidentiary  facts, 
however,  there  seems  to  be  no  answer  to  the  logic  of  Wood  v. 
Barker  that  jurymen,  as  such,  have  no  presumptive  knowl- 
edge upon  the  subject  of  the  value  of  professional  services, 
and  must  be  guided  by  the  evidence  offered  upon  the  trial, 
and  consequently  are  not  at  liberty  to  disregard  the  same  and 
enter  the  field  of  their  own  uninstructed  conjecture.  That 
view  seems  to  have  been  tacitly  adopted  by  this  court  in  the 
two  cases  above  cited, — Wurdemann  v.  Barnes,  92  Wis.  206^ 
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66  KT.  W.  Ill ;  and  La  Chappelle  v.  Warehouse  £  B.  8.  Co^ 
95  Wis.  518,  70  K  W.  589.  SuA  rule  is  not  in  conflict 
with  another  doctrine,  laid  down  in  Remington  v.  Eastern  B. 
Co.  109  Wis.  154,  162,  84  N.  W.  898,  85  K  W.  321,  that 
upon  trials  to  the  court  tiie  opinions  of  experts  as  to  the  value 
of  professional  services  of  lawyers  are  never  conclusive,  for 
the  reason  that  the  judge  himself  has  personal  expert  knowl- 
edge on  the  subject, — a  principle  recognized  and  applied  in 
Speiser  v.  Merchants^  Exch.  Bank,  110  Wis.  606,  523,  86  K 
W.  243,  Richardson  v.  Tyson,  110  Wis.  572,  588,  86  K  W. 
250,  and  other  cases.  The  present  case  is  clearly  within  the 
<;las8  of  Wurdemann  v.  Barnes,  La  Chappelle  v.  W.  &  B.  8. 
Co.j  and  Wood  v.  Bather,  for  there  was  no  evidence  whatever 
in  conflict  with  that  of  the  two  physicians — one  disinterested 
— ^that,  in  their  opinion,  the  customary  and  reasonable  value 
of  the  services  rendered  exceeded  $50.  True,  those  witnesses 
testified  that,  in  their  opinion,  the  value  exceeded  $100,  but 
in  that  respect  there  may  be  said  to  have  been  conflict,  for 
their  previous  testimony  indicated  that  at  another  time  they 
believed  it  to  be  less,  but  never  less  than  the  $50.  Following, 
therefore,  the  precedents  of  our  own  cases,  and  adopting  the 
reasoning  of  Wood  v.  Barker,  we  cannot  avoid  the  conclusion 
that  the  instruction  given  was  erroneous,  and  should  not  be 
repeated  upon  a  new  trial.  Whether  appellant's  method  of 
presenting  his  case  has  been  such  as  to  preclude  a  reversal  on: 
this  ground  need  not  be  decided,  since  that  results  in  any 
event  for  other  reasons  already  stated. 

3.  Error  is  also  assigned  upon  refusal  of  several  of  plaint- 
ifiPs  requests  for  instruction.  These  either  were  sufficiently 
covered  by  the  general  charge,  or  were  not  justified  by  the 
evidence,  except^  perhaps,  the  fourth,  which  was  to  the  effect 
that  plaintiff  was  not  precluded  from  recovering  more  by  rea- 
son of  having  originally  sent  his  bill  for  but  $50.  Such  in- 
struction wotdd,  of  course,  have  correctly  stated  the  law,  and 
might  well  have  been  given  to  assure  full  understanding  by 
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the  jury.  We  cannot  say,  however,  that  its  refusal  was  re- 
versible error,  for  technically  it  is  covered  by  the  instruction 
to  allow  such  sum  as  the  evidence  proved  the  value  of  the  serv- 
ices to  be  up  to  $100. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


KoEPKE,  Respondent,  vs.  Wintebfield,  Appellant 
Tifovember  12—Noveml>€r  28,  1902. 

Deeds:  Covenant  of  aeiain:  Breach:  Cause  of  action:  False  representa- 
tions: Pleading:  Joinder  of  causes  of  action, 

1.  In  an  action  against  a  vendor  for  breach  of  his  covenant  of  seisin 
the  complaint,  among  other  things,  alleged  that  the  vendor 
never  had  possession,  actual  or  constructive,  of  the  land  con- 
veyed, nor  any  title  or  Interest  therein,  and  that  other  persons 
named  had  the  title  In  fee  simple  and  lawful  right  to  the  land 
under  recorded  tax  deeds.  Held,  that  a  cause  of  action  for  breach 
of  the  covenant  of  seisin  was  stated,  although  tax  deeds  do  not 
always  divest  the  title  of  the  original  owner. 

"2.  In  such  case  where  the  cause  of  action  alleged  Is  not  for  rescis- 
sion of  the  conveyance,  but  for  damages  for  breach  of  the  cove- 
nant of  seisin,  the  plaintiff  need  not  allege  a  reconveyance  or 
an  offer  to  reconvey  the  land. 

:3.  Where  a  complaint  attempts  to  state  two  causes  of  action,  and  the 
facts  in  either  are  Insufficient  to  constitute  a  good  ^parate 
cause  of  action,  a  demurrer  wlll^  not  lie  for  misjoinder. 

4.  In  an  action  against  a  vendor  for  false  representations  In  the 
sale  of  land,  the  complaint,  among  other  things,  alleged  that 
the  representations  as  to  title  were  made  with  Intent  to  defraud 
the  plalntifP;  that  she,  relying  thereon,  conveyed  her  house  and 
lot  to  defendant  In  exchange  for  the  land,  and  that  the  vendor 
knew,  at  the  time,  of  outstanding  tax  deeds,  ownership  and 
title.  Held,  that  the  pleading  stated  facts  sufficient  to  consti- 
tute a  cause  of  action  for  damages  for  the  alleged  fraud. 

Z.  Under  sec.  2647,  Stats.  1898,  providing  that  plaintiff  may  unite 
In  the  same  complaint  several  causes  of  action,  whether  they 
be  such  as  were  formerly  denominated  legal  or  equitable,  or 
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both,  where  they  arise  out  of  the  same  transaction,  or  trans* 
actions  connected  with  the  same  subject  of  action,  an  action 
against  a  vendor  for  breach  of  his  covenant  of  seisin  may  be 
joined  with  an  action  against  him  for  false  representations  iiv 
the  sale  of  the  same  land. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  La^wbence  W.  Halsey,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint  alleging  two  causes  of  action.  The  first  cause 
of  action  is  to  the  effect  that  in  consideration  of  the  convey- 
ance of  a  house  and  lot,  described,  to  the  defendant  (with  an 
incumbrance  thereon),  of  the  value  of  $800,  the  defendant 
executed,  acknowledged,  and  delivered  to  the  plaintiff  a  war- 
ranty deed,  with  full  covenants,  of  160  acres  of  land,  de- 
scribed, January  16, 1901 ;  that  the  land  was  at  the  time  wild 
and  unoccupied,  and  the  defendant  was  not  and  never  had 
been  in  the  actual  or  constructive  possession  thereof,  and 
had  no  title  nor  interest  in  or  to  the  same  or  any  part  thereof, 
but,  at  the  time  of  the  execution  and  delivery  of  such  deed, 
the  title  and  possession  of  the  land  and  every  part  thereof 
was  vested  and  held  and  owned  by  other  parties,  as  therein 
alleged;  that  the  defendant  had  full  knowledge  of  the  ex- 
istence of  such  outstanding  title  and  possession  at  the  time  he 
so  in  form  conveyed  to  the  plaintiff,  and  that,  by  reason  of 
the  facts  stated,  the  plaintiff  had  suffered  damages  in  the  sura 
of  $800,  for  which  amount,  with  interest  from  January  16, 
1901,  judgment  is  demanded.  The  second  cause  of  action 
alleged  is  to  the  effect  that  the  defendant  obtained  from  the 
plaintiff  the  deed  of  the  bouse  and  lot  mentioned  by  falsely 
and  fraudulently  representing  to  the  plaintiff  that  he  was  the 
©vmer  of,  and  had  the  title  in  fee  simple  to,  the  160  acres  of 
land  described,  that  the  same  was  of  the  value  of  $800  when 
in  fact  its  value  did  not  exceed  $150,  and  that  the  same  was 
free  and  clear  from  all  incumbrances.  That  the  plaintiff, 
relying  upon  and  believing  such  representations  to  be  true, 
conveyed  the  house  and  lot  to  the  defendant)  and  received  in 
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•exchange  the  said  warranty  deed  of  the  160  acres  mentioned. 
That  the  defendant  was  not  at  the  time  the  owner  in  fee 
-simple  of  the  160  acres  of  land,  and  had  no  title  thereto  nof 
interest  therein,  but  that  the  title  thereof  was  January  15, 
1901,  in  the  parties  named  in  the  other  cause  of  action,  and 
"had  been  for  more  than  two  years;  and  further  reiterated 
the  allegations  of  the  first  cause  of  action,  and  alleged  dam- 
ages to  the  plaintiff  in  the  sum  of  $800,  and  prayed  judgment 
for  that  amount,  with  interest  from  January  15,  1901. 

The  demurrer  to  the  complaint  is  based  upon  the  following 
-grounds:  (1)  That  several  causes  of  action  have  been 
improperly  united;  (2)  that  the  first  cause  of  action  alleged 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
(3)  that  the  second  cause  of  action  stated  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  (4)  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
.Nye  &  Mock. 

F.  W.  Houghtorij  for  the  respondent 

Cassoday,  0.  J.  Nothing  need  be  said  as  to  the  fourth 
-ground  of  demurrer.  The  complaint  only  attempts  to  state 
two  separate  causes  of  action.  There  is  no  pretense  that  the 
•complaint,  as  a  whole,  states  any  other  cause  of  action. 

2.  The  contention  that  the  facts  alleged  are  insufficient' to 
constitute  a  cause  of  action  for  a  breach  of  the  covenant  of 
seisin  is  without  foundation.  The*  fact  that  tax  deeds  do  not 
always  divest  the  title  of  the  original  owner  is  without  sig- 
nificance, since  it  is  alleged  that  the  defendant  never  had  the 
actual  or  constructive  possession,  nor  any  title  nor  interest 
in  the  land,  and  that  the  other  persons  named  had  the  title 
in  fee  and  lawful  right  to  the  land  under  recorded  tax  deeds. 
The  defendant  further  contends  that  the  allegations  fail  to 
tstate  a  cause  of  action  because  it  is  not  alleged  that  the  plaint- 
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iS  has  reconveyed  or  offered  to  reconvey  to  him  the  land  de- 
ficribed  in  the  deed  to  the  plaintiff.  The  alleged  cause  of 
action  is  not  for  rescission  of  the  conveyance,  but  for  dam- 
ages for  the  breach  of  the  covenant  of  seisin.  In  such  an 
action,  it  is  said  by  a  standard  text-writer : 

"As  respects  the  pleadings  in  an  action  upon  this  covenant, 
it  has  been  settled  from  an  early  period  that  in  assigning  the 
breach  of  the  covenants  for  seisin  and  of  good  right  to  convey 
it  is  unnecessary  to  do  more  than  negative  the  words  of  the 
covenant  generally."    Eawle,  Covenants  (5th  ed.)  §  61. 

"As  a  consequence  of  this,  it  is  well  settled  that  in  an  action 
on  the  covenant  for  seisin  it  is  unnecessary  either  to  aver  an 
eviction  in  the  declaration  or  lay  any  special  damage."  Id. 
§  62. 

It  was  held  by  this  court  long  ago: 

"In  an  action  for  a  breach  of  covenant  of  seisin,  the  burden 
is  upon  the  defendant  to  show  his  title,  and  not  upon  the 
plaintiff  to  show  the  want  of  it."  Beckmann  v.  Henn,  17 
Wis.  412 ;  Mecklem  v.  Blake,  16  Wis.  102. 

So  this  court  has  since  held : 

'*If  a  grantor  assumes  to  convey  with  full  covenants  of 
warranty  unoccupied  lands  to  which  he  has  no  title,  there  is 
at  once  a  constructive  eviction  of  the  grantee  which  entitles 
him  to  the  same  remedies  that  he  would  be  entitled  to  had  he 
been  turned  out  of  the  actual  possession  of  the  land  by  legal 
process."  Mclnnis  v.  Lyman,  62  Wis.  191,  194,  22  X.  W. 
405,  406.  To  the  same  effect,  Nichol  v.  Alexander,  28  Wis. 
118;  McLennan  v.  Prentice,  77  Wis.  124,  128,  45  N.  W. 
^43;  Wallace  v.  Pereles,  109  Wis.  316,  323,  85  N.  W.  371. 

We  must  hold  that  the  facts  alleged  are  sufficient  to  con- 
stitute a  cause  of  action  for  the  breach  of  the  covenant  of 
•seisin. 

3.  If,  as  contended  by  the  defendant,  the  second  cause  of 
action  fails  to  allege  facts  sufficient  to  constitute  a  cause  of 
action,  then  there  is  no  ground  for  claiming  that  several 
•causes  of  action  have  been  improperly  united.  It  is  only 
where  the  complaint  states  two  or  more  good  causes  of  action 
ihat  a  demurrer  will  lie  for  misjoinder.    Bassett  v.  Warner, 
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23  Wis.  673 ;  Truesdell  v.  Rhodes,  26  Wis.  215 ;  Willard  v. 
Reas,  26  Wis.  540 ;  Lee  v.  Simpson,  29  Wis.  333 ;  Schiffer  v^ 
Eau  Claire,  51  Wis.  385,  8  N.  W.  253 ;  Riles  v.  Johnson,  6T 
Wis.  517,  30  N.  W.  721.  But  we  are  constrained  to  hold  that 
the  second  cause  of  action  does  allege  facts  sufficient  to  consti- 
tute a  cause  of  action  for  damages  for  the  alleged  fraud.  It  i» 
alleged  that  the  false  representations  were  made  with  intent 
to  defraud  the  plaintiff,  and  that  she,  relying  thereon  and  be- 
lieving the  same  to  be  true,  conveyed  her  house  and  lot  to  the 
defendant,  and  that  the  defendant  knew  at  the  time  of  such- 
outstanding  tax  deeds  and  ownership  and  title. 

4.  The  remaining  question  is  whether  the  two  causes  of 
action  are  improperly  united.  The  statute  declares  that  "fiie 
plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action,  whether  they  be  such  as  were  formerly  denominated 
l(^al  or  equitable,  or  both,  where  they  arise  out  of:  (1)  the 
same  transaction  or  transactions  connected  with  the  same 
subject  of  action."  Sec.  2647,  Stats.  1898.  It  is  very  clear 
that  the  two  causes  of  action  both  arose  out  of  the  same  trans- 
action,— the  exchange  of  the  house  and  lot  for  the  wild  and 
unoccupied  land.  The  case  comes  within  the  principle  of 
the  recent  rulings  of  this  court,  wherein  it  was,  in  effect,  held 
that  "a  cause  of  action  for  the  wrongful  withholding  of  leased 
premises  after  notice  of  intention  to  quit,  .  .  .  and  a 
cause  of  action  for  the  wrongful  conversion  of  personal  prop- 
erty included  in  the  same  lease,  by  failure  to  deliver  it  to  the 
lessor  as  therein  provided,  may  be  joined,  .  .  .  since 
they  ^arise  out  of  the  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action.'  "  Alliance  E.  Co.  v. 
Wells,  93  Wis.  5,  66  N.  W.  796,  as  explained  in  State  ex  reL 
Alliance  E.  Co.  v.  Helms,  101  Wis.  280,  283,  284,  77  N.  W. 
194;  Endress  v.  Shove,  110  Wis.  133,  139,  85  K  W.  653^ 
We  must  hold  that  the  two  causes  of  action  were  properly 
united. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed* 
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Leeman,  Eespondent)  vs.  McGrath^  Appellant 
November  12— November  28,  1902. 

Malicious  prosecution:  Oarnishment:  Abuse  of  process:  Special  ver^ 

diet. 

1.  In  an  action  for  damages  for  an  alleged  malicious  garnishment 

of  plaintiff's  wages,  the  special  yerdict  failed  to  contain  a  find- 
ing of  malice,  or  of  want  of  probable  cause.  Held,  that  the  ver- 
dict was  insufficient  to  sustain  a  judgment  for  plaintiff. 

2.  A.,  honestly  believing  B.  was  indebted  to  him,  in  order  to  evade 

the  exemption  laws  of  Wisconsin,  assigned  the  account  to  C. 
for  the  purpose  of  sending  it  to  another  state  for  collection  by 
garnishment.  Thereafter  garnishment  was -unsuccessfully  at- 
tempted. Such  assignment  was  made  before  ch.  57,  Laws  of 
1893,  prohibiting  such  an  assignment,  went  into  effect.  Held, 
that  such  facts  were  insufficient  to  show  actionable  abuse  of 
process. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbengs  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

This  is  an  action  to  recover  damages  for  an  alleged  mali- 
cious garnishment  of  the  plaintiffs  wages  in  the  state  of  Iowa. 
There  is  no  bill  of  exceptions.  The  case  was  tried  before  a 
jury,  and  the  following  special  verdict  rendered : 

"(1)  Did  the  defendant,  being  a  resident  of  Milwaukee^ 
Wisconsin,  on  or  about  the  18th  day  of  August,  1892,  deliver 
to  the  UTorthweetem  Collection  Agency,  for  collection,  a  bill 
against  the  plaintiff  for  $15.35  ?  A.  (by  direction  of  court). 
Yes.  (2)  Did  the  defendant  subsequently,  at  the  suggestion 
of  said  collection  agency,  assign  said  bill  to  one  Webster? 
A.  (by  direction  of  court).  Yes.  (3)  Was  said  assignment 
made  with  the  understanding  and  agreement  that  said  as- 
signees or  some  other  person,  who  collected  said  bill,  or  at- 
tempted to  do  so,  by  taking  the  same  to  Sioux  City,  Iowa,, 
bringing  suit  thereon,  and  garnishing  the  C,  M.  &  St»  P.  R. 
R.  Co.  on  account  of  wages  due  from  said  company  to  said! 
Vou  116—4 
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plaintiff,  whether  the  same  are  exempt  from  seizure  and  gar- 
nishment under  the  laws  of  Wisconsin  or  not?  A.  Yes. 
(4)  Was  the  plaintiflF  at  that  time  a  married  man,  and  the 
head  of  a  family,  in  the  state  of  Wisconsin  ?  A.  (by  consent 
of  counsel).  Yes.  (5)  If  you  answer  the  last  interrogatory 
in  the  affirmative,  did  the  defendant  know  that  plaintiff  was 
a  married  man,  and  the  head  of  a  family,  in  the  state  of  Wis- 
consin? A.  (by  consent  of  counsel).  Yes.  (6)  If  you 
answer  the  third  interrogatory  in  the  affirmative,  did  one 
McMillan,  an  agent^  employee,  or  assignee  of  said  collection 
agency,  bring  suit  upon  said  bill,  and  attempt  to  garnish  the 
C,  M.  &  St  P.  R.  R.  Co.  in  his  own  name,  but  for  the  benefit 
of  the  defendant  in  whole  or  in  part?  A.  Yes.  (7)  Was 
said  suit  and  garnishment  brought  on  for  trial  before  the 
justice  of  the  peace  in  whose  court  said  suit  and  garnishment 
was  pending,  the  plaintiff  being  present,  and  defending  said 
suit  and  garnishment,  and  did  the  plaintiff  prevail  upon  said 
trial,  and  was  said  garnishment  dismissed  and  dropped  ?  A. 
(by  consent  of  counsel).  Yes.  (8)  In  whosesoever  name  said 
suit  add  garnishment  was  entitled,  were  the  same  instituted 
and  prosecuted  for  the  benefit  of  the  defendant  in  this  action, 
in  whole  or  in  part?  A.  Yes.  (9)  Were  said  assignments, 
one  or  more,  executed  for  the  purpose  of  garnishing  the  C, 
M.  &  St.  P.  R.  R.  Co.,  by  reason  of  its  indebtedness  to  the 
defendant  [the  plaintiff  in  this  action],  by  way  of  evading 
and  avoiding  the  exemption  laws  of  the  state  of  Wisconsin  as 
to  wages  due  to  a  married  man  and  the  head  of  a  family  in 
the  state  of  Wisconsin  ?  A.  Yes.  (10)  In  what  sum  do  you 
assess  tlie  plaintiff's  damages  by  reason  of  said  attempted 
evasion  and  avoidance  of  the  exemption  laws  of  the  state  of 
Wisconsin,  in  relation  to  his  wages  due  from  said  railroad 
company,  he  being  a  married  man  and  the  head  of  a  family, 
and  the  sending  of  such  claim  to  Sioux  City,  Iowa,  for  collec- 
tion? A.  $200.00.  (11)  Was  the  plaintiff  actually  in- 
debted to  the  defendant  in  the  sum  of  $15.35,  or  in  any  other 
sum,  at  the  time  of  the  commencement  of  said  suit  and  gar- 
nishment? A.  No.  (12)  If  you  answer  the  last  interroga- 
tory in  the  negative,  did  the  defendant  honestly  believe  and 
suppose  that  the  plaintiff  was  honestly  indebted  to  him  for 
the  amount  claimed,  and  sought  to  be  recovered  in  and  by 
suit  and  garnishment  ?    A.    Yes.'* 
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Upon  this  verdict  judgment  was  rendered  for  the  plaintiff 
for  the  damages  found  by  the  jury,  with  costs,  and  the  de- 
fendant appeals- 

For  the  appellant  there  was  a  brief  by  /.  W.  Wegner,  at- 
torney, and  Leo  Torbe,  of  counsel,  and  oral  argument  by  Mr, 
Torbe. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
H.  L.  Buxton,  attorney,  and  K.  Shawvan,  of  counsel. 

WiNSLOW,  J.  The  verdict  is  veiy  plainly  insufficient  to 
sustain  any  judgment  in  favor  of  the  plaintiff.  It  does  not 
show  a  cause  of  action  for  malicious  prosecution,  because 
neither  malice  nor  want  of  probable  cause  is  found. 

The  respondent  claims  that  it  shows  actionable  abuse  of 
process,  but  this  claim  is  equally  untenable.  It  simply  shows 
that  the  defendant,  honestly  believing  that  the  plaintiff  owed 
him  a  small  account,  assigned  the  account  to  another  at  some 
time  after  August  18,  1892,  for  the  purpose  of  sending  the 
same  to  Iowa  for  collection  by  garnishment  in  order  to  evade 
the  exemption  laws  of  Wisconsin,  and  that  such  garnishment 
was  thereafter  unsuccessfully  attempted.  These  facts  do  not 
show  actionable  abuse  of  process.  In  the  absence  of  some 
statutory  prohibition,  or  the  express  inhibition  of  a  court  of 
^juity,  the  defendant  has  a  legal  right  to  assign  the  claim  to 
another,  and  send  it  to  another  state  for  the  purpose  of  bring- 
ing garnishment  proceedings  in  that  state  for  the  very  pur- 
pose of  securing  the  advantage  afforded  by  the  exemption 
laws  of  Iowa.  This  was  the  privilege  that  was  open  to  him 
in  common  with  all  citizens  of  the  United  States.  Uarwcll 
V,  Sharp,  85  Ga.  124,  11  S.  E.  561,  8  L.  R.  A.  514.  Tliere 
was  no  statute  in  this  state  forbidding  such  a  proceeding  until 
the  passage  of  ch.  57,  Laws  of  1893  (Stats.  1898,  sec.  4438/), 
which  went  into  effect  March  29,  1893.  Whether  the  violation 
of  this  statute  alone  would  constitute  an  actionable  wrong  for 
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which  damages  could  be  recovered  in  a  civil  action  is  a  ques- 
tion we  do  not  have  to  consider,  as  the  complaint  alleges  that 
the  assignment  of  the  claim  was  made  before  the  1st  day  of 
March,  1893,  and  that  thereupon  the  claim  was  taken  to  Iowa 
for  the  purpose  of  collection  by  action.  There  is  no  finding  in 
the  verdict  which  contradicts  this  allegation ;  hence  it  stands 
as  a  fact  in  the  case  that  all  the  acts  which  are  denounced  by 
ch.  57,  Laws  of  1893,  as  unlawful,  occurred  before  that  act 
went  into  effect.  In  Origgs  v.  Docter,  89  Wis.  161,  61  N.  W. 
761,  it  was  held  that  a  court  of  equity  might  properly  enjoin 
an  attempt  to  evade  the  exemption  laws  of  this  state  by  the 
prosecution  of  garnishment  proceedings  in  a  foreign  state 
against  one  of  our  own  residents.  This  principle,  however, 
is  of  no  avail  hera  A  court  of  equity  enjoins  the  commission 
of  many  acts  for  the  commission  of  which  a  court  of  law  could 
give  no  damages. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  upon  the  verdict  for  the 
defendant. 


In  eb  Eckhjlbt's  Estate  :  Gk>i-LUSOH,  Appellant^  vs.  Heede- 
MANN,  Respondent 

November  12—NovemJ)er  28,  1902. 

Appeal  and  error:  Record:  Bill  of  exceptions:  Questions  reviewed. 

On  appeal  to  the  circuit  court  from  an  order  of  the  county  court 
denying  application  for  construction  of  a  will,  the  order  of  the 
circuit  court,  affirming  that  of  the  county  court,  recited  that  it 
was  based  not  only  upon  the  flies  and  proceedings,  but  upon 
proofs  submitted  in  the  matter.  There  was  no  bill  of  exceptions. 
Held,  that  the  order  of  the  county  court  was  not  presented  for 
review  by  the  appeal  to  the  supreme  court  from  the  order  of  the 
circuit  court 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Lawbekcb  W.  Halsey,  Circuit  Judge. 
Affirmed. 

One  Henry  GoUusch,  having  been  appointed  administra- 
tor of  the  estate  of  Edna  Eckhart,  deceased,  in  the  county 
court  for  Milwaukee  counly,  presented  to  that  court  in  that 
estate  a  petition  reciting  a  somewhat  intricate  relationship  of 
said  Edna  to  one  John  Pieckel,  and  consequent  descent  or  in- 
heritance from  him ;  that  said  Pieckel  left  a  will,  which  was 
in  process  of  probate  and  execution  in  said  court;  that,  al- 
though the  estate  of  said  John  Pieckel  was  ready  for  distri- 
bution and  final  settlement^  the  same  could  not  be  made,  be- 
cause one  William  Heidem^inn,  the  grandfather  of  said 
Edna,  disputes  the  true  and  proper  construction  of  said 
will,  and  the  rights  and  interest  of  the  father  of  said  Edna 
Eckhart  therein, — ^wherefore  he  prayed  that  said  will  might 
be  construed  by  the  court^  and  the  interests  of  the  several 
claimants  thereto  determined  and  adjudged,  and  the  same 
be  assigned  to  such  persons  as  by  law  and  said  will  are  en- 
titled to  the  same.  The  county  court  entered  an  order  deny- 
ing said  application  without  prejudice,  stating  that,  after 
hearing  counsel  on  both  sides,  said  court  was  satisfied  that 
the  matter  had  been  disposed  of,  and  that  said  will  had  al- 
ready been  construed  by  that  court  by  its  decision  on  file, 
dated  February  1,  1900,  signed  by  J.  M.  Pereles,  judge, 
presiding.  That  decision  was  in  the  form  of  an  opinion  filed 
by  the  then  county  judge  at  the  time  of  deciding  the  applica- 
tion for  administration,  and  is  claimed  to  constitute  a  com- 
plete construction  of  John  Pieckel's  will.  The  said  adminis- 
trator, Henry  GoUusch,  thereupon  appealed  to  the  circuit 
court  of  Milwaukee  county,  whereupon  was  entered  an  order 
reciting  the  appearance  of  counsel  for  several  persons,  and  de- 
claring: "Now,  therefore,  upon  motion  of  Fiebing  &  Killilea, 
attorneys  for  said  contestant,  based  upon  the  record,  plead- 
ings, files,  and  proceedings,  and  upon  the  proofs  submitted  in 


54  SUPREME  COURT  OF  WISCONSIN.       [Nov. 

Eckhart'8  Estate:  Gollasch  v.  HeidemaDn,  116  Wi&  5a 

said  matter,"  the  said  order  of  the  county  court  should  bo 
aflSrmed.  From  that  order  the  present  appeal  was  brought. 
There  is  no  bill  of  exceptions,  and  the  record  contains  nothing 
transpiring  in  circuit  court  except  said  order  and  the  record 
as  transmitted  by  the  county  court,  which  included  the  order 
of  that  court  appealed  from,  a  paper  indorsed  "Copy  of  last 
will  of  John  Pieckel,"  and  a  copy  of  the  opinion  of  Judge 
Pebbles,  dated  February  1,  1900,  together  with  the  petition 
for  construction,  the  order  denying  the  same,  and  the  proper 
appellate  papers. 

For  the  appellant  there  was  a  brief  by  TF.  B.  Rvhin,  at- 
torney, and  Franklin  F.  Orth,  of  counsel,  and  oral  argument 
by  Mr.  Ruhin. 

For  the  respondent  there  was  a  brief  by  Fiehing  &  Killi- 
lea,  and  oral  argument  by  0.  J.  Fiehing. 

Dodge,  J.  Upon  the  appeal  from  county  court  to  pircuit 
court  *the  whole  matter  was  presented  for  a  trial  de  novo. 
That  such  trial  involved  consideration  of  matters  other  than 
those  presented  by  the  record  sent  up  by  the  county  court  is 
rendered  apparent  by  the  very  order  appealed  from,  which  re- 
cites that  it  was  based  not  only  on  the  files  and  proceedings, 
but  upon  proofs.  Under  some  circumstances  of  evidence — 
such,  for  illustration,  as  that  the  county  court,  in  the  matter 
of  the  will  of  John  Pieckel,  the  proper  and  natural  place  for 
its  construction,  had  already  fully  construed  his  will,  and  en- 
tered a  final  order  of  distribution;  or,  indeed,  that  it  was 
about  to  do  so — it  would  be  entirely  proi)er  for  the  court  to 
decline  to  enter  into  a  consideration  of  the  construction 
thereof  in  this,  a  different  estate  and  proceeding.  Whether 
such  evidence  was  or  was  not  offered  we,  of  course,  cannot 
know  without  a  bill  of  exceptions.  Since  it  was  possible  that 
the  proofs  might  have  disclosed  a  situation  warranting  the 
circuit  court  in  refusing  to  enter  upon  the  construction  of 
John  Pieckel's  will  on  this  petition,  we  must  assume  that 
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such  evidence  existed,  in  the  absence  of  any  bill  of  exceptions 
(In  re  Ogle's  Estate,  97  Wis.  56,  72  K  W.  389),  and  cannot 
feel  caUed  upon  to  decide  whether  the  reasons  assigned  by  the 
county  court  for  its  decision  were  valid  or  not  That  order  is 
not  the  one  under  review. 

By  tlie  Court. — ^Judgment  affirmed. 


EiTTEB,  Respondent,  vs.  Bruss,  imp.,  Appellant 

i  ** 

■  November  12— -November  28,  1902. 

Promissory  notes:    Suretyship:   Married  toomen:    Separate  estate: 
Admission  binding  wife's  estate:  Estoppel. 

1.  Where  a  married  woman  signs  her  husband's  note,  the  payee 

having  had  no  communication  or  negotiation  with  the  wife,  and 
the  loan  being  negotiated  for  use  by  the  husband  in  his  own 
business,  a  memorandum  beneath  the  signatures  on  the  note, 
signed  by  the  wife, — "The  above  note  is  made  for  the  benefit  of 
my  seimrate  estate  and  I  hereby  charge  it  with  the  payment 
thereor* — ^will  not  sustain  a  judgment  against  the  wife,  unless  it 
be  shown  that  the  transaction  was  necessary  and  convenient  for 
the  use  and  enjoyment  of  her  separate  estate,  or  the  carrying 
on  of  her  personal  business,  or  in  relation  to  her  personal  serv- 
ices. 

2.  In  such  case  it  is  error  to  exclude  testimony  tending  to  establish 

allegations  of  the  wife's  answer,  to  the  effect  that  she  signed  the 
note  as  surety  for  her  husband  and  that  the  transaction  did  not 
concern  her  separate  property,  earnings  or  personal  services. 

8.  An  action  at  law  on  a  promissory  note  cannot  be  maintained 
against  a  married  woman  where  the  evidence  fails  to  show  that 
she  possessed  any  separate  estate. 

4.  PlaintifT  loaned  A.  money  and,  after  delivery  of  the  money,  took 
a  note,  signed  also  by  A.'s  wife,  without  having  had  any  nego- 
tiations or  communications  with  her  as  to  the  matter.  The  wife 
signed  a  memorandum  at  the  foot  of  the  note  stating  it  was  for 
her  benefit  and  that  she  charged  her  separate  estate  with  pay- 
ment The  memorandum  did  not  express  any  consideration. 
Held,  that  such  memorandum  did  not  estop  the  wife  from  set- 
ting up  the  defense  that  she  was  a  mere  surety. 
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Appeal,  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Obben  T.  Welliams,  Judge.    Reversed. 

Action  on  a  joint  and  several  promissory  note^  dated  June 
10,  1895,  due  one  year  after  date,  for  $2,000,  payable  to 
plaintiff,  with  interest  at  five  per  cent,  payable  semi-annu- 
ally, signed  by  Julius  Bruss  and  Wilhelmine  Brass.  Imme- 
diately following  the  signatures  appears  this  statement: 

"The  above  note  is  made  for  the  benefit  of  my  separate 
estate,  and  I  hereby  charge  it  with  the  payment  thereof. 

"Wilhelmine  Bruss.'' 

The  complaint  sets  out  the  note  at  length,  and  contains 
proper  allegations  showing  default  in  payment.  The  defend- 
ant Julius  answered  separately,  claiming  a  discharge  in  bank- 
ruptcy. The  defendant  Wilhelmine  answered,  admitting  the 
execution  of  the  note,  but  alleged  that  at  the  time  she  exe- 
cuted it  she  was  the  wife  of  the  defendant  Julius,  and  signed 
the  note  solely  as  surety  for  him  for  his  antecedent  debt;  that 
the  note  was  not  given,  nor  was  it  necessary  or  convenient, 
for  the  use  or  enjoyment  of  her  separate  estate  or  business, 
and  did  not  relate  to  such  estate  or  business,  or  to  her  per- 
sonal service,  all  of  which  was  well  known  to  the  plaintiff. 
On  the  trial  the  plaintiff  introduced  the  note,  and  computed 
tlie  interest  thereon,  and  rested.  Plaintiff  was  called  as  a 
witness  for  defendant,  and  testified  that  the  loan  was  negoti- 
ated by  the  defendant  Julius,  who  said  he  "needed  it  for 
taxes,  insurance,  and  something  else,"  and  that  he  paid  the 
money  over  to  him.  The  defendant  Julius  testified  that  the 
other  defendant  was  his  wife  when  the  note  was  given,  and 
that  it  was  given  for  his  debt.  Mrs.  Bruss  testified  that  she 
never  had  any  communication  with  plaintiff  regarding  the 
loan.  Considerable  testimony  offered  by  the  defendants  was 
ruled  out  on  the  ground  that  it  tended  to  contradict  or  vary 
the  terms  of  the  note.  At  the  close  of  the  testimony,  the  court 
directed  a  verdict  for  plaintiff.  Due  exceptions  w^re  taken 
by  defendants.     A  motion  for  a  new  trial  was  denied,  and 
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judgment  entered  against  the  defendant  Wilhelmine,  from 
which  she  has  taken  this  appeal 

For  the  appellant  there  was  a  hrief  by  Sheridan  dc  Wol- 
laegerj  and  oral  argument  by  James  A.  Sheridan, 

For  the  respondent  there  was  a  brief  by  Sylvester,  Scheiber 
<£•  Orth,  and  oral  argument  by  (7.  A.  Orih. 

Bakdeeh^,  J.  The  evidence  shows  that  the  loan  for  which 
the  note  in  suit  was  given  was  negotiated  by  the  defendant 
Julius  for  use  in  his  own  business ;  that  the  plaintiff  had  no 
eonununication  or  negotiation  with  the  wife,  and  knew  that 
€he  was  not  interested  in  getting  the  money.  The  answer  of 
the  wife  set  up  that  she  executed  the  note  as  surety  for  her 
husband,  and  that  the  transaction  did  not  concern  her  sepa- 
rate property  or  earnings.  The  court  promptly  ruled  out  all 
testimony  offered  by  the  defendants  tending  to  prove  this  de- 
fense. Such  ruling  was  distinctly  erroneous.  It  was  com- 
petent for  the  defendants  to  show  that  plaintiff  knew  when 
the  note  was  executed  that  the  wife  signed  merely  as  surety. 
BUey  V.  Gregg,  16  Wis.  666 ;  Irvine  v.  Adams,  48  Wis.  468, 

4  X.  W.  573.  See  Omaha  Nat.  BanJc  v.  Johnson,  111  Wis. 
372,  87  N.  W.  237.  It  was  also  competent  for  the  defend- 
ants to  show  that,  as  to  the  wife,  the  transaction  did  not  con- 
cern her  separate  property  or  business  or  personal  services. 
This  has  been  permitted  in  so  many  cases  that  to  cite  them  all 
would  merely  incumber  the  record.     See  Mueller  v.  Wiese, 

05  Wis.  381,  70  K  W.  485 ;  Eollister  v.  Bell,  107  Wis.  198, 
83  X.  W.  297;  Kavanagh  v.  O'Neill,  53  Wis.  101,  10  K  W. 
369.  When  it  appeared  by  the  evidence  that  the  defendant 
Wilhelmine  was  a  married  woman,  and  that  the  debt  repre- 
sented by  the  note  was  the  husband's,  there  could  be  no  re- 
covery against  her  in  an  action  at  law,  unless  it  was  shown 
that  the  transaction -^^as  necessary  and  convenient  for  the  use 
and  enjoyment  of  her  separate  estate,  or  the  carrying  on  of 
her  separate  business,  or  in  relation  to  her  personal  services. 


58  SUPREME  COURT  OF  WISCONSIN.      [Nov. 

Ritter  v.  Bruss,  116  Wia  55. 

Mueller  v.  Wiese,  95  Wis.  381,  70  N.  W.  485 ;  Gallagher  v. 
Mjelde,  98  Wis.  509,  74  N.  W.  340;  Eollister  v.  Bell,  107 
Wis.  198,  83  K  W.  297;  Stack  v.  Padden,  111  Wis.  42,  8e 
X.  W.  568.    As  stated  in  the  case  last  cited: 

"It  is  not  sufficient  that  a  married  woman  shall  merely 
make  a  contract  intending  to  charge  her  separate  property. 
It  must  concern  her  separate  property  or  business  or  personal 
services." 

We  cannot  account  for  the  ruling  of  the  trial  court,  unless 
it  be  that  he  was  of  opinion  that  the  memorandum  at  the  foot 
of  the  note,  signed  by  the  defendant  Wilhelmine,  rose  to  the 
dignity  of  a  contract,  and  could  not  be  disputed.  But,  as  will 
be  observed,  the  memorandum  is  not  a  contract  It  utterly 
fails  to  express  any  consideration.  It  is,  at  best,  a  mere  ad- 
mission of  intention.  It  did  not,  in  law,  bind  the  wife,  be- 
cause it  lacked  the  essential  attributes  mentioned,  and  a  show- 
ing that  it  concerned  her  special  property.  The  complaint 
failed  to  show  any  foundation  for  its  enforcement.  While 
it  is  true  that  it  was  held  in  Smith  v.  Dunning,  61  N.  Y.  249, 
it  was  unnecessary  to  allude  in  the  complaint  to  her  coverture 
or  her  separate  estate,  still,  when  the  evideoce  in  defense 
shows  coverture,  there  must  be  further  proof  of  separate  es- 
tate, and  intent  to  charge  it,  before  there  can  be  a  recovery  at 
law.  This  court,  however,  seems  to  have  covered  this  question 
in  Rogers  v.  Weil,  12  Wis.  664.  The  action  was  to  foreclose  a 
mortgage  securing  a  bond,  signed  by  husband  and  wife.  The 
complaint  sliowed  that  the  parties  were  such,  and  upon  de- 
fault a  judgment  of  foreclosure  and  sale  was  rendered,  and, 
upon  a  deficiency  being  reported,  a  judgment  therefor  was 
entered  against  both  defendants.  Upon  appeal  by  the  wife,, 
this  court  said : 

^'Still,  at  best,  we  all  think  that  a  party  ought  not  to  have 
a  personal  action  upon  a  contract  made  by  a  married  woman 
during  her  coverture,  without  showing  in  the  complaint  that 
the  contract  related  to  her  own  separate  property,  and  was 
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one  upon  wlxich  she  might  become  liable  to  a  personal  judg- 
ment. This  not  being  done  in  this  case,  it  was  erroneous  to 
take  a  personal  judgment  against  Mrs.  Weil  for  any  de- 
ficiency." 

Qaynor  v.  Blewett,  86  Wis.  399,  57  K  W.  44,  was  a  simi- 
lar case,  and  this  court  hdd  that  there  should  be  no  judg- 
ment against  the  wife  for  a  deficiency  unless  there  was  a 
showing  that  she  signed  the  note  on  account  of  her  separate 
property,  and  with  intent  to  charge  the  same.  See,  also, 
FranJce  v.  Neisler,  97  Wis.  364,  72  K  W.  887,  to  the  same 
effect.  The  case  of  Com  Exchange  Ins.  Co.  v.  Bahcoch,  42 
X.  Y.  613,  much  relied  on  by  plaintiff's  counsel,  does  not  sus- 
tain their  position.  In  that  case  the  defendant,  a  married 
woman,  indorsed  her  husband's  note  as  follows : 

"For  value  received,  I  hereby  charge  my  individual  prop- 
erty with  the  payment  of  this  note. 

"Armina  Babcock." 

The  complaint  set  out  and  the  evidence  showed  that  she 
had  a  separate  estate,  and  intended  to  charge  it  A  judgment 
against  her  was  sustained.  In  Maxon  v.  Scott,  65  N.  Y.  247, 
the  wife's  contract  was  not  as  surety  for  her  husband.  It  was 
one  made  with  reference  to  her  separate  estate,  which  she 
possessed,  and  was  held  enforceable  against  her.  In  Third 
Nat.  Bank  v.  Blake,  73  N.  Y.  260,  the  wife  indorsed  her  hus- 
band's note  by  a  writing  very  similar  to  the  one  in  the  case  at 
bar.  Afterwards  she  signed  a  written  contract,  based  upon 
a  good  consideration,  reciting  what  she  had  done,  consenting 
to  an  extension  of  time  on  the  note,  and  waiving  all  defenses. 
This  latter  contract  was  held  binding  upon  her,  and  the  suit 
at  law  was  maintained.  In  Woolsey  v.  Brown,  74  X.  Y.  82, 
the  wife  gave  an  undertaking,  and  in  it  charged  her  separate 
property,  describing  it.  In  such  case  it  was  held  that  plaint- 
iff need  not  resort  to  equity  to  enforce  it.  It  is  quite  evident 
that  these  cases  afford  little  or  no  justification  for  the  ruling 
of  the  court  below.    In  each  case  it  appeared,  either  by  the 
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xjomplaint  or  evid^ice,  that  the  wife  was  possessed  of  a  sepa- 
rate estate^  and  made  a  valid  and  enforceable  contract  with 
reference  to  it  In  the  present  case  it  is  not  shown  that  the 
wife  possessed  a  separate  estate. 

Neither  can  any  question  of  estoppel  fairly  arise  against 
the  wife.  The  plaintiff  testified  that  he  dealt  entirely  with 
the  husband.    He  then  spoke  as  follows : 

"I  borrowed  Mr.  Bruss  some  money,  and  he  says:  'AH* 
right.  I  will  make  out  a  note  to  it'  A  short  time  afterwards 
I  didn't  get  it^  and  he  borrowed  of  me  $1,000  more.  I  said : 
^It  is  time  now.  Make  out  the  note,  and  give  it  to  me  in  my 
hand  now,  and  sign  it  from  your  wife,  too.'  I  paid  him  the 
money  before  he  gave  me  the  note.'' 

Plaintiff,  having  made  his  loan  and  paid  over  the  money 
without  any  negotiation  or  communication  with  the  wife,  is 
in  no  position  to  invoke  an  Estoppel  against  her. 

By  the  Court. — Judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


Citizens  Loan  &  Trust  Company,  Administrator,  Appel- 
lant^ vs.  WiTTE  and  wife,  imp.,  Respondents. 

November  IS— November  28,  1902, 

Husband  and  wife:  Deeds:  Mortgages:  Joint  estates:  Estates  by  en- 
tireties: Statutes:  Married  women:  Separate  estate:  Assump- 
tion of  mortgage  as  part  of  purchase  price  by  m/irried  wom^an. 

1.  Under  sec.  1,  eh..  95,  R.  8.  1858,  as  amended  by  sec.  2340,  R.  S. 
1878  (providing  that  the  real  estate  of  every  description,  In- 
cluding all  held  In  Joint  tenancy  with  her  husband,  and  the 
rents,  Issues  and  profits  thereof,  of  any  female  now  married 
shall  be  her  sole  and  separate  property  as  If  she  were  unmar-^ 
rled),  and  sec.  8,  ch.  95,  R.  S.  1858,  as  amended  by  sec.  2342, 
R.  S.  1878  (providing  that  any  married  female  may  receive  by 
Inheritance,  or  by  gift,  grant,  devise  or  bequest  from  any  person 
other  than  her  husband,  and  hold,  to  her  sole  and  separate  use. 
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and  conyey  and  devise  real  and  personal  property,  and  any  In- 
terest or  estate  therein  of  any  description,  including  all  lield  in 
joint  tenancy  with  her  husband,  and  the  rents.  Issues  and 
profits  in  the  same  manner,  and  with  like  effect  as  if  she  were* 
unmarried,  and  the  same  shall  not  be  subject  to  the  disposal  of 
her  husband,  nor  liable  for  his  debts),  covers  cases  of  estates 
held  as  tenants  by  the  entirety  by  husband  and  wife. 

2.  A  deed  conveying  lands  to  husband  and  wife  excepted  from  tho 

covenants  of  warranty  a  mortgage  which  the  grantees  assumed 
and  agreed  to  pay  as  part  of  the  purchase  price.  Held,  that  the 
agreement  of  the  husband  and  wife  to  assume  and  pay  the  mort- 
gage was  binding  upon  each  of  them,  and  that  the  wife,  as  well 
as  the  husband,  was  personally  liable  for  any  deficiency  that 
might  arise  upon  a  sale  of  the  premises  on  foreclosure. 

3.  A  married  woman  may  acquire  land  by  purchase  from  a  stranger 

entirely  on  credit  and  bind  herself  for  the  payment  of  the  pur- 
chase price  and,  as  part  thereof,  assume  and  agree  to  pay  an 
existing  mortgage  thereon. 


Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwio,  Judge.    Reversed. 

This  is  an  action  to  foreclose  several  notes,  and  a  mortgage 
to  secure  the  same,  executed  by  the  defendants  John  Schoer- 
ner  and  wife,  May  8,  1890,  to  Paul  Jenisch,  for  $2,000,  with 
interest  at  six  per  cent,  due  November  8, 1895.  It  is  found  by 
the  trial  court,  and  is  undisputed,  that  Jenisch  transferred  the 
notes  and  mortgage  to  one  Daniel  Goldstein,  August  5,  1896, 
and  that  Goldstein  died,  and  the  plaintiff  was  appointed  ad- 
ministrator of  his  estate  before  the  commencement  of  this 
action,  and  as  such  brings  this  suit ;  that  after  the  execution 
of  the  notes  and  mortgage  Mrs.  Maggie  Dedi,  having  ac- 
quired title  to  the  premises  from  and  under  the  mortgagors, 
conveyed  the  same  to  the  defendants  Otto  Wittc  and  Kath- 
arine Witte,  his  wife,  January  16, 1894,  by  deed  of  that  date, 
reciting  a  consideration  of  $2,500,  in  which  Maggie  Dedi 
covenanted  and  agreed  that  at  the  time  of  the  ensealing  and 
delivery  of  such  deed  she  was  well  seised  of  the  premises  de- 
scribed, as  of  a  good,  sure,  perfect,  absolute,  and  indefeasible 
estate  of  inheritance  in  the  law  in  fee  simple,  and  that  the 


62  SUPREME  COURT  OF  WISCONSIN.       [Nov. 

Citizens*  L.  &  T.  Ca  t.  Witte,  116  Wis.  6a 

same  were  free  and  clear  from  all  incumbrances  whatever, 
except  said  mortgage  of  $2,000,  which  the  said  grantee,  Otto 
and  Katharine  Witte,  thereby  "assumed  ...  as  part  of 
the  purchase  money,"  which  they  thereby  agreed  to  pay,  to- 
gether with  the  taxes  of  1893.  In  addition  to  the  facts 
stated,  the  court  also  found  that  there  was  due  to  the  plaintiff 
upon  the  notes  and  mortgage  $2,740.34,  together  with  other 
facts  usual  in  such  judgment  of  foreclosure  and  sale. 

"As  conclusions  of  law,  the  court  found  that  the  plaintiff 
was  entitled  to  judgment  foreclosing  the  mortgage  for  the 
amount  found  due,  but  .  .  .  that  the  plaintiff  was  not  en- 
titled to  a  personal  judgment  against  the  defendants  Otto 
Witte  and  Katharine  Witte,  or  either  of  them,  for  such  de- 
ficiency, or  any  part  thereof,  that  might  arise  on  a  sale  of 
the  premises." 

Judgment  was  thereupon  entered  in  accordance  with  such 
findings  of  fact  and  conclusions  of  law.  From  that  part  of 
the  judgment  adjudging  that  the  defendants  Otto  and  Kath- 
arine Witte  were  not  personally  liable,  either  jointly  or  sev- 
erally, for  the  whole  or  any  portion  of  the  amount  of  any  de- 
ficiency arising  upon  the  sale  of  the  mortgaged  premises  pur- 
suant to  said  judgment,  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Nath.  Pereles  & 
Sons,  and  oral  argument  by  C,  F.  Hunter, 

For  the  respondents  there  was  a  brief  by  Fiehing  &  KiUi- 
lea,  and  oral  argument  by  0.  J.  Fiehing, 

Cassoday,  C.  J.  The  defendants  Otto  and  Katharine 
Witte  purchased  the  mortgaged  premises,  and  in  the  deed  to 
them  covenanted  and  agreed  to  assume  and  pay  the  mortgage 
as  a  part  of  the  purchase  price.  They  now  claim,  and  the 
trial  court  apparently  held,  that  their  agreement  was  a  nullity 
by  reason  of  the  fact  that  they  were  husband  and  wife  and 
sued  as  such,  and  that  the  husband  must  be  held  jointly  with 
his  wife  or  not  at  all.  They  further  contend  that  she  was  not 
liable  because  it  was  not  alleged  nor  proved  that  at  tlie  time 
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of  receiving  the  deed  she  had  any  separate  estate  or  property 
of  any  kind,  nor  that  she  was  in  business  for  herself,  or  con- 
templated going  into  such  business.  In  support  of  such  prop- 
osition, counsel  cite  the  statutes  and  rely  upon  several  decis- 
ions of  this  court.  Gallagher  v.  Mjelde,  98  Wis.  509,  74 
X.  W.  340,  and  cases  there  cited.  Attention  is  also  called  to 
our  statutes,  which  declare,  in  effect,  that  "the  nature  and 
properties''  of  "estates  in  severalty,  in  joint  tenancy,  and  in 
common"  continued  to  be  the  same  as  was  established  by  law, 
except  so  far  as  modified  by  statutes;  and  that  "all  grants 
and  devises  of  lands  made  to  two  or  more  persons"  should 
^T)e  construed  to  create  estates  in  common,  and  not  in  joint 
tenancy,  unless  expressly  declared  to  be  in  joint  tenancy," 
but  that  such  provision  of  the  statute  should  "not  apply  to 
mortgages,  nor  to  devises,  or  grants  made  in  trust,  or  made  to 
executors,  or  to  husband  and  wife,"  Sees.  2067-2069,  Stats. 
1898.  Under  these  statutes,  it  is  claimed  that  the  estate  cre- 
ated by  the  deed  in  question  is  the  same  as  it  would  have  been 
at  common  law ;  that  is  to  say,  the  husband  and  wife  did  not 
take  the  title  properly  as  joint  tenants,  nor  tenants  in  com- 
mon, but  both  were  seised  of  the  entirety,  and  the  survivor 
will  be  entitled  to  the  whole  estate.  2  Blacks  tone,  Comm. 
182;  4  Kent,  Comm.  362.  Such  rule  of  the  common  law  has 
repeatedly  been  recognized  by  this  court  Ketchxim  v,  WaJs- 
worth,  5  Wis.  95,  103,  104;  Bennett  v.  Child,  19  Wis.  362, 
366 ;  Brown  v.  Baraboo,  90  Wis.  151,  155,  62  iS^.  W.  921 ; 
Farr  v.  Trustees,  83  Wis.  446,  453,  454,  53  K  W.  738 ; 
Feidler  v.  Howard,  99  Wis.  388,  393,  394,  75  K  W.  163. 
The  important  question  presented  is  whether  the  rule  has 
been  modified  by  the  statute  enlarging  the  rights  of  married 
women  and,  if  so,  when  ?  Prior  to  the  Revised  Statutes  of 
1878,  those  statutes  related  only  to  the  sole  and  separate 
property  of  a  married  woman,  ^nd  so  in  accordance  with 
the  common-law  rule,  which  considered  the  husband  and  wife 
as  one  person  in  law,  it  was  held  that  the  husband  had  the  en- 
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tire  control  during  his  life  of  lands  so  conveyed  to  him  and 
his  wife,  and  might  convey  and  mortgage  them  for  that 
period,  but  that  he  could  not  alienate  them  so  as  to  give  title- 
after  his  death,  if  the  wife  survived  him.  Bermett  v.  Child,, 
supra;  Bertles  v.  Nunan,  92  N.  T.  152,  44  Am.  Rep.  361.. 
To  obviate  the  effect  of  that  decision,  sees.  1,  3,  ch.  95,  R.  S. 
1858,  were  amended  by  sees.  2340  and  2342,  R  S.  1878,  as 
appears  by  the  revisers'  notes  to  those  sections.  To  effect  that 
object^  sec.  1,  ch.  95,  R.  S.  1858,  was  amended  by  inserting* 
immediately  after  the  word  "estate"  the  following  words,  "of 
every  description,  including  all  held  in  joint  tenancy  with 
her  husband,"  so  that  the  same  reads,  with  those  words  in- 
serted in  italics,  as  follows : 

"The  real  estate  of  every  description,  including  all  held  in 
joint  tenancy  with  her  husband,  and  the  rents,  issues  and- 
profits  thereof,  of  any  female  now  married,  shall  not  be  sub- 
ject to  the  disposal  of  her  husband,  but  shall  be  her  sole  and 
separate  property  as  if  she  were  immarried."  Sec.  2340, 
R.  S.  1878. 

And  to  further  effect  tl^at  object,  sec.  3,  ch.  95,  R.  S.  1858,. 
was  amended  by  inserting  immediately  after  the  words  "es- 
tate therein"  the  following  words,  "of  any  description,  in- 
eluding  aU  held  in  joint  tenancy  with  her  husband,"  so  that 
the  same  reads,  with  those  words  inserted  in  italics,  as  fol- 
lows: 

"Any  married  female  may  receive  by  inheritance,  or  by 
gift,  grant,  devise  or  bequest  from  any  person  other  than  her 
husband,  and  hold,  to  her  sole  and  separate  use,  and  convey 
and  devise  real  and  personal  property,  and  any  interest  or 
estate  therein  of  any  description,  including  all  held  in  joint 
tenancy  with  her  husband,  and  the  rents,  issues  and  profits^ 
in  the  same  manner,  and  with  like  effect  as  if  she  were  un- 
married, and  the  same  shall  not  be  subject  to  the  disposal  of 
her  husband,  nor  be  liable  for  his  debts."  Sec.  2342,  R.  S. 
1878. 

Thus,  it  appears  that  both  sections  as  so  amended,  as  well 
as  the  revisers  in  their  notes,  treat  the  estate  created  by  deedi 
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running  to  hnsband  and  wife,  as  in  the  case  at  bar,  as  an  es- 
tate *Tield  in  joint  tenancy,"  instead  of  being  held  as  tenants 
of  the  entirety,  as  at  common  law.  Technically,  the  language 
is  incorrect  And  yet  the  common-law  rule,  as  mentioned  in 
the  authorities  cited,  is  that  the  husband  and  wife,  as  such 
grantees,  are  not  ^'properly  joint  tenants," — ^not  ''strictly 
joint  tenants."  Undoubtedly,  at  common  law  the  same  words 
of  conveyance  which  would  make  two  other  persons  joint  ten- 
ants would  make  the  husband  and  wife  tenants  of  the  en- 
tirety. 2  Kent,  Comm.  (14th  ed.)  132;  Ketclium  v.  TFoI*- 
worth,  5  Wis.  103.    As  stated  by  Blackstone : 

"The  properties  of  a  joint  estate  are  derived  from  its  unity, 
which  is  fourfold, — ^the  unity  of  interest,  the  unity  of  title, 
the  unity  of  time,  and  the  unity  of  possession;  or,  in  other 
words,  joint  tenants  have  one  and  the  same  interest,  accruing 
by  one  and  the  same  conveyance,  commencing  at  one  and  the 
same  time,  and  held  by  one  and  the  same  undivided  posses- 
sion."   2  Blackstone,  Comm.  180. 

At  common  law,  a  deed  to  husband^  and  wife  answered  all 
of  these  requirements,  except  the  fact  that  they  being  con- 
sidered one  person  in  law,  and  the  husband  being  that  person, 
enlarged  his  rights  during  coverture  correspondingly,  but  the 
dominant  characteristic  of  survivorship  was  the  same.  In 
view  of  what  has  been  said,  it  may  be  that  the  learned  re- 
visors  were  justified  in  broadly  using  the  words  "held  in  joint 
tenancy,"  as  they  did  in  the  sections  of  the  statute  quoted. 
Manifestly,  the  revisers  intended  by  the  amendments  to  cover 
cases  of  tenants  of  the  entirety  held  by  husband  and  wife, 
especially  as  in  one  section  the  words  "held  in  joint  tenancy"" 
follow  the  words,  "the  real  estate  of  every  description,"  and 
in  the  other  section  follow  the  words,  "any  interest  or  estate 
therein  of  any  description,"  and  in  both  sections  they  are 
followed  by  the  words,  "and  the  rents,  issues  and  profits 
thereof,"  or  their  equivalent  Unless  that  is  so,  the  new  pro- 
vision inserted  in  the  sections  is  without  significance.  We 
Vol.116— 6 
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must  hold  that  the  agreement  of  Otto  and  Katharine  Witte 
to  assume  and  pay  the  mortgage  is  binding  upon  them,  and 
that  they  are  Kable  for  any  deficiency  that  may  arise  upon 
the  foreclosure  sale  of  the  premises.  This  is  in  harmony 
with  the  rule  that  a  married  woman  without  any  separate  es- 
tate may  acquire  land  by  purchase  from  a  stranger  entirely 
on  credit,  and  bind  herself  for  the  payment  of  the  purchase 
price.  Dayton  v.  Walsh,  47  Wis.  113,  2  N.  W.  65 ;  Gal- 
lagher V.  Mjelde,  98  Wis.  513,  74  N.  W.  340,  and  cases  there 
cited. 

By  the  Court. — That  part  of  the  judgment  of  the  superior 
court  of  Milwaukee  coimty  appealed  from  is  reversed,  and 
the  cause  is  remanded  with  direction  to  complete  the  entry 
of  judgment  in  accordance  with  this  opinion,  and  for  further 
proceedings  according  to  law. 


QiBSE,  Administratrix,  Appellant,  vs.  Milwaukee  Elec- 
tric Railway  &  Light  Company,  Respondent. 

November  IS — Novemher  28,  1902, 

Appeal  and  error:  Supreme  court:  Practice:  New  trial:  Discretionary 
orders:  Presumptions:  Special  verdict:  Street  railways:  Per- 
sonal injuries:  Negligence:  Contributory  negligence, 

1.  Where  It  appears  from  the  form  of  the  order  granting  a  new  trial 

that  alleged  errors  were  not  passed  upon  by  the  trial  court,  the 
supreme  court  will  not  pass  upon  them  on  appeal. 

2.  Where  the  court  has  granted  a  new  trial  on  terms,  and  noticing 

appears  in  the  record  to  the  contrary,  the  fact  that  no  ground 
is  stated  by  the  trial  court  for  its  ruling  raises  a  presumption 
that  it  was  granted  in  the  exercise  of  the  court's  discretion  be- 
cause dissatisfied  with  the  verdict 

3.  In  an  action  against  a  street  railway  for  negligently  killing 

plaintift's  intestate  the  evidence  was  such  as  would  justify  a 
finding  of  contributory  negligence,  and  on  that  subject  the  spe- 
cial verdict  contained  inconsistent  answers.  Eeld,  that  there 
was  no  abuse  of  discretion  in  granting  a  new  trial  because  of 
the  unsatisfactory  character  of  the  verdict 
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Appeal,  from  an  order  of  the  superior  court  of  Milwaukee 
county :  J.  C.  Ludwio,  Judge-  Afftrmed. 

This  is  an  action  to  recover  damages  for  the  alleged  negli- 
gent killing  of  Ferdinand  Giese  on  the  11th  day  of  October, 
1900,  and  is  brought  for  the  benefit  of  the  appellant,  his 
widow,  and  administratrix  of  his  estate.  The  evidence 
showed  that  Giese  at  the  time  of  the  accident  was  forty-six 
years  of  age,  a  man  of  good  health,  whose  business  was  that 
of  teamster  for  a  coal  company ;  that  the  defendant  operated 
a  double-track  electric  street  railway  upon  East  Water  street, 
in  the  city  of  Milwaukee;  that  said  street  ran  in  a  general 
north  and  south  direction,  and  was  crossed  by  Huron  street 
at  right  angles ;  that  deceased  on  the  afternoon  of  October  9, 
1900,  was  driving  a  team  of  horses  attached  to  a  coal  wagon 
containing  a  load,  of  about  four  and  one  half  tons,  eastward 
on  Huron  street,  and  approaching  East  Water  street;  that, 
at  the  junction  of  the  two  streets,  Huron  street  descends  to- 
wards the  center  of  East  Water  street  at  the  rate  of  four  feet 
per  hundred ;  that  high  business  buildings  occupied  the  cor- 
ners of  the  intersection  of  the  two  streets ;  that,  as  Giese  came 
out  into  East  Water  street  with  his  team,  an  electric  car  be- 
longing to  defendant  approached  very  rapidly  from  the  south 
on  the  easterly  track ;  that  Giese  apparently  attempted  to  stop 
his  team,  and  then  to  turn  towards  the  north,  but  that  ho 
seemed  imable  to  escape  collision,  and  the  car  struck  the  south 
front  wheel  of  the  wagon,  knocking  the  horses  down,  and 
pushing  both  horses  and  wagon  nearly  or  quite  thirty  feet 
north,  and  inflicting  injuries  on  Giese  from  which  he  died 
within  forty-eight  hours.  A  special  verdict  was  returned  by 
the  jury  as  follows : 

"1.  Did  plaintiff's  intestate,  Ferdinand  Giese,  on  the  after- 
noon of  October  9,  1900,  at  the  intersection  of  Huron  and 
East  Water  streets,  in  the  city  of  Milwaukee,  Milwaukee 
county,  Wisconsin,  receive  injuries  in  a  collision  between  a 
eoal  wagon,  drawn  by  a  team  of  horses,  which  deceased  was 
driving,  and  an  electric  street  car  belonging  to  and  operated 
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by  defendant,  then  and  there  running  in  a  northerly  direc- 
tion upon  said  East  Water  street,  from  which  injuries  said 
Giese  died  October  11,  1900  ?  Answer  by  court.  Yes.  2.  At 
the  time  and  while  approaching  the  place  of  accident,  was  de- 
fendant's car  moving  at  an  unreasonably  dangerous  rate  of 
speed  ?  A.  Yes.  3.  If  you  answer  the  preceding  question 
*Ycs,'  was  such  unreasonably  dangerous  rate  of  speed  tlie 
proximate  cause  of  the  injury  received  by  the  deceased,  which 
resulted  in  his  death?  A.  Yes.  4.  Could  the  deceased,  in 
the  exercise  of  ordinary  care,  situated  as  he  was  at  the  time 
he  drove  into  East  Water  street,  have  seen  the  approaching 
car  in  time,  with  the  exercise  of  ordinary  care,  to  have 
avoided  the  accident?  A.  No.  5.  Would  a  person  of  ordi- 
nary care,  situated  as  Ferdinand  Giese  was,  have  foreseen,  as 
a  natural  and  probable  result  of  driving  into  East  Water 
street,  at  the  time  and  place  and  in  the  manner  in  which  said 
Giese  drove,  that  a  collision  between  the  wagon  and  the  car 
would  result?  A.  No.  6.  Was  Ferdinand  Giese  guilty  of 
a  want  of  ordinary  care  which  proximately  contributed  to  the 
accident  ?  A.  Yes.  7.  If  the  court  should  be  of  the  opinion 
that  plaintiff  is  entitled  to  recover,  at  what  sum  do  you  assess 
her  damages?    A.  $2,800." 

The  plaintiff  moved  for  judgment  on  the  verdict  as  it  was 
rendered,  or,  if  that  motion  be  denied,  that  the  verdict  be 
amended  by  substituting  "No"  for  "Yes"  in  answer  to  the 
sixth  question,  and  for  judgment  upon  the  verdict  as  so 
amended.  The  defendant  also  moved  for  judgment  on  tiie 
verdict,  or,  if  that  motion  be  denied,  then  for  an  order  change 
ing  the  answer  to  the  fourth  question  from  "No"  to  'TTes," 
and  for  judgment  on  the  verdict  as  amended,  or,  if  both  of 
said  motions  be  denied,  then  for  an  order  setting  aside  the 
verdict  and  for  a  new  trial  on  eight  grounds,  viz. :  Because 
the  court  erred  (1)  in  refusing  to  nonsuit  the  plaintiff; 
(2)  in  refusing  to  direct  a  verdict  for  defendant;  (3)  in  ad- 
mitting evidence;  (4)  in  excluding  evidence;  (5)  in  its 
charge;  (6)  in  refusing  instructions  requested  by  defendant; 
and  (7)  in  refusing  to  submit  questions  requested  by  defend- 
ant; and  (8)  because  the  answers  to  the  fourth  and  sixth. 
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questions  of  the  verdict  are  inconsistent.  The  motions  were 
argued  together,  and  were  all  overruled,  except  the  motion 
for  a  new  trial,  which  was  granted,  without  any  cause  being 
assigned,  upon  payment  by  defendant  of  the  costs  of  the  first 
trial.    From  this  order  the  plaintiff  appeals. 

Joseph  B.  Doe,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Spooner  &  Rose- 
crantz,  and  oral  argument  by  C7.  P.  Spooner. 

WiNSLo'w,  J.  It  is  argued  by  appellant^s  counsel  that  there 
was  no  evidence  to  support  the  finding  of  contributory  negli- 
gence, and  that  it  was  the  duty  of  the  court  to  change  the  an- 
swer of  the  sixth  question  from  ^TTes"  to  "Ifo,"  and  enter 
judgment  for  plaintiff.  On  the  other  hand,  the  respondent 
attempts  to  justify  the  order  for  a  new  trial  on  the  ground 
that  nimierous  errors  were  committed  by  the  court  in  its  rul- 
ings during  the  trial.  It  appears,  however,  by  the  form  of 
the  order  granting  a  new  trial,  that  these  supposed  errors 
were  not  passed  upon  by  the  court  below  in  granting  a  new 
trial,  and  hence  they  will  not  be  passed  upon  by  this  court 
upon  appeal 

It  IS  well  settled  that  a  court  cannot  be  compelled  to  state 
the  ground  of  its  ruling  in  ordering  a  new  trial,  and  that  the 
fact  that  no  ground  is  stated  raises  a  presumption  (nothing 
appearing  in  the  record  to  the  contrary)  that  the  new  trial  is 
granted  in  the  exercise  of  the  court's  discretion,  because  it 
disapproves  of  the  verdict,  either  as  against  the  weight  of  evi- 
dence, or  perhaps  as  fatally  inconsistent  with  itself,  if  it  be 
special.  It  is  also  well  settled  that  in  such  case  terms  should 
be  imposed,  whereas,  if  the  new  trial  be  granted  because  the 
verdict  be  perverse  or  entirely  unsupported  by  the  evidence, 
or  because  of  errors  of  the  court,  costs  should  not  be  imposed. 
Schraer  v.  Stefan,  80  Wis.  653,  50  N.  W.  778 ;  GatTiy  v. 
Kaiz,  86  Wis.  321,  56  N.  W.  912 ;  Mills  v.  Conley,  110  Wis. 
525,  86  N.  W.  203.    So  in  ^e  present  case  the  form  of  the 
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order  raises  the  presumption  that  the  new  trial  was  granted 
in  the  discretion  of  the  court  because  it  was  dissatisfied  with 
the  verdict.  This  presumption  is  not  overcome  by  anything 
appearing  in  the  record,  and,  on  the  other  hand,  it  is  strength- 
ened by  the  fact  that  costs  were  imposed  upon  the  defendant 
as  a  condition  of  the  new  trial,  which  would  have  been  error  if 
the  order  were  founded  on  errors  of  the  court.  Hence  it  must 
be  treated  simply  as  an  order  made  in  the  exercise  of  the  dis- 
cretion of  the  court,  because  the  court  was  dissatisfied  with  the 
verdict,  which  can  only  be  reversed  in  case  abuse  of  discretion 
is  shown.  Looking  at  the  evidence  presented  in  the  bill  of  ex- 
ceptions and  at  the  verdict,  we  certainly  cannot  say  that  any 
abuse  of  discretion  appears.  On  its  face,  the  verdict  is  abso- 
lutely inconsistent,  in  that  the  answers  to  the  fourth  and  fifth 
questions  negative  contributory  negligence  on  the  part  of  the 
deceased,  while  the  answer  to  the  sixth  question  directly  finds 
him  guilty  of  contributory  negligence.  Nor  can  we  say,  as 
argued  by  the  appellant,  that  there  is  no  evidence  upon  which 
an  aflSrmative  answer  to  the  sixth  question  can  be  based.  We 
do  not  say  that  the  evidence  proved  him  guilty  of  contributory 
negligence  as  matter  of  law,  but  simply  that  there  was  evi- 
dence for  the  jury  on  both  sides  of  the  question.  For  in- 
stance, one  witness  for  the  defendant,  named  Leisenfeldt, 
who  was  a  passenger  on  the  car,  testified  that  he  saw  the  team 
as  it  approached  the  crossing  on  the  west  side  of  East  Water 
street ;  that  the  driver  was  facing  northeast,  and  making  no 
effort  to  stop  his  wagon ;  that  he  watched  the  team  continu- 
ously ;  that  he  did  not  see  the  driver  turn  his  face  toward  the 
car  till  his  horses  got  on  the  west  rails  of  the  street  car  track ; 
and  that  he  made  no  effort  to  stop  his  horses  before  that  time. 
There  is  other  evidence  of  similar  nature,  though  not  so  posi- 
tive. It  is  true,  there  is  evidence  tending  to  show  that  the  de- 
ceased looked  to  the  south,  and  attempted  to  stop  his  team 
earlier  than  the  witness  Leisenfeldt  testifies,  and  that  the 
horses  seemed  to  be  unable  to  hold  back  the  loaded  wagon  on 
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accoimt  of  the  grade ;  but^  taken  all  together,  the  evidence  is 
not  such  that  it  could  be  said  that  it  was  all  one  way,  or  that 
there  was  no  evidence  to  justify  the  answer  to  the  sixth  ques- 
tion, or  that  the  trial  court  abused  its  discretion  in  granting  a 
new  trial  because  of  the  unsatisfactory  character  of  the  ver- 
dict 

By  the  Court. — Order  aflBrmed, 


TiTB  State  bx  bbl,  Holz,  Appellant^  vs.  Wolski  and  an- 
other, Bespondents. 

November  IS— November  28,  1902. 

Mandamus:  Practice:  Appeal  and  error:  Record:  Surplus  documenU: 

Presumptions. 

1,  After  a  relation  has  been  filed  and  an  alternative  writ  of  manda- 

mus issued,  all  matters  going  to  the  merits,  whether  by  way  of 
denial  of  facts  asserted  in  the  relation,  or  of  other  defensive 
matters,  should  be  tried  on  due  and  proper  pleadings,  consist- 
ing of  a  return  and  an  answer  or  demurrer  thereto,  and  not  on 
affidavits. 

2.  On  appeal  from  m^indamus  proceedings,  the  record,  unaccompa- 

nied by  any  bill  of  exceptions,  and  consisting  merely  of  the  re- 
lation, alternative  writ,  order  denying  the  application  on  the 
merits,  and  Judgment  thereon,  was  transmitted  to  the  supreme 
court;  neither  the  order  denying  the  application  which  recited 
the  filing  of  affidavits  in  opposition  to  the  application,  nor  the 
certificate  of  the  clerk  to  the  record  on  appeal,  declared  that 
such  return  contained  all  the  papers  filed,  or  that  certain  affi- 
davits attached  to  the  record  were  the  ones  used  on  the  motion 
for  such  order.  The  clerk  certified  that  the  papers  annexed 
were  the  original  papers  constituting  the  Judgment  roll,  notice 
of  a|)peal,  and  undertaking.  Held,  it  would  be  presumed  that 
circumstances  existed  sufficient  to  warrant  the  trial  court's 
making  the  order  dismissing  the  application. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbekcb  W.  Halset,  Circuit  Judge.  Af- 
firmed. 
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The  relator,  having  presented  his  verified  petition  for  mavr 
damtis  requiring  the  defendant  Wdskij  a  justice  of  the  peace, 
to  make  certain  corrections  in  his  docket,  and  the  alternative 
writ  having  issued,  bearing  teste  May  1,  1901,  the  circuit 
court  on  November  12,  1901,  entered  an  order  reciting  that 
the  application  of  the  plaintiff  for  a  writ  having  come  on  to 
be  heard,  and  the  respondents  having  filed  affidavits  in  oppo- 
sition to  said  application,  and  having  moved  to  dismiss  said 
application^  it  is  ordered  that  the  application  of  the  relator 
for  a  writ  of  mandamus  be  denied,  and  that  judgment  be  en- 
tered in  favor  of  the  respondents  and  against  the  relator,  dis- 
missing said  application  upon  the  merits,  and  for  costs.  To 
that  order  exception  vs^as  taken,  whereupon  judgment  was 
entered  that  "the  application  for  a  writ  of  m/mdamus  be,  and 
the  same  hereby  is,  denied" ;  also  that  respondents  recover  a 
specified  sum  for  costs.  From  that  judgment  the  appeal  is 
taken.  The  record  contains  no  bill  of  exceptions,  but  a  large 
number  of  affidavits,  in  some  measure  denying  the  allegations 
of  the  relation,  and  also  asserting  that  prior  thereto  there  had 
been  issued  a  writ  of  certiorari,  in  response  to  which  the  jus- 
tice had  sent  his  record  to  the  circuit  court.  The  order  above 
referred  to  makes  no  specification  of  the  affidavits  upon  which 
it  was  based,  and  the  certificate  of  the  clerk  to  the  record  on 
appeal  does  not  declare  that  such  return  contains  either  all 
the  papers  filed,  or  that  the  affidavits  so  filed  are  the  ones  used 
upon  the  motion  for  said  order  of  dismissal,  nor  all  of  them ; 
merely  that  the  papers  annexed  are  the  original  papers  which 
constitute  the  judgment  roll,  notice  of  appeal,  and  under- 
taking. 

Irving  T.  Ford,  for  the  appellant 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Doerfler,  McElroy  &  Eschweiler. 

Dodge,  J.  The  record  before  us  seems  to  present  an  ex- 
tremely anomalous  proceeding,  involving  the  utmost  confu- 
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fiion  as  to  the  proper  practice  in  mandarmts.  The  relation  hav- 
ing heen  filed,  and  the  alternative  writ  issued,  all  matters 
going  to  the  merits,  whether  by  way  of  denial  of  the  facts  as- 
serted in  the  relation,  or  of  other  defensive  matter,  should 
have  been  tried  upon  due  and  proper  pleadings,  consisting  of 
a  return  and  an  answer  or  demurrer  thereto.  Apparently  the 
parties  sought  to  try  them  by  the  filing  of  affidavits  which 
mi^t  have  been  admissible  in  response  to  a  motion  for  the 
issuance  of  the  alternative  writ.  The  more  serious  difficulty, 
however,  is  whether  the  record  (for  only  the  record  is  before 
US  and  can  be  considered)  suffices  to  show  error  in  entering 
the  judgment  appealed  from.  That  record  consists  merely  of 
the  relation  and  alternative  writ,  the  order  for  judgment  dis- 
missing such  application,  and  judgment  entered  thereon.  All 
other  papers  transmitted  to  us  are  mere  surplusage,  and  of  no 
authenticity  or  use.  Error  must  be  made  to  affirmatively  ap- 
pear, and  all  presumptions  not  negatived  by  the  record  must 
be  indulged  in  favor  of  the  correctness  of  the  court's  action. 
Glover  v.  Wells  &  M.  0.  Co.  93  Wis.  13,  66  K  W.  799 ;  In  re 
Ogle's  Estate,  97  Wis.  56,  72  N.  W.  389.  It  is,  of  course, 
possible  that  some  facts  might  have  been  disclosed  to  the 
court  upon  affidavit  to  warrant  the  dismissal  of  the  applica- 
tion and  the  alternative  writ.  Facts  going  to  the  jurisdic- 
tion of  the  court  or  the  capacity  of  the  relator  might,  per- 
haps, have  been  thus  made  to  appear,  and  to  warrant  such  ac- 
tion without  putting  the  parties  to  the  further  steps  of  plead- 
ing- This  being  so,  and  there  being  neither  bill  of  exceptions 
nor  certificate  of  either  court  or  clerk  excluding  the  possi- 
bility of  such  showing,  we  must  assume  that  the  motion  to 
dismiss,  recited  in  the  order  mentioned  in  the  statement  of 
facts,  was  made  upon  and  was  supported  by  something  not 
bronght  before  us.  In  other  words,  since  circumstances  might 
exist  to  warrant  the  court  in  making  that  order,  and  since 
there  is  no  authoritative  showing  that  they  did  not  so  exist, 
we  must  presume  that  they  did,  and  that  the  court  properly 
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ordered  a  dismissal  of  the  application.     If  that  order  ^as 
rightly  made,  the  judgment  properly  foUows,  and  is  sup- 
ported thereby ;  hence  no  error  aflSrmatively  appears* 
By  the  Court — Judgment  affirmed. 


^1^  74|      The  Milwaukee  National  Bank  of  Wisconsin^  Appel- 

'^^^1  lant>  vs.  Gallun  and  wife,  Respondents, 

November  ZB—Deceniber  16, 1902, 

Appeal  and  error:  Findings:  Indeflnitenesa:  Construction:  Presump- 

turns. 

1.  A  finding  of  the  trial  court,  "that  plalnUfl  wholly  failed  to  sub- 

stantiate his  allegations  by  a  preponderance  of  evidence,"  stand- 
ing alone,  fails  to  declare  the  issuable  facts  upon  which  such 
conclusion  is  announced,  and  does  not  comply  with  sec.  286S^ 
Stats.  1898,  requiring  the  trial  Judge  in  his  decision  to  state  the 
facts  found  by  him. 

2.  Where  in  a  preamble  to  his  findings  the  trial  Judge  described 

plaintiff's  claim  as  to  two  issues  of  fact,  and  then  finds  "that 
plaintift  wholly  failed  to  substantiate  his  allegations  by  a  pre- 
ponderance of  evidence,"  such  finding  will  be  presumed  to  apply 
to  those  issues  and  to  negative  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

On  September  20,  1898,  and  for  some  years  theretofore, 
the  respondent  FredericJc  Gallun  was  a  hardware  merchant 
in  Milwaukee,  and  a  regular  depositing  and  borrowing  cus- 
tomer of  the  appellant,  although  his  borrowing  had  not  ex- 
ceeded $600  at  any  one  time.  On  that  day  he  applied  for  a 
loan  of  $800,  which  was  accorded  him,  his  note  at  four 
months  taken  therefor,  and  the  amount  carried  to  the  credit 
of  his  general  account,  which  already  contained  between 
$2,400  and  $2,500.    On  the  same  day  defendant  drew  and 
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had  certified  a  check  of  $3,180,  which  nearly,  but  not  quite^ 
exhausted  his  deposit  account,  and  paid  the  same  to  the 
Xorthwestem  Mutual  Life  Insurance  Company  in  satisfac- 
tion of  a  $3,000  mortgage  theretofore  existing  upon  his  home- 
stead in  the  city  of  Milwaukee.  The  plaintiff  claims  that 
the  loan  of  $800  was  made  expressly  for  the  purpose  of  being 
used  to  take  up  this  mortgage,  and  upon  a  promise  that  at 
any  time  when  requested  respondent  would  secure  the  same 
by  a  mortgage  on  the  same  premises.  Both  of  these  asser- 
tions are  denied  by  the  defendant  as  a  witness,  and  by  his 
son,  who  claims  to  have  been  present  at  the  transaction. 
Thereafter  the  $800  was  renewed  from  time  to  time,  and  on 
three  occasions  further  amounts  were  borrowed,  'which  in 
each  case  were  added  to  the  preceding  indebtedness,  and  a 
new  note  given  for  the  whole,  until  it  reached  the  sum  of 
$1,500  on  March  17,  1900,  when  a  note  for  that  amount  was 
given,  and  was  renewed  on  June  15,  1900.  At  the  maturity 
of  that  note — October  15th — respondent  asked  ten  days'  addi- 
tional delay,  and  about  the  20th  of  October,  1900,  filed  his 
petition  in  bankruptcy,  and  on  October  25th  was  adjudged 
bankrupt,  and  on  December  20,  1900,  discharged  from  his 
debts.  Thereafter  appellant^  not  having  proved  its  debt  in 
bankruptcy,  commenced  this  action,  alleging  the  loan  of  the 
original  $800  to  be  used  towards  paying  off  this  mortgage, 
and  of  other  sums  towards  paying  taxes  on  the  land,  and  an 
agreeipent  by  respondent  to  secure  same  by  mortgage;  and 
praying  that  the  release  of  the  insurance  company's  mortgage 
be  set  aside  and  vacated,  and  the  same  be  declared  a  valid  and 
subsisting  lien  in  plaintiff's  favor  for  the  said  sum  of  $1,500 
and  interest,  and  for  subrogation  of  the  plaintiff  for  said  sum 
of  $800  and  the  additional  loans,  and  that  the  mortgage  be 
foreclosed  for  said  sums;  also  praying  that  the  defendants, 
Frederick  Oallun  and  his  wife,  be  compelled  to  execute  a 
mortgage  on  said  premises  to  secure  said  indebtedness  of 
$1,500.     After  trial  the  court  made  findings  of  fact  to  tlie 
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effect  "that  the  plaintiff  wholly  failed  to  substantiate  his  alle- 
.gations  by  a  preponderance  of  evidence,"  and  thereupon  en- 
tered judgment  in  favor  of  defendants,  from  which  the  plaint- 
iff brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Miller,  Noyes  & 
MUleTj  and  oral  argument  by  il.  W.  Fair  child. 

M.  N.  L<mdo,  for  the  respondents. 

Dodge,  J.  Our  only  serious  doubt  in  this  case  has  been 
-as  to  the  effect  to  be  given  the  so-called  finding  of  facts  to  the 
effect  merely  "that  plaintiff  wholly  failed  to  substantiate  his 
allegations  by  a  preponderance  of  evidence."  This  is  in  no 
fair  sense  a  performance  by  the  trial  judge  of  his  duty  en- 
joined by  sec.  2863,  Stats.  1898,  that  he  shall,  in  his  decision, 
state  the  facts  found  by  him.  The  fault  is  not,  as  urged  by 
appellant,  that  the  finding  in  question  only  states  an  opinion 
or  conclusion,  for  that  is  the  true  function  of  the  trial  court, 
namely,  to  state,  not  the  evidentiary  facts,  but  his  conclusion 
therefrom  upon  the  ultimate  issuable  facts  tried  before  him. 
"This  finding,  however,  standing  alone,  fails  to  declare  the 
issuable  facts  upon  which  such  conclusion  is  announced.  It 
•cannot  be  taken  generally,  for  some  of  plaintiff's  allegations 
were  established  beyond  controversy, — such  as  that  the 
moneys  in  question  were  loaned,  and  that  such  moneys,  or 
part  of  them,  were  used  by  defendant  to  pay  off  his  mortgage 
to  the  insurance  company.  If,  then,  the  finding  is  not  to  be 
taken  as  true  according  to  its  words,  how  far  does  it  indicate 
action  of  the  judicial  mind  ?  Such  question  ought  never  to 
confront  either  a  defeated  litigant  or  the  appellate  court. 
Being  presented,  however,  we  must  try  to  answer  it,  so  far  as 
we  can  do  so  with  reasonable  certainty,  to  the  end  that  the 
judgment  be  not  reversed  unless  error  affirmatively  appear. 
It  must,  of  course,  be  assumed  that  the  trial  judge  intended 
to  declare  his  conclusion  upon  some,  at  least,  of  the  material 
issues  of  fact ;  and  we  find  that  in  a  sort  of  preamble  he  de- 


16]  AUGUST  TERM,  1902.  7T 

Bjorkquist  v.  Sohomberg,  116  Wi&  77. 

scribes  plaintiffs  claim  as  to  two  of  such  issues,  namely,  that 
the  $800  was  borrowed  for  use  in  paying  off  the  insurance- 
company's  mortgage,  and  that  defendant  promised  to  execute- 
a  mortgage  to  plaintiff  when  demanded.  With  some  hesita- 
tion we  conclude  that  the  finding  quoted  must  be  assumed  to- 
apply  to  these  contentions  of  plaintiff,  and  to  negative  them. 
See  l)uncan  v.  Duncan,  111  Wis.  75,  76,  86  N.  W.  562.  That 
conclusion  having  been  reached,  and  the  finding  being  ex- 
cepted to,  we  have  made  examination  of  the  evidence,  which- 
discloses  a  conflict  as  to  the  transaction  of  borrowing  these 
moneys ;  as  to  whether  they,  or  any  of  them,  were  loaned  for 
the  purpose  of  discharging  the  existing  mortgage;  and 
whether  there  was  any  agreement  to  secure  them  by  mort- 
gage. Whether  we  might  think  the  fair  preponderance  of  this 
evidence  supports  or  refutes  plaintiffs  claims,  we  cannot  say 
that  a  negative  finding  is  against  any  such  clear  and  over- 
whelming preponderance  as  to  justify  its  reversal  under  es- 
tablished rules.  HUl  v.  American  Surety  Co.  112  Wis.  627, 
631,  88  N.  W.  642.  Of  course,  in  the  absence  of  these  facts, 
there  can  be  no  right  either  to  subrogation  or  to  judgment  re- 
quiring defendants  to  execute  a  new  mortgage,  and  any  dis- 
cussion Or  decision  upon  the  law  applicable  under  other  cir- 
cumstances is  unnecessary. 

By  the  Court. — Judgment  affirmed. 


Bjobeqtjist,  Appellant^  vs.  Sohomberg,  imp.,  Respondent. 

Novernber  ftS— December  16,  1902. 

Appeal  and  error:  Questions  reviewed. 

Where  the  question  at  issue  is  solely  one  of  fact,  the  findings  of 
the  trial  court  thereon  will  not  be  reversed  unless  clearlr 
against  the  preponderance  of  the  evidence. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Osben  T.  Williams,  Judge.    Afftrmed. 

For  the  appellant  there  was  a  brief  by  Turner,  Pease  & 
Turner,  and  oral  argument  by  TF.  /.  Turner. 

J.  E.  WUdish,  for  the  respondent. 

WiNSLOW,  J.  This  is  an  action  in  equity,  brought  by  the 
plaintiff,  a  judgment  creditor  of  the  Union  Land  Company, 
an  insolvent  corporation,  against  the  respondent  Schomherg 
and  a  number  of  other  persons,  claiming  that  they  were  liable 
upon  subscriptions  to  the  capital  stock  of  said  corporation,  or 
as  successors  to  subscribers  of  said  capital  stock.  Judgment 
was  obtained  against  some  of  the  defendants,  but  as  to  the 
respondent  Schomherg  the  complaint  was  dismissed,  and  the 
plaintiff  appeals  from  that  part  of  the  judgment.  The  plaint- 
iff's claim  was  that  Schomherg,  some  time  after  the  organiza- 
tion of  the  corporation,  purchased  270  shares  of  its  stock, 
having  a  par  value  of  $10  each,  upon  which  there  was  due 
and  unpaid  at  least  the  sum  of  $740,  which  sum  has  never 
been  paid.  On  the  other  hand,  the  defendant  claimed  that 
he  at  no  time  purchased  or  owned  more  than  122  shares  of 
the  stock,  which  stock  was  fully  paid  and  nonassessable  when 
he  purchased,  and  that  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  he  surrendered  his  stock  to  the  corpora- 
tion, and  also  paid  $1,000  to  the  corporation,  and  received  in 
consideration  therefor  three  building  lots  owned  by  the  cor- 
poration. The  question  at  issue  was  purely  one  of  fact. 
There  was  testimony  on  both  sides  of  the  proposition.  It  can- 
not be  said  that  the  finding  of  the  trial  court  was  so  clearly 
against  the  preponderance  of  the  evidence  that  this  court 
would  be  justified  in  reversing  it.  No  useful  purpose  would 
be  subserved  by  rehearsing  the  evidence. 

By  the  Court. — Judgment  affirmed. 

^ABDEEN,  J.,  took  uo  part. 
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JuuEN,  Appellant,  vs.  Model  Buildino,  Loan  &  Invest- 
ment Association,  imp.,  Respondent. 

MoDEi.  Building,  Loan  &  Investment  Association,  Re- 
spondent, vs.  JuLiEN,  imp.,  Appellant. 

November  29— December  16,  1902. 

Building  and  Joan  associations:  Mortgages:  Election  to  declare 
tDhole  debt  due:  Bervice  of  notice:  Constitutional  lato:  Equal 
protection  of  the  laws:  Special  legislation:  Title  of  act:  Btai- 
utes:  Implied  repeal:  Public  policy. 

1.  The  rule  In  Wisconsin,  that  a  mortgagee,  who,  by  reason  of  some 

default  and  under  an  option  permitting  such  action  in  advance 
of  maturity  of  the  debt,  seeks  to  foreclose  his  mortgage,  must 
exercise  his  election  and  give  notice  thereof  to  the  mortgagor 
before  bringing  suit,  is  a  rule  of  equity,  and,  in  the  absence  of 
some  express  or  implied  contract  for  such  notice,  a  mortgagor, 
who  has  left  his  usual  place  of  abode  without  making  any  pro- 
Tislon  for  the  forwarding  of  his  mail,  and  without  giving  the 
mortgagee  notice  of  change  of  address,  is  held  to  have  waived 
giving  any  better  notice  than  by  mail,  addressed  to  his  usual 
place  of  abode  last  known  to  the  mortgagee. 

2.  Sec  2014—5,    Stats.  1898,  giving  to  mortgages  of  building  and 

loan  associations  priority  over  liens  upon  the  mortgaged  prem- 
ises, filed  subsequent  to  the  recording  of  the  mortgage,  is  not 
repugnant  to  sec.  1,  art  XIV,  U.  S.  Const,  prohibiting  any  state 
from  making  or  enforcing  any  law  which  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws. 

3.  Sec.  2014—6,  Stats.  1898  (ch.  368,  Laws  of  1897,  entitled  "An  act 

regulating  building  and  loan  associations"),  is  not  a  private  or 
local  law,  within  sec.  18,  art.  IV,  Const,  prohibiting  the  legisla- 
ture from  enacting  any  private  or  local  law  containing  more 
than  one  subject,  which  must  be  stated  in  the  title. 

4.  Ch.  368,  Laws  of  1897  (sec.  2014—5,  Stats.  1898),  entitled  "An  act 

regulating  building  and  loan  associations,"  reasonably  suggests 
the  means  deemed  necessary  or  appropriate  to  the  efficient  ad- 
ministration of  their  business  and  the  status  of  their  mortgage 
liens,  as  regards  other  liens  on  the  property  affected,  within  the 
prohibitions  of  said  sec.  18,  art  IV,  Const 

5.  Under  sec.  18,  art  IV,  Const,  providing  that  the  subject  of  any 

private  and  local  law  must  be  stated  in  its  title,  the  statement 
of  the  subject  is  purely  a  legislative  function,  and  in  that  re- 
spect  the  legislature  is  unrestricted  so  long  as  language  is  used 
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which,  in  any  reasonable  view,  can  be  said  to  state  such  subject 
matter. 

6.  Sec.  8314,  Stats.  1898,  making  mechanics'  liens  date  from  the 

commencement  of  the  work,  was  part  of  the  revision  of  1878, 
and  re-enacted  as  ch.  380,  Laws  of  1897,  which  last  act  Is  of 
later  date  than  ch.  368,  Laws  of  1897  (sec.  2014—5,  Stats.  1898). 
giving  mortgages  of  building  and  loan  associations  priority  over 
other  liens  on  the  mortgaged  premises  filed  subsequent  to  the 
recording  of  the  mortgage.  Sec.  4985,  Stats.  1898,  declares  that 
the  provisions  of  the  revision  of  1898,  so  far  as  they  are  the 
same  in  substance  as  those  of  existing  laws,  shall  be  construed 
as  a  continuation  of  such  laws  and  not  as  new  enactments. 
Held,  that  since  ch.  380,  Laws  of  1897  (sec.  3314),  contained  no 
repealing  clause,  and  was  only  enacted  to  give  immediate  effect 
to  certain  sections  of  the  revision  of  1898,  it  cannot  be  said  to 
repeal  ch.  368,  Laws  of  1897  (sec.  2014—5,  Stats.  1898),  although 
repugnant  thereto  and  enacted  later. 

7.  A  constitutional  legislative  enactment  cannot  be  rightly  spoken 

of  as  contrary  to  public  policy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Eugene  S.  Elliott,  Circuit  Judge.    Affirmed. 

Action  to  enforce  a  lien  on  real  estate  under  sec.  3314, 
Stats.  1898,  as  to  the  owner  of  two  mortgages  on  the  prop- 
erty, and  other  persons;  and  an  action  by  the  mortgagee 
against  the  lien  claimant  and  such  others  to  foreclose  the 
mortgages.  The  actions  were  tried  together  on  the  issue 
raised  by  the  answer  of  the  mortgagee  to  the  complaint  in  the 
lien  action,  and  the  answer  of  tlie  lien  claimant  in  tlie  suit 
to  foreclose  the  mortgages,  as  to  whether  such  mortgages  were 
encumbrances  upon  the  property,  affected  by  both  claims,  su- 
jxirior  to  the  lien. 

The  following  points  were  decided  by  the  trial  court,  omit- 
ting formal  matters  as  to  which  there  is  no  dispute:  May  25^ 
1899,  defendants  Mary  Siebert  and  Frank  Siebert>  her  hus- 
band, for  value  gave  the  Model  Building,  Loan  &  Investment 
Association,  a  corporation  organized  under  the  laws  of  this 
state  and  of  the  character  its  name  indicates,  their  bond  ta 
secure  the  payment  of  $3,000  with  interest,  and  as  collateral 
security  thereto  gave  the  association  a  mortgage  in  the  ordi- 
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nary  form,  dated  on  such  day,  on  the  premises  described  in 
the  complaint,  which  said  mortgage,  on  the  day  of  the  date 
thereof,  was  duly  recorded.  It  was  provided  in  the  bond, 
among  other  things,  that  in  case  of  any  default  in  the  condi- 
tions thereof  existing  for  the  space  of  six  months,  or  the  ob- 
ligor suffering  a  mechanic's  lien  to  accrue  or  be  filed  against 
the  mortgaged  property,  the  entire  indebtedness  should,  at 
the  option  of  such  association,  become  due.  The  provisions 
of  the  bond,  in  addition  to  the  one  particularly  mentioned, 
are  in  harmony  with  the  usual  methods  of  dealing  between 
a  building  and  loan  association  and  its  borrowing  members. 
The  amount  due  upon  the  bond  and  mortgage  is  $3,542.38, 
with  interest  from  the  date  of  the  findings,  which  sum  the  as- 
sociation is  entitled  to  recover.  On  January  2,  1901,  the  con- 
ditions precedent  to  the  right  of  the  association  to  declare  due 
the  entire  amount  secured  by  the  bond  and  mortgage  existed, 
and  it  exercised  its  option  in  that  regard  by  mailing  copies  of 
a  notice  of  election  in  the  matter  to  each  of  the  debtors  at 
their  respective  postoffice  addresses  in  the  city,  of  Milwaukee, 
with  the  postage  prepaid  thereon.  Facts  similar  to  those 
mentioned  exist  as  to  the  second  bond  and  mortgage  declared 
on  in  the  foreclosure  complaint  and  in  the  answer  of  the  as- 
sociation in  the  lien  action,  for  $1,000.  Such  mortgage  was 
given  by  the  Sieberts  to  the  association  December  16,  1899^ 
and  was  duly  recorded  Becember  19,  1899.  The  amount  the 
association  is  entitled  to  recover  on  such  bond  and  mortgage 
is  $365.21,  with  interest  thereon  from  the  date  of  the  find- 
ings. Facts  exist,  alleged  in  the  complaint  in  the  lien  action^ 
entitling  the  plaintiff  therein  to  a  lien  under  sec.  3314,  Stats. 
1898,  for  $199.67.  The  lien  petition  was  filed  July  19,  1900. 
The  lien  dates  from  September  15,  1899,  subject  to  whatever 
right  of  priority  the  association  has  under  sec.  2014 — 5, 
Stats.  1898,  which  provides  that  mortgages  upon  real  estate,, 
taken  by  such  associations,  shall  take  precedence  over  all  liens 
Vol.116  — 6 
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upon  the  mortgaged  premisee  filed  subsequent  to  the  record- 
ing of  such  mortgages.  The  court  decided  as  a  matter  of  law 
that  by  force  of  such  statute  the  plaintiff's  lien  was  subordi- 
nate to  the  two  mortgages,  and  ordered  judgment  of  foreclos- 
ure of  the  mortgages^  with  suitable  provisions  for  the  protec- 
tion of  the  lien  claimant  and  other  defendants  interested  in 
the  property.    The  lien  claimant  appealed. 

M^  N.  LandOj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  WinJcler,  Flanders, 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  F.  U.  Rem- 
ington. 

Maeshall,  J.  The  necessity  of  notice  of  election,  by  a 
creditor  to  his  debtor,  to  exercise  an  agreed  option  to  treat  an 
entire  indebtedness  as  due  before  the  date  specifically  named 
in  the  papers  evidencing  the  same  and  securing  its  payment, 
for  nonperformance  of  some  stipulation  of  the  contract,  as 
a  condition  precedent  to  the  use  of  judicial  remedies  for  col- 
lection of  the  whole  debt,  is  merely  a  rule  of  equity.  In  most 
jurisdictions  no  such  notice  is  necessary.  It  is  held  that  if 
the  debtor  makes  default  he  is  neither  legally  nor  equitably 
entitled  to  notice  that  by  reason  thereof  the  creditor  will  con- 
sider the  debt  all  due,  before  judicial  remedies  are  resorted 
to  to  collect  the  same,  unless  such  a  notice  is  specifically  pro- 
vided for  in  the  contract;  that  it  is  not  the  business  of  the 
courts  to  supply  an  element  in  the  contract,  by  an  arbitrary 
rule  of  construction,  which  the  parties  see  fit  to  omit,  be- 
cause, without  it,  the  contract  would  seem  to  be  a  harsh  one. 
This  court  stands  alone,  or  nearly  so,  in  holding  that  notice 
of  election  should  be  given  the  debtor  as  a  condition  of  treat- 
ing the  contract  as  fully  matured ;  but  its  decision  in  that  re- 
gard is  not  based  upon  a  construction  of  the  contract  2  Pin- 
grey,  Mortg.  §  1539;  Jones,  Mortg.  §  1182a,  and  cases  cited. 
Pingrey  is  in  error  in  classing  California  with  this  state  on 
the  subject    He  cites  Monroe  v.  Fohl,  72  Cal.  568,  14  Pac. 
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514,  where  lite  subject  of  necessity  of  notice  before  suit 
brought  was  not  considered,  the  sole  question  being,  What  are 
the  essentials  of  notice  where  one  is  required  ?  In  subsequent 
cases  that  court  distinctly  held  that  no  notice  is  necessary  un- 
less specially  required  by  the  terms  of  the  contract.  Hewitt 
t\  Dean,  91  CaL  6,  27  Pac.  423 ;  Sichler  v.  Look,  93  Cal.  600, 
29  Pac.  220.    In  Hewitt  v.  Dean  this  language  was  used : 

"It  was  competent  for  them  to  include  in  their  note  or 
mortgage  a  provision  requiring  notice  of  such  election  as  a 
condition  precedent  to  instituting  the  suit;  but  instead 
thereof  they  have  agreed  that  upon  the  mere  fact  of  the  de- 
fault the  plaintiff  may,  at  his  option,  treat  the  whole  amount 
as  due,  and  foreclose  tiie  mortgage.  To  add  to  this  agreement 
the  requirement  that  the  plaintiff  shall  give  notice  of  the  elec- 
tion would  bo  for  the  court  to  add  to  the  agreement  of  the 
parties  a  condition  which  they  have  not  themselves  chosen  to 
make." 

The  rule  here  was  first  distinctly  stated  in  Basse  v.  Gal- 
legger,  7  Wis.  442.  It  was  not  based  upon  judicial  or  other 
authority.  The  decision  is  not  in  conflict  with  those  we  have 
cited  and  many  other  cases  that  might  be  mentioned,  as  re- 
gards reading  a  requirement  for  notice  out  of  the  contract  by 
construction.  The  rule  was  declared,  as  before  indicated,  as 
a  rule  of  equity,  to  be  applied  where  a  person  seeks  its  juris- 
diction to  enforce  his  mortgage  to  the  full  extent,  under  an 
option  so  to  do,  by  reason  of  some  default  in  the  terms 
thereof.    This  language  was  used : 

"It  seems  to  us  but  just  and  proper  to  require  the  mort- 
gagee, in  cases  like  the  present,  to  exercise  his  election,  and 
give  notice  thereof  to  the  mortgagor,  before  bringing  suit." 

There  is  no  disposition  to  recede  from  a  doctrine  so  long 
established,  or  even  to  criticise  it.  The  state  of  tlie  law  in 
general  has  been  referred  to  merely  to  show  that  decisions  as 
to  what  is  sufficient  notice  of  election  to  exercise  the  option, 
in  a  case  where  notice  thereof  is  required  by  the  contract 
either  expressly  or  by  implication,  are  not  controlling  where 
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the  requirement  for  such  notice  is  not  a  matter  of  contract 
but  a  mere  condition  of  the  use  of  the  equity  jurisdiction  to 
enforce  the  security.  No  doubt  the  rule  that  he  who  asks 
equity  must  do  equity  led  to  the  adoption  of  the  judicial 
policy  of  this  stata  If  a  person  who,  under  ordinary  condi- 
tions, is  entitled  to  the  benefit  of  the  rule,  is  guilty  of  con- 
duct toward  his  creditor  rendering  compliance  by  the  latter 
unnecessarily  burdensome,  as  by  secreting  himself,  so  notice 
of  the  election  to  treat  the  whole  debt  due  cannot  be  served 
upon  him,  or  by  leaving  his  usual  place  of  abode  without 
acquainting  his  creditor  where  he  can  be  reached  by  mail  or 
otherwise,  or  making  any  provision  for  obtaining  mail  ad- 
dressed to  him  at  his  last  known  place  of  residence, — he  can- 
not be  heard  to  complain  that  injustice  was  done  him  by  his 
creditor's  noncompliance  with  the  rule.  He  will  be  deemed 
to  have  waived  such  compliance,  or  forfeited  it.  The  equi- 
table considerations  which  led  the  court  to  adopt  the  policy 
appellant  invokes,  justify,  if  they  do  not  demand,  the  counter- 
vailing rule  we  have  suggested,  protecting  the  creditor  against 
danger  of  having  the  value  of  his  contract  unnecessarily  di- 
minished by  negligence  or  wilful  misconduct  on  the  part  of 
the  debtor,  rendering  it  unreasonably  difficult  for  the  former 
to  comply  with  the  judicial  rule  designed  for  the  latter's  pro- 
tection. 

The  claim  here  made  is  that  proper  notice  of  election  to 
treat  the  entire  indebtedness  due  was  not  given  to  the  debtors, 
wholly  on  the  theory  that,  prior  to  the  time  notices  were 
mailed  to  them  at  Milwaukee,  Wisconsin,  their  postroffice 
address  when  the  indebtedness  was  contracted  and  for  a  con- 
siderable period  of  time  thereafter, — ^they  had  changed  their 
place  of  abode  to  some  unknown  point  outside  the  state.  As- 
suming in  appellant's  favor,  for  the  purpose  of  the  point 
under  discussion,  that  the  evidence  shows  all  that  is  claimed 
for  it,  we  think  the  debtors,  by  their  conduct,  waived  the 
giving  of  any  better  notice  to  them  than  the  one  given.  •  If 
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they  made  no  arrangement,  upon  departing  from  the  state,  to 
have  mail  addressed  to  them  at  Milwaukee,  Wisconsin,  for- 
warded to  them,  and  gave  their  creditor  no  information  as  to 
where  they  could  be  reached  in  some  better  way  than  by  let- 
ter addressed  to  them  at  their  old  poet-office  address,  they 
have  no  standing  in  equity  to  complain  that  they  were  brought 
into  court  to  defend  against  a  claim  that  the  whole  indebted- 
ness was  due,  in  advance  of  being  notified  of  the  exercise  by 
their  creditor  of  its  option  in  the  matter ;  and,  obviously,  per- 
sons claiming  under  them,  circumstanced  as  appellant  is,  can 
have  no  better  right  than  they. 

Sec.  1,  art  XIV,  of  the  United  States  constitution,  provid- 
ing that,  "No  state  shall  make  or  enforce  any  law  which  shall 
.  .  .  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,"  does  not  preclude  state  legislation  ap- 
plicable only  to  a  particular  class  of  persons,  if  there  is  a  rea- 
sonable ground  for  treating  such  class  of  persons  different 
from  the  general  mass*  That  constitutional  provision  was  so 
construed  by  the  supreme  court  of  the  United  States  early 
after  its  adoption,  and  the  construction  steadfastly  adhered 
to  up  to  the  present  time.  Soon  Ring  tr.  Crowley,  113  U.  S. 
703,  5  Sup.  Ct  Y30;  Barlier  v.  Connolly,  113  U.  S.  27,  5 
Sup,  Ct.  357;  Missouri  P.  B.  Co.  v.  Humes,  115  U.  S.  512, 
6  Sup.  Ct  110 ;  Missouri  P.  B.  Co.  v.  Mackey,  127  U.  S.  205, 
8  Sup.  Ct.  1161 ;  BelVs  Gap  B.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  10  Sup.  Ct  533.  In  Barbier  v.  Connolly,  the 
court,  speaking  by  Mr.  Justice  Fieu),  said : 

'Neither  the  amendment — ^broad  and  comprehensive  as  it 
is — ^nor  any  other  amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  the  health,  peace,  morals, 
education  and  good  order  of  the  people,  and  to  legislate  so  as 
to  increase  the  industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  prosperity.  From  the  very  neces- 
sities of  society,  legislation  of  a  special  character,  having 
these  objects  in  view,  must  often  be  had." 
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In  Missouri  P.  B.  Co.  v.  Mackey,  supra,  referred  to  in  re- 
spondent's brief,  this  language  was  used : 

"The  greater  part  of  all  legislation  is  special,  either  in  the 
object  sought  to  be  attained  by  it  or  in  the  extent  of  its  appli- 
cation. .  .  .  When  legislation  applies  to  particular 
bodies  or  associations  ...  it  is  not  open  to  objection 
that  it  denies  to  them  the  equal  protection  of  the  laws  if  all 
persons  brought  under  its  influence  are  treated  alike  under 
the  same  conditions." 

Legislative  discretion  to  classify  persons  for  the  purposes 
of  legislation  is  substantially  the  same  under  the  fourteenth 
amendment  of  the  federal  constitution  as  under  the  state  con- 
stitutional provision  prohibiting  special  legislation.  The 
rules  on  the  subject,  which  generally  prevail,  and  which  have 
received  the  sanction  of  this  court,  are  as  follows:  (1)  All 
classification  must  be  based  upon  substantial  distinctions 
which  make  one  class  really  different  from  another.  (2) 
The  classification  adopted  must  be  germane  to  the  purposes 
of  the  law.  (3)  The  classification  must  not  be  based  upon 
existing  conditions  only ;  it  must  not  be  so  constituted  as  to 
prevent  additions  to  the  number  included  within  the  class. 
(4)  To  whatever  class  a  law  may  apply,  it  must  apply  equally 
to  each  member  thereof.  Johnson  v.  Milwaukee,  88  Wis.  383, 
60  N.  W.  270.  Whether  any  particular  classification  made 
by  the  legislature  satisfies  those  requisites  is  primarily  a 
legislative  question.  The  field  covered  by  its  discretionary 
power  in  the  matter  is  very  broad.  It  is,  of  course,  not  above* 
judicial  control,  but  is  safe  from  restraint  so  long  as  any 
reasonable  ground  can  be  discovered  to  support  it.  The  court 
can  apply  no  test  to  the  matter  except  the  constitutional  test 
That  of  the  mere  wisdom  of  the  measure  is  exclusively  for 
legislative  consideration. 

If  we  were  called  upon  to  apply  the  law  as  above  stated, 
without  the  aid  of  judicial  authorities,  to  sec.  2014 — 5,  Stats. 
1898,  giving  to  mortgages  of  mutual  building  and  loan  asso- 
ciations priority  over  other  Hens  upon  the  mortgaged  premises 
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and  the  buildings  and  improvements  thereon,  filed  subsequent 
to  the  recording  of  the  mortgage,  for  the  purpose  of  determin- 
ing whether  such  l^slation  is  constitutional,  it  would  stand 
the  test  The  supposed  dominant  purpose  of  building  and 
loan  asociations  is  to  promote,  by  means  of  the  mutual  efforts 
of  a  large  number  of  persons,  the  ownership  of  homes  in  sev- 
eralty for  themselves  and  families.  The  acquirement  and  en- 
joyment, in  an  individual  way,  free  from  hostile  demands  of 
creditors,  of  the  comforts  of  life,  was  deemed  to  be  of  sufficient 
importance  to  the  state  at  the  time  of  the  adoption  of  the  con- 
stitution, that  a  mandate  was  embodied  in  it  requiring  the 
legislature  to  promote  safe  proprietorship  in  that  regard  by 
wholesome  laws.  Certainly,  laws  reasonably  calculated  to 
promote  the  acquirement  and  safe  enjoyment  of  homes  are 
within  the  spirit  of  that  constitutional  provision.  The  legis- 
lative policy  of  the  state,  embodied  in  our  statutes,  shows  that 
it  has  always  been  so  regarded.  Upon  that  ground  alone,  if 
upon  no  other,  the  law  in  question  would  be  safe  from  con- 
demnation as  being  unconstitutional  class  legislation.  But, 
independently  of  such  constitutional  recognition  of  the  im- 
portance of  promoting  individual  security  from  loss  of  the 
comforts  of  life  by  hostile  demands  of  creditors,  the  social  in- 
stinct suggests  home  building  and  proprietorship  in  an  indi- 
vidual way,  as  strongly  as  any  one  thing  that  can  be  men- 
tioned in  the  economy  of  nature,  which  is  not  given  to  us  from 
its  bounty  without  effort  on  our  part  to  secure  it  Nothing 
contributes  more  to  the  prosperity  of  a  people,  individually 
and  collectively,  than  the  general  satisfaction  of  the  desire  for 
home  ownership,  which  all  must  admit  is  universal,  as  we 
have  indicated.  Hence,  a  law  applicable  to  a  class  of  cor- 
porations designed  primarily  to  administer  to  that  desire,  can- 
not be  reasonably  said  to  be  unconstitutiojial  because  the 
classification  is  not  legitimate.  The  law  in  question  seems  to 
satisfy  all  the  essentials  of  one  applicable  only  to  a  particular 
class  of  persons,  so  as  to  remove  it  safely  beyond  the  condem- 
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nation  of  the  fourteenth  amendment  of  the  national  constitu- 
tion. 

The  conclusion  reached  by  courts  elsewhere  is  in  harmony 
with  the  views  above  expressed.  McLaughlin  v.  Citizens  B., 
L.  &  8.  Asso.  62  Ind.  264 ;  Shaffrey  v.  Workingmen's  8.,  L. 
&  B.  Assa.  64  Ind.  600;  Holmes  v.  8mythe,  100  111.  413; 
Freeman  v.  Ottawa  B.,  E.  <6  8.  Asso.  114  111.  182,  28  N.  E. 
611 ;  Winget  v,  Quincy  B.  &  E.  Asso.  128  111.  67,  21  N.  E. 
12 ;  8ecuriiy  L.  Asso.  v.  Lake,  69  Ala.  456 ;  Vermont  L.  & 
T.  Co.  V.  WJUthed,  2  N.  Dak.  82,  49  K  W.  318.  In  most 
of  the  cases  cited  the  question  whether  it  was  constitutional 
to  make  building  and  loan  associations  a  class  by  themselves 
for  legislative  regulation  of  interest  charges  was  the  one  con- 
sidered ;  but  certainly  classification  on  that  subject  would  not 
have  better  reasop  to  support  it  than  classification  as  regards 
priority  of  liens.  In  the  case  last  cited  this  language  was 
used: 

"Operations  of  building  and  loan  associations^  when  con- 
fined to  their  own  members,  differ  so  radically  from  ordinary 
loan  transactions  that  the  legislature  was  clearly  warranted 
in  placing  such  associations  in  a  separate  class  for  the  pur- 
poses of  such  legislation  as  pertains  to  interest  and  usury." 

Counsel  for  appellant  calls  attention  to  some  authorities 
contrary  to  the  views  we  have  expressed,  particularly  Cordon 
V.  Winchester  B.  &  A.  F.  Asso.  12  Bush,  110.  We  have  ex- 
amined them  all,  and  many  other  authorities,  which  we  do  not 
deem  necessary  to  specially  mention  here.  In  our  judgment 
the  better  reasoning  and  the  greater  weight  of  authority  is  in 
harmony  with  the  conclusions  we  have  reached. 

The  law  under  which  respondent's  mortgage  lien  was  ad- 
judged superior  to  appellant's  lien  under  sec.  3314,  Stats. 
1898,  is  ch.  368,  Laws  of  1897.  It  is  entitled  "An  act  regu- 
lating building  and  loan  associations."  It  is  suggested  that 
the  term  "regulating,"  with  its  context,  does  not  suggest  that 
feature  of  the  body  of  the  act  relied  on  by  respondent  neces- 
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sary  to  its  judgment,  hence  that^  as  regards  snch  feature,  at 
least,  the  law  is  fatally  defective  under  aec  18,  art,  IV,  of  the 
'Constitution,  which  prohibits  the  passage  of  any  private  or 
local  law  containing  more  than  one  subject^  which  must  be 
stated  in  its  tide.  There  are  two  sufficient  answers  to  that: 
(1)  The  law  is  plainly  not  a  private  or  local  law.  It  is  a  gen- 
eral law  as  distinguished  from  a  local  law  as  the  latter  term  is 
used  in  the  section  under  consideration.  It  has  none  of  the 
characteristics  of  a  private  act.  A  law  applicable  to  a  special 
<;lass  of  persons  is  a  public  and  general  law.  Milwaukee  Co.  v. 
Isenring,  109  Wis.  9,  85  N.  W.  131.  (2)  The  title  to  the  act 
•suggests,  reasonably,  in  our  judgment,  any  means  deemed  by 
the  legislature  necessary  or  appropriate  to  the  efficient  ad- 
ministration of  the  business  of  building  and  loan  associations. 
Obviously,  the  status  of  their  mortgage  liens,  as  regards  other 
liens  on  property  affected,  falls  within  that  field.  The  tech- 
nical meaning  of  words  used  in  the  title  to  a  law  cannot  be 
safely  taken  to  mark  the  limits  of  the  enactment*  The  broad- 
est meaning  of  which  the  words  are  reasonably  susceptible 
under  the  circumstances  must  be  given  to  them,  since  the  con- 
stitution leaves  to  the  legislature  unrestricted  authority  re- 
specting the  manner  in  which  the  subject  of  a  law  shall  be 
stated  in  its  title,  so  long  as  language  is  used  which  in  any 
reasonable  view  can  be  said  to  state  such  subject.  The  state- 
ment of  the  subject  is  purely  a  legislative  function.  Courts 
cannot  condemn  the  exercise  thereof  because,  in  their  judg- 
ment, it  might  have  been  exercised  better.  The  limit  of  judi- 
cial authority  is  to  determine  whether  there  was  a  failure  to 
exercise  the  legislative  function  in  the  given  case.  Diana 
Shooting  Club  v.  Lamoreux,  114  Wis.  44,  89  K  W.  880. 

A  suggestion  is  made  by  appellant's  counsel  that  the  provis- 
ion of  sec  3314,  making  liens  of  the  character  of  appellant's 
date  from  the  time  of  the  commencement  of  the  building  re- 
^rdless  of  when  the  work  for  which  the  lien  is  claimed  was 
done  or  the  material  furnished,  was  re-enacted  in  August, 
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1897,  by  ch.  380  of  that  year ;  that  such  chapter,  being  a  later 
act  than  the  one  upon  which  respondent's  judgment  depends, 
repeals  so  much  of  such  act  as  is  repugnant  thereto.  The  con- 
clusive answer  to  that  is  that  the  feature  of  sec.  3314  upon 
which  counsel  for  appellant  relies  did  not  originate  with  ch. 
380,  Laws  of  1897.  It  is  as  old  as  the  Revised  Statutes  of 
1878.  The  only  purpose  of  ch.  380,  Laws  of  1897,  was  to 
give  immediate  effect  to  certain  sections  of  the  new  revision 
of  the  statutes  which  went  into  effect  as  a  whole  in  September, 

1898.  It  contains  no  repealing  clause  and  was  not  intended ' 
to  operate  to  repeal  any  existing  law  carried  forward  into  the 
new  revision,  and  by  such  revision  to  re-enact  such  law.  In 
the  general  act  giving  effect  to  the  new  statute,  passed  at  the 
same  time  as  the  special  act  under  discussion,  it  was  expressly 
provided  that: 

"The  provisions  of  these  revised  statutes,  so  far  as  they 
are  the  same  in  substance  as  those  of  existing  laws,  shall  be 
construed  as  a  continuation  of  such  laws  and  not  as  new  en- 
actments."   Sec.  4985,  Stats.  1898. 

In  that  the  legislature  only  voiced  the  unwritten  law.  Laude 
V.  0.  &  N.  W.  R.  Co.  33  Wis.  640;  GilJcey  v.  Cook,  60  Wis. 
133,  18  N.  W.  639;  Cox  v.  North  Wis.  L.  Co.  82  Wis.  141, 
51  N.  W.  1130.  But  its  action,  in  connection  with  the  absence 
of  any  repealing  clause  in  ch.  380,  Laws  of  1897,  indicates 
clearly  that  the  enactment  of  such  chapter  was  not  intended 
to  give  existing  laws  which  were  continued/  the  character  of 
original  legislation ;  but  that  the  contrary  is  expressly  nega- 
tived. 

The  further  claim  is  made  that  the  law  in  question  is  con- 
trary to  public  policy.  We  know  of  no  ground  upon  which  a 
constitutional  legislative  enactment  can  be  rightly  spoken  of 
as  contrary  to  public  policy.  What  is  and  what  is  not  public 
policy  must  obviously  be  determined  by  the  written  and  the 
unwritten  law,  giving  precedence  to  the  former  where  the  two 
are  in  conflict    We  sometimes  say  that  a  contract  is  void  be- 
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cause  contrary  to  public  policy,  in  that  it  is  contrary  to  the 
polysy  of  the  law.  Laws  are  never  said  to  be  contrary  to  pub- 
lic policy  in  any  other  sense  than  contrary  to  constitutional 
policy.  To  iUuatrate,  a  promissory  note  made  on  Sunday  is 
said  to  be  void,  not  because  expressly  made  so  by  any  written 
law,  but  because  it  is  a  penal  offense  to  transact  business  on 
the  Sabbath  day.  Howe  v.  Ballard,  113  Wis.  375,  89  N.  W. 
136 ;  sec,  4595,  Stats.  1898.  We  look  to  the  statute  in  testing 
the  validity  of  the  note.  It  does  not  in  terms  condemn  it  as 
void,  but  it  prohibits  the  doing  of  business,  which  includes 
the  making  of  a  note;  therefore  the  giving  thereof  on  the 
Sabbath  day  is  contrary  to  the  policy  of  the  law,  in  other 
words,  contrary  to  public  policy,  hence  judicial  remedies  can- 
not be  invoked,  successfully,  to  enforce  it.  Statutes  are  not 
tested  by  any  rule  of  public  policy.  We  look  to  the  statutes 
as  well  as  the  unwritten  law  to  determine  what  is  and  what 
is  not  public  policy,  and  then  we  test  acts  inter  partes  by  the 
result.  If  such  acts  are  not  directly  the  subject  of  legislation, 
we  say  they  are  contrary  to  public  policy.  When  we  leave 
constitutional  limitations  out  of  view,  the  will  of  the  legis- 
lative branch  of  the  government,  when  expressed,  is  the  high- 
est evidence  of  public  policy.  To  judicially  condemn  its  ex- 
pressed will,  when  exercised  within  constitutional  limita- 
tions, would  be  the  plainest  kind  of  usurpation.  Baron 
Parke,  in  Egerton  v,  Brownlow,  4  H.  I*  Cas.  122,  123,  ex- 
pressed the  same  idea  substantially  thus : 

'It  is  the  province  of  the  statesman  and  not  of  the  lawyer 
to  discuss,  and  of  the  legislature  to  determine  what  is  best  for 
the  public  good,  and  to  provide  for  it  by  proper  enactments.. 
It  is  the  province  of  the  judge  to  expound  the  law,  to  declare 
public  policy  as  he  finds  it  in  the  unwritten  and  written  law. 
Public  policy  is  a  proper  ground  for  a  decision  only  in  the 
sense  of  the  policy  of  ihe  law,  not  in  the  sense  of  mere  judi- 
cial notions  as  to  what  is  best  for  the  public  good.  An  act 
[speaking  of  an  act  inter  partes]  is  properly  said  to  be  illegal 
when  it  is  contrary  to  the  principles  of  established  law.' 
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What  we  have  said  covers  aU  the  assignments  of  error  gen- 
erally and  in  detail  that  are  presented  for  consideration  in 
the  brief  of  appellant's  counsel 

By  the  Court. — ^The  judgment  is  affirmed. 


KoEPCKE,  Administrator,  Appellant,  vs.  Wisconsin'  Bmdge 
&  Ibon  Compai^y,  Respondent 

November  29— December  16,  1902. 

Master    and  servant:   Negligence:   Personal   injury:   Contributory 
negligence:  Assumption  of  risk:  Infants:  Immaterial  error. 

1.  An  employee  who  was  accustomed  to  cast  off  belts  from  pulleys, 

but  who  had  never  before  removed  the  belt  from  the  pulley  at 
the  point  at  which  he  was  killed,  attempted  to  do  so  while  stand- 
ing on  two  transverse  pieces  of  timber,  of  respectively  six  and 
four  Inch  surface,  and  at  an  elevation  of  nineteen  feet  from  the 
floor,  to  which  he  had  stepped  from  a  twelve-inch  plank,  with 
a  guard  rail  on  its  side,  located  on  the  side  opposite  the  pulley. 
Held,  that  the  employee  assumed  the  risk,  and  was  guilty  of 
contributory  negligence  precluding  recovery. 

2.  Assumption  of  risk  is  but  a  phase  of  contributory  negligence,  and 

it  Is  immaterial  whether  the  employee  affected  thereby  be  an 
adult  or  a  minor. 
'Z.  It  being  shown  that  an  employee  assumed  the  risk  incident  to 
dangerous  premises,  there  is  nothing  prejudicial  in  excluding 
evidence  tending  to  show  that  in  other  parts  of  the  premises, 
where  similar  work  was  required,  a  safer  place  was  provided. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwtg,  Judge.    Affirmed. 

Action  to  recover  damages  for  the  death  of  plaintiff's  in- 
testate on  September  23,  1898,  by  negligence  of  the  defend- 
ant, his  employer,  under  the  following  circumstances :  Albert 
Koepcke,  then  nineteen  years  old,  had  been  employed  for 
about  a  year  in  and  about  defendant's  shops,  where  was  manu- 
factured structural  iron  and  bridge  work.     For  about  two 
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months  before  the  injury  he  had  been  employed  as  oiler,  with 
the  duty  of  oiling  the  bearings  of  the  various  shafts  and  ma- 
chinery, and  also  with  the  duty  of  casting  belts  off  from  the 
pulleys  on  the  main  shaft,  connecting  with  various  machines 
which  were  not  to  run  when  the  engine  was  kept  in  operation 
during  the  night  When  so  first  employed,  he  had  been 
shown  how  to  do  the  work  by  his  predecessor  in  that  employ- 
ment. There  is  no  evidence  that  he  was  other  than  ordinarily 
intelligent;  the  only  evidence  being  that,  after  the  first  week 
of  such  employment  as  an  oiler,  he  had  acquired  familiarity 
with  the  work,  and  required  no  further  instruction.  On  the 
night  of  the  injury,  at  about  ten  minutes  past  six,  for  the 
first  time  in  his  service,  it  became  necessary  to  cast  off  the 
belt  connecting  with  a  certain  riveting  machine  from  its 
pulley  on  the  main  shaft  That  shaft  extended  through  the 
shop  at  an  elevation  of  approximately  twenty  feet  from  the 
ground,  and  under  it,  apparently  furnishing  its  support,  was. 
a  timber  framework,  consisting  of  a  timber  parallel  to  the 
shaft,  six  inches  wide,  crossed  near  the  puUey  in  question  by 
another  timber  four  inches  wide.  The  deceased,  learning  that 
this  belt  needed  to  be  cast  loose  from  the  pulley  by  his  pred- 
ecessor as  oiler,  offered  to  go  and  do  it,  and  was  told  by  such 
predecessor  to  be  careful,  because  it  was  a  bad  place  to  do  any 
work.  Deceased  thereupon  ascended  a  ladder  to  a  sort  of 
footway,  consisting  of  a  twelve-inch  plank,  apparently  laid  on 
the  timber  framework,  and  passed  along  the  same  parallel 
to  the  main  shaft,  and  southward  toward  the  pulley  in  ques- 
tion. .  That  plank  apparently  had  a  hand  rail,  though  this  is 
not  very  clear  in  the  evidence.  Such  plank  terminated  about 
eighteen  inches  from  the  puUey  in  question,  and  from  that 
point  the  belt,  which  had  to  come  off  on  the  south  side  of  the 
pulley,  could  have  been  pushed  off,  but  the  evidence  shows 
that  it  was  easier  and  customary  to  stand  on  the  side  of  the 
pulley  toward  which  a  belt  was  to  be  thrown  off ;  and  the  de- 
ceased, leaving  the  plank,  stepped  around  the  pulley  to  the 


«4  SUPREME  COURT  OF  WISCONSIN.      [Deo. 

Koepcke  ▼.  Wisconsin  B.  &  L  Ca  116  Wis.  92. 

^outh  side  thereof,  and,  standing  at  the  intersection  of  the  tw^o 
timbers  above  deecribed,  undertook,  by  means  of  a  stick  as  a 
lever,  to  pry  the  belt  off  toward  him.  While  so  doing  he  lost 
his  balance  and  fell  to  the  ground  below,  receiving  injuries 
which  resulted  fatally  in  a  few  hours.  There  was  light 
enough,  so  that  one  could  readily  see  the  whole  situation.  At 
the  close  of  plaintiff's  evidence,  which  consisted  of  that  of  a 
single  witness,  the  court  granted  a  motion  for  nonsuit^  and 
later  entered  judgment  thereon,  from  which  the  plaintiff  ap- 
peals. 

Edgar  L.  Wood,  ior  the  appellant. 

For  the  respondent  there  was  a  brief  by  Whikler,  Flwnders, 
^Smithj  Bottum  &  Vilas,  and  oral  argument  by  E.  P.  Vilas. 

Dodge,  J.  The  peril  to  which  plaintiff's  decedent  was 
subjected,  from  which  he  suffered,  and  which  constituted  the 
negligence  charged  upon  the  defendant,  was  that  resulting 
from  his  standing  upon  two  transverse  timbers,  respectively 
six  inches  and  four  inches  of  surface,  at  an  elevation  of  nine- 
teen feet  above  the  ground,  while  he  indulged  in  the  exertion 
necessary  to  the  prying  of  the  belt  from  the  pulley.  It  is 
difficult  to  conceive  of  a  peril  more  obvious  to  the  man  of 
•ordinary  intelligence.  The  size  of  those  timbers,  the  inse- 
cure foothold  thereby  afforded,  and  the  danger  of  falling, 
either  from  slipping  or  loss  of  balance  under  the  exertion 
necessary  to  the  throwing  of  the  belt,  are  matters  completely 
within  the  common  knowledge  of  all.  These  conditions  had 
been  before  the  eyea  of  the  deceased  for  some  two  months, 
"while  his  duties  required  him  to  move  about  upon  this  and 
similar  scaffolding;  but,  whether  they  had  or  ought  to  have 
been  noticed  by  him  during  that  period,  they  were  plain  be- 
fore his  eyes  at  the  moment  when  he  exposed  himself  to  them. 
When  he  stepped  from  the  broader  foothold  and  safeguarding 
railing,  which  were  upon  the  north  side  of  the  pulley,  around 
»onto-this  less  secure  and  unprotected  place,  he  must  have 
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done  so  with  full  knowledge  or  blind  eyes.  The  effect  of  this 
view  upon  his  right  to  charge  his  employer  with  liability  for 
the  ordinary  and  natural  result  of  his  act  is  so  well  settled, 
as  matter  of  law,  that  it  needs  barely  statement.  He  thereby 
assumed  the  risk  of  such  result,  and,  whether  there  be  or  be 
not  n^ligence  on  the  part  of  the  master  in  providing  such  ap- 
pliances, his  own  contributory  negligence  in  attempting  to 
work  under  such  circumstances  must  preclude  recovery. 
Helmke  v.  Thilmany,  107  Wis.  216,  83  N.  W.  360;  Hencke 
V.  Ellis,  110  Wis.  532,  86  N.  W.  171. 

Appellant  urges  upon  us  a  somewhat  philosophical  discus- 
sion which  may  be  found  in  some  text-books,  illustrated  by 
decisions  from  various  courts,  involving  the  inquiry  whether 
the  doctrine  of  the  employee's  assumption  of  the  risks  known 
to  him,  as  a  defense  to  the  employer's  liability  for  negligence, 
rests  upon  contract  or  upon  the  idea  of  negligence  in  the  em- 
ployee ;  contending  for  the  former  view,  and  thereon  predicat- 
ing the  deduction  that,  as  deceased  was  legally  a  minor,  he 
could  not  be  bound  by  his  own  contracts.  Such  a  discussion 
before  this  court  is  certainly  academic.  By  a  long  line  of 
cases  it  has  become  settled  here  that  so-called  assumption  of 
the  risk  is  but  a  phase  of  contributory  negligence.  Conced- 
ing that  the  employer  negligently  furnishes  an  unsafe  place, 
the  employee,  who  with  knowledge  consents  to  work  therein, 
is  himseM  guilty  of  negligence  which  is  obviously  as  proxi- 
mate a  cause  of  any  injury  to  him  as  is  the  maintenance  of 
the  place  itself ;  hence  he  is  precluded  from  recovery  against 
his  employer  for  those  results.  The  citation  of  a  few  of  the 
later  cases  may  certainly  relieve  us  from  the  necessity  of  a 
reconsideration  of  that  subject:  Darcey  v.  Farmers'  L.  Co. 
€7  Wis.  245,  58  K  W.  382 ;  Eazen  v.  West  Superior  L.  Co. 
^1  Wis.  208,  64  N.  W.  857;  Powell  v.  Ashland  I.  &  8.  Co. 
98  Wis.  35,  73  IST.  W.  573 ;  Dugal  v.  Chippewa  Falls,  101 
Wis.  533,  77  N.  W.  878. 

Error  is  assigned  on  exclusion  of  testimony  tending  to 
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show  that  other  places  in  the  factory,  where  deceased  had 
previously  had  occasion  to  cast  off  belts,  were  provided  with 
twelve-inch  planks  to  stand  on,  and  a  railing.  From  this  rul- 
ing we  can  discover  no  prejudice  to  appellant  Whether  or  not 
it  might  have  tended  to  prove  the  place  of  injury  unusually  or 
negligently  dangerous,  it  in  no  way  tended  to  overcome  the 
undisputed  fact  that  the  situation  was  entirely  obvious.  If 
it  served  to  prove  or  enhance  defendant's  negligence,  it  in  no 
way  tended  to  lessen  that  of  the  deceased,  upon  which  the 
nonsuit  was  predicated,  and  is  now  approved. 
By  the  Court. — ^Judgment  affirmed. 


Mateb,  Respondent,  vs.  Goudbebg  and  another.  Appellants. 

November  29— December  16,  1902, 

Contracte:  Construction:  Traveling  salesmren. 

A  yearly  contract  of  employment  of  a  traveling  salesman  provided 
for  monthly  salary,  expenses,  and  a  commission  on  all  sales 
over  124,000,  and  stipulated  that  either  party  might  cancel  the 
contract  on  giving  ten  days'  notice,  but,  at  the  close  of  the  ten 
days'  period  that  "the  accounts  to  be  settled  on  the  same  basis 
as  though  the  full  period  of  the  contract  had  elapsed."  Held, 
that  the  salesman,  on  the  termination  of  the  contract  before  the 
end  of  the  year,  was  entitled  to  commission  on  all  sales  in  ex- 
cess of  $2,000  a  month.   ^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Eugene  S.  Elliott,  Circuit  Judge.  Af- 
firmed. 

This  is  an  action  to  recover  $582.94,  alleged  to  be  due  the 
plaintiff  for  the  breach  of  a  contract  entered  into  between 
the  parties  September  30,  1899,  wherein  and  whereby  the 
plaintiff  agreed  to  devote  his  entire  time  and  attention  from 
December  31,  1899,  to  December  31,  1900,  as  a  traveling 
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salesman,  to  sell  goods  for  the  defendants  in  such  territory  as 
should  be  allotted  to  him,  and  in  aU  respects  to  devote  his 
whole  time  and  attention  to  the  interests  of  the  defendants; 
that  the  defendants  therein  agreed  to  allow  the  plaintiff  $100 
per  month  during  that  period,  and  also  during  actual  travels 
aU  necessary  expenses,  viz.,  $25  per  week  in  cash,  and  also  aU 
mileage  and  excess  books.  The  defendants  agreed  therein  to 
allow  the  plaintiff  "a  commission  of  five  (5)  per  cent  on  aU 
sales  over  $24,000,"  except  on  Angora  and  ice  wool  yams,  on 
which  the  defendants  were  to  allow  the  plaintiff  ^'a  commis- 
sion of  two  and  one-half  per  cent,  in  cases  where  orders" 
should  be  accepted,  the  goods  actually  shipped  and  delivered, 
and  the  accounts  collected  by  the  defendants.  The  contract 
also  contained  this^provision: 

'TBoth  parties  to  this  agreement  have  the  privilege  to  cancel 
this  contract  by  giving  ten  (10)  days'  notice  in  writing,  and 
at  the  close  of  said  period  the  accounts  to  be  settled  on  the 
same  basis  as  though  the  full  period  of  this  contract  had 
elapsed." 

After  alleging  the  business  and  relationship  of  the  parties, 
and  the  making  of  such  contract,  the  complaint  alleges,  in 
effect,  that  pursuant  to  said  agreement  the  plaintiff  entered 
into  the  employment  as  such  traveling  salesman  December 
31,  1899,  and  continued  in  such  employment  until  June  20, 
1900;  that  June  9,  1900,  the  defendants  served  upon  the 
plaintiff  notice  that  said  contract  with  defendants  as  a 
traveling  salesman  was  therewith  canceled,  and  that  from  and 
after  June  20,  1900,  the  plaintiff  was  discharged  from  the 
employment  of  the  defendants,  and  inclosed  their  check  for 
$100,  the  balance  due  the  plaintiff  for  June,  1900,  and  that 
any  other  sums  due  and  owing  to  the  plaintiff  from  the  de- 
fendants would  be  paid  according  to  contract;  that  fron> 
December  31,  1899,  to  June  20,  1900,  the  plaintiff  continued 
in  the  employ  of  the  defendants,  and,  pursuant  to  the  con- 
tractj  sold  $212.76  worth  of  merchandise  known  as  "Angora 
Vou  116—7 
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Ice  Wcx>l,"  and  $23,558.63  worth  of  other  merchandise;  that 
January  2, 1901,  the  defendants  furnished  to  the  plaintiff,  at 
his  request,  a  statement  showing  the  amount  of  goods  sold  by 
him  pursuant  to  the  said  contract,  as  mentioned;  that  the 
plaintiff  had  received  for  his  services  so  performed  the  sum 
of  $600.30,  in  cash  and  merchandise,  and  no  more;  that  there 
is  due  to  the  plaintiff  from  the  defendants,  pursuant  to  said 
contract  for  services  performed,  and  for  commissions  upon 
the  merchandise  sold,  as  mentioned,  the  sum  of  $582.94,  for 
which  the  complaint  prays  judgment,  together  with  costs  of 
this  action. 

The  defendants  answered  by  way  of  admissions,  denials, 
and  counter  allegations,  to  the  effect  that  June  3,  1900,  they 
received  from  the  plaintiff  his  resignation,  to  take  effect  Sep- 
tember 1,  1900 ;  that  April  15,  1900,  the  plaintiff,  in  viola- 
tion of  such  contract,  and  two  other  employees  of  the  defend- 
ants entered  into  an  agreement  to  become  partners  in  the 
same  kind  of  business  as  the  defendants,  and  to  sell  and  deal 
in  the  same  kind  of  goods  and  merchandise,  to  commence  Sep- 
tember 1,  1900,  by  reason  of  which  the  defendants  suffered 
damage  in  the  sum  of  $500,  and  also  alleged  similar  facts  by 
way  of  counterclaim. 

The  plaintiff  replied  to  such  counterclaim,  denying  each 
and  every  allegation  therein  alleged. 

May  17,  1901,  the  cause  was  referred  to  a  referee,  to  hear, 
try,  and  determina  At  the  close  of  the  trial  the  referee  found 
the  making  of  the  contract,  the  services  rendered,  the  amount 
of  sales  made,  the  resignation  of  the  plaintiff,  and  his  dis- 
charge by  the  defendants,  as  mentioned ;  (10)  and  also  found 
that  the  clause  of  the  contract  quoted  was  clear  and  unam- 
biguous, and  not  subject  to  double  construction  J  that  by  its 
terms  the  defendants  were  only  to  pay  a  commission  on  sales 
in  excess  of  $24,000,  irrespective  of  when  the  contract  should 
be  terminated;  (13)  that  the  sales  obtained  through  the  so- 
licitation and  service  of  the  plaintiff  from  December  81, 
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1899,  to  June  20, 1900,  were  only  $23,776.38 ;  (16)  that  the 
allegations  of  the  complaint  were  true,  except  as  to  commis- 
sions, which  were  not  sustained;  (17  and  18)  that  the  allega- 
tions of  the  answer  as  to  the  plaintiffs  failure  to  devote  his 
whole  time  to  the  business  of  the  defendants  were  not  sus- 
tained by  the  evidence;  (19)  that  there  is  nothing  due  the 
plaintiff  for  commissions  or  otherwise;  (20)  that  there  is 
nothing  due  the  defendants  for  failure  of  the  plaintiff  to 
comply  with  the  contract.  And  as  conclusions  of  law  the 
referee  found  that  the  complaint  should  be  dismissed,  and 
that  the  defendants  take  nothing  by  reason  of  their  counter- 
claim. On  motion  to  modify  and  confirm  such  report  of  the 
.  referee,  the  trial  court  concurred,  substantially,  with  the  facts 
found  by  the  referee,  except  in  construing  the  clause  of  the 
contract  quoted  above  so  as  to  allow  the  plaintiff  commissions 
on  all  sales  in  excess  of  $2,000  per  month.  In  modifying 
such  report^  the  late  Judge  Elliott  said : 

"It  is  the  duty  of  the  court  to  put  itself  so  far  as  possible 
in  the  position  of  the  contracting  parties,  and  from  tlie  lan- 
guage of  the  contract  itself,  the  subject-matter,  and  the  sur- 
rounding circumstances,  to  determine  what  they  contemplated 
at  the  time  of  making  the  agreement.  There  is  nothing 
vague  or  ambiguous  or  that  calls  for  construction  in  the  con- 
tract, except  the  phrasing  of  the  stipulation  which  provides 
that  when  the  employment  is  terminated  within  the  year  the 
accounts  shall  ^be  settled  on  the  same  basis  as  though  the  full 
period  of  the  contract  had  elapsed.'  I  apprehend  that  the 
words  'on  the  same  basis'  are  equivalent  to  'on  the  same  terms' 
or  'conditions'  or  'principle.'  What  were  the  'terms'  or  'con- 
ditions' of  the  full  period  ?  Evidently,  $100  per  month,  and 
a  commission  upon  sales  in  excess  of  $24,000.  It  is  signifi- 
cant that  the  full  period  was  twelve  months,  and  that  com- 
missions were  payable  when  the  sales  average  more  than 
$2,000  per  month  for  such  twelve  months.  The  employment 
being  terminated  in  less  than  the  full  period,  the  accounts 
were  to  be  settled  upon  the  same  'basis,'  'terms/  or  'condi- 
tions' as  pertained  to  the  full  period ;  in  other  words,  defend- 
ants were  to  pay  the  commissions  in  case  the  sales  averaged 
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over  $2,000  per  month.  Only  by  such  a  construction  is  it 
possible  to  give  meaning  to  the  words  *the  accounts  to  be 
settled.'  What  accounts?  Plaintiffs  salary  was  payable 
mointhly,  and  did  not  call  for  a  settlement,  so,  unless  the 
words  'the  accounts  to  be  settled'  refer  to  commissions,  they 
can  refer  to  nothing.  .  .  .  Unless  this  stipulation  was  in- 
serted for  the  benefit  of  plaintiff,  it  is  wholly  needless,  since, 
except  for  it^  defendants  would  not  be  obligated  to  pay  any 
commission  until  sales  had  been  made  and  collected  exceed- 
ing $24,000.  For  the  reason  stated,  I  am  brought  to  the  con- 
clusion that  the  parties  contemplated  and  intended  that 
plaintiff  should  receive  a  commission  whenever  his  sales  and 
the  collections  thereupon  averaged  more  than  $2,000  per 
month  for  the  full  term  of  the  one  year,  or  such  part  thereof 
as  he  continued  in  the  employ  of  defendants  under  the  con- 
tract. The  findings  and  conclusions  of  the  referee  will  be 
amended  as  moved  by  the  plaintiff,  and  as  amended  will  bo 
confirmed,  and  judgment  entered  accordingly." 

From  the  judgment  entered  upon  such  amended  findings 
and  conclusions,  the  defendants  bring  this  appeal. 

Leopold  Hammelj  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Turner,  Pease  & 
Turner,  attorneys,  and  «7.  fl".  Turner,  of  counsel,  and  oral 
argument  by  TF.  /.  Turner. 

Cassoday,  C.  J.  By  the  terms  of  the  contract^  the  plaint- 
iff was  to  have  a  salary  and  certain  expenses.  He  was  to 
have  "a  commission  ...  on  all  sales  over  $24,000." 
The  decision  must  turn  upon  the  construction  to  be  given  to 
the  additional  clause  of  the  contract  quoted  in  the  statement 
of  facts,  to  the  effect  that,  if  either  party  canceled  the  contract 
by  giving  the  notice  in  writing  mentioned,  then  at  the  close 
of  that  "period  the  accounts"  between  the  parties  were  "to  be 
settled  on  the  same  basis  as  though  the  full  period  of  this  con- 
tract had  elapsed."  The  plaintiff  had  been  employed  under 
the  contract  less  than  six  months  when  the  defendants  can- 
celed the  same  by  giving  the  requisite  notice.  During  that 
time  his  sales  amounted  to  a  little  less  than  $24,000.     The 
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defendants  contend  that  he  is  entitled  to  no  commissions^  be- 
cause his  sales  did  not  exceed  that  amount,  even  though  they 
might  have  been  double  that  amount  had  the  plaintiff  con- 
tinued in  the  employment  of  the  defendants  to  the  end  of  the 
Tear.  In  support  of  such  contention,  counsel  seem  to  rely 
on  Stem  v.  Rosenheim,  67  Md.  503,  10  Atl.  221 ;  Atkins  v. 
Keener,  109  Ala.  143,  19  South.  402 ;  Thompson  v.  Saco  W. 
P.  Co.  114  Mass.  159 ;  Kelly  v.  Carthage  Wheel  Co.  62  Ohio 
St  598,  57  K  E.  984.  But  in  none  of  these  cases  did  the 
contract  contain  any  provision  similar  to  the  clause  in  ques- 
tion. The  contract  in  the  Maryland  case  is  quite  similar  to 
what  the  contract  in  the  case  at  bar  would  have  been,  had  that 
clause  been  omitted, — ^with  this  difference:  That  the  em- 
ployer in  that  case  reserved  the  right  to  terminate  the  contract 
at  the  end  of  six  months  if  the  services  were  unsatisfactory, 
and  in  that  event  the  employee  was  "to  receive  no  further 
compensation."  It  is  well  settled  that  in  construing  a  con- 
tract all  of  its  terms  must  be  considered.  Jacohs  v.  Spalding, 
71  Wis.  177, 189,  36  K  W.  608 ;  Gibhons  v.  Orinsel,  79  Wis. 
369,  48  K  W.  255.  The  intention  of  the  parties  is  to  be 
gathered,  if  possible,  from  the  language  employed.  Id.;  T. 
B.  Scott  Lumber  Co.  v.  Hafner-LotJiman  Mfg.  Co.  91  Wis. 
671,  65  K  W  513;  Braun  v.  Wis.  Rendering  Co.  92  Wis. 
247,  66  N.  W.  196 ;  Mississippi  fi.  L.  Co.  v.  Wheelihan,  94 
Wis.  96,  98,  99,  101,  68  K  W.  878 ;  Wisconsin  M.  &  F.  Ins. 
Co.  Bank  v.  WiLkvns,  95  Wis.  115,  69  N.  W.  354.  Thus  it  is 
held  by  the  supreme  court  of  the  United  States : 

"In  the  interpretation  of  any  particular  clause  of  a  con- 
tract, the  court  is  required  to  examine  the  entire  contract, 
and  may  also  consider  the  relations  of  the  parties,  their  con- 
nection with  the  subject-matter  of  the  contract,  and  the  cir- 
cumstances under  which  it  was  made."  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Denver  &  R.  O.  R.  Co.  148  U.  S.  596,  609,  12  Sup. 
Ct  479,  36  L.  Ed.  277 ;  Winona  &  St.  P.  L.  Co.  v.  Minne- 
sota, 159  U.  S.  531, 16  Sup.  Ct.  83,  40  L.  Ed.  247. 


102  SUPREME  COURT  OF  WISCONSIN.       [Deo. 

Coxe  Bro&  A;  Ca  ▼.  Milbrath,  116  Wis.  103. 

Under  the  adjudications  cited,  and  many  others  which 
might  be  cited,  the  court  is  not  at  liberty  to  eliminate  from 
the  contract  the  particular  clause  in  question,  any  more  than 
it  would  be  at  liberty  to  add  new  provisions  to  the  contract. 
The  language  of  the  late  Judge  Elliott  in  construing  the 
contract  is  given  in  the  foregoing  statement  of  facts.  Wo 
f  ullv  concur  in  what  he  there  said,  and  it  need  not  here  be  re- 
peated.  The  words,  "at  the  close  of  said  period  the  accounts 
to  be  settled  on  the  same  basis  as  though  the  full  period  of 
this  contract  had  elapsed,"  manifestly  mean  what  he  held 
they  do  mean. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


CoxB  Begs.  &  Co.,  Appellant^  vs.  Milbbath,  Respondent. 

November  29— -December  16,  1902, 

Appeal  and  error:  Practice:  Immaterial  error, 

1.  Where  technical  error  appears  In  the  record  the  judgment  ap- 

pealed from  will  not  be  reversed  unless  some  prejudice  thereby 
results  to  the  appellant 

2.  Where  out  of  three  questions  of  a  special  verdict,  one  question 

and  its  answer  fully  supports  the  Judgment  appealed  from,  and 
it  cannot  be  discovered  that  either  the  submission  of  the  other 
two  questions  or  the  admission  of  evidence  upon  the  issues  em- 
braced in  them  could  have  affected  the  answer  to  that  ques- 
tion, the  appellant  is  not  prejudiced  thereby. 

Appeal  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  Geo.  W.  Burnell,  Judge.    Affirmed. 

Action  upon  a  guaranty  made  by  defendant,  and  delivered 
January  18,  1896,  in  the  following  words:  "I  hereby  extend 
the  guarantee  of  O.  Komreich's  account,  which  expires 
today,  to  an  amount  not  exceeding  twenty-five  hundred  dol- 
lars, until  May  1st,  1897,"  which  guaranty,  upon  a  former 
appeal,  was  held  valid  by  this  court  as  to  all  coal  sold  to  Kom- 
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reich  after  January  18th.  110  Wis,  499,  86  K  W.  174.  On 
that  date  there  was  a  balance  due  from  Komreich  in  the  sum 
of  $3,528.64,  and  thereafter  coal  was  sold  to  him  by  the 
plaintiff  to  the  amount  of  $1,932.61.  During  the  same  period 
Komreich  received  credit  for  money,  commissions,  etc.,  to 
the  amount  of  $1,817.82,  and  in  addition  there  was  paid  to 
plaintiff's  agent  Komreich's  promissory  note  for  $2,000,  in- 
dorsed by  the  defendant,  which  was  afterwards  paid  in  due 
course.  The  questions  litigated  were  with  reference  to  the 
application  of  these  several  payments,  it  being  claimed  on  be- 
half of  the  defendant  that  he  signed  the  note,  intrusted  same 
to  Komreich  to  be  applied  on  the  guaranty,  and  that  it  was 
delivered  by  Kornreich  and  received  by  plaintiff's  agent 
Kuesel  upon  the  express  understanding  that  it  was  to  so 
apply.  It  was  also  claimed  by  defendant  that  at  the  time  of 
making  the  guaranty  plaintiff's  agent  agreed  that  all  sums 
paid  by  Kornreich  on  account  should  apply  on  the  guarantied 
portion  of  his  indebtedness.  Both  of  these  contentions  were 
denied  by  the  testimony  of  the  agent  Kuesel.  The  court  sub- 
mitted a  special  verdict  of  three  questions:  (1)  Was  the 
note  delivered  by  defendant  to  Komreich  with  instructions 
that  it  be  applied  on  the  guaranty?  (2)  Was  the  note  de- 
livered to  Kuesel  with  directions  that  it  be  applied  on  de- 
fendant's guaranty?  (3)  Was  it  understood  by  Milbrath 
and  Kuesel  at  the  time  of  making  the  guaranty  that  all  pay- 
ments made  on  Kornreich's  account  were  to  be  applied 
thereon?  All  these  questions  were  answered  in  the  affirma- 
tive. After  motion  for  a  new  trial  on  the  minutes  of  the 
judge,  judgment  was  entered  for  the  defendant,  from  which 
the  plaintiff  appeals.  He  assigns  as  error — First,  the  sub- 
mission of  the  first  and  third  questions  in  the  special  verdict ; 
second,  refusal  to  strike  out  evidence  admitted  in  support  of 
the  third  question;  and,  third,  the  admission  of  evidence  in 
support  of  the  first  question. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
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Van  DyJce  &  Van  Dyhe  &  Carter,  and  for  the  resjwndent  on 
that  of  Julius  E.  Boehr. 

DoDOEy  J.  Were  it  conceded  that  each  of  the  appellant's 
assignments  presented  a  technical  error  of  the  trial  court, 
which  it  is  not,  still  we  should  not  be  at  liberty  to  reverse  for 
that  reason  unless  we  could  discover  some  prejudice  thereby 
resulting  to  him.  The  second  question  and  its  answer,  if  not 
affected  by  any  error,  fully  support  the  judgment  If  the 
$2,000  note  was  delivered  to  the  plaintiff's  agent  expressly 
for  the  purpose  of  application  upon  the  defendant's  guaranty, 
it  more  than  satisfied  all  liability  established  thereon.  Upon 
most  careful  consideration,  we  find  ourselves  unable  to  con- 
ceive how  the  jury's  conclusion  upon  that  question  could  have 
been  affected  by  either  of  the  acts  assigned  as  error.  The 
answer  to  that  question  depended  upon  a  square  conflict  of 
evidence  as  to  the  existence  and  details  of  a  transaction  be- 
tween Komreich  and  Kuesel.  Did  Kornreich  deliver  that 
note  to  Kuesel,  and  did  he  inform  him  upon  such  delivery 
that  it  was  for  application  upon  the  guaranty  ?  If  the  jury 
were  properly  instructed,  their  conclusion  could  have  in  no 
wise  been  affected  or  varied  by  considerations  whetJier  the 
note  was  delivered  by  defendant  to  Komreich  with  certain 
instructions,  or  whether,  at  the  time  of  entering  into  the 
guaranty  some  months  before,  certain  promises  as  to  appli- 
cation of  payments  were  made  by  Kuesel.  That  the  jury 
were  properly  instructed  we  must  assume  from  the  fact  that 
appellant  makes  no  complaint  either  of  the  instructions  given 
or  of  the  refusal  of  any  requests  to  instruct.  Indeed,  he  does 
not  even  print  the  instructions  given  or  requested.  Being 
thus  unable  to  discover  that  either  the  submission  of  the  other 
two  questions  or  the  admission  of  evidence  upon  the  issues 
embraced  in  them  could  have  affected  the  answer  to  the  sec- 
ond question,  we  cannot  say  that  appellant  was  thereby  preju- 
diced in  any  respect  affecting  the  judgment  appealed  from. 

By  the  Court. — Judgment  affirmed. 
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Weeks,  Appellant^  vs.  Hobebt  A.  Johnson  Company,  Ee- 

epondent 

December  1— December  16, 19C2. 

Sale  of  chattels:  Order:  Subsequent  correspondency:  Contracts:  Writ- 
ten  and  printed  conditions:  Acceptance:  Lien  of  consignee: 
Waiver:  Agency:  Estras, 

1.  Defendant  ordered  a  machine  through  plaintliTs  agent,  the  writ- 

ten order  stipulating  that  the  machine  was  guaranteed  to  give 
"entire  satisfaction."  Plaintiff  wrote  defendant  asking  for  "con- 
firmation of  the  order/'  stating  that  he  did  not  like  the  term 
^entire  satisfaction."  Defendant  in  reply  stated  that,  after 
T>eing  thoroughly  tested,  if  the  machine  proved  as  represented 
he  would  keep  it,  and  pay  for  it,  and  referred  to  the  original 
written  order  as  a  "conditional  order."  Held,  that  the  subse- 
quent correspondence  in  no  way  changed  the  terms  of  the  order. 

2.  A  contract  for  the  sale  of  a  machine  was  on  a  printed  form,  and 

the  written  part  of  the  order  stated  that  entire  satisfaction  was 
guaranteed.  On  the  margin  there  was  printed  "Goods  shipped 
at  buyer's  risk"  and  "all  claims  for  deficiencies  must  be  made 
within  fifteen  days  after  receipt  of  goods."  Held,  that  such 
printed  matter  did  not  destroy  or  change  the  terms  and  condi- 
tions written  in  the  order. 

3.  Defendant  purchased  a  machine  from  plaintiff  on  condition  that 

it  worked  satisfactorily.  In  attempting  to  use  it  he  spoiled  con- 
siderable material,  and,  at  plaintiffs  request,  had  a  duplicate 
part  made  for  one  portion.  After  having  decided  that  it  was 
not  satisfactory,  defendant  offered  to  return  the  machine  to  the 
plaintiff  on  receipt  of  payment  for  the  material  damaged  and 
his  expenditures  for  the  duplicate  part  Sec.  3345,  Stats.  1898, 
provides  that  "every  consignee  of  property  shall  have  a  lien 
thereon  for  any  money  advanced  by  him  to  or  for  the  use  of  the 
person  in  whose  name  the  shipment  of  such  property  is  made." 
Held,  that  the  mere  fact  that  defendant  proposed  to  return  the 
machine  upon  receipt  of  payment  for  his  whole  claim,  including 
that  for  damaged  material  for  which  he  had  no  lien,  was  not  a 
waiver  of  the  lien  for  his  expenditures  in  supplying  the  dupli- 
cate part 

4.  In  such  case  the  retention  of  the  machine  did  not  amount  to  an 

acceptance. 
Z.  Defendant  ordered  a  machine  of  plaintiffs  agent,  to  be  accepted 
if  satisfactory,  and,  having  difficulty  with  it,  notified  plaintiff, 
who  answered  that  he  had  written  the  agent;  that  the  agent 
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would  go  and  see  the  machine,  and  expressed  confidence  that 
matters  would  be  satisfactorily  arranged.  Plaintiff  testified 
that  he  had  "turned  the  matter  over  to"  the  agent.  When  de- 
fendant made  claim  for  certain  damaged  material,  plaintiff 
stated  he  would  see  the  agent,  that  he  had  nothing  to  lose,  and 
that  he  would  look  to  the  agent  for  the  claim.  Held,  that  a  sob- 
sequent  notice  by  defendant  that  the  machine  was  unsatisfac- 
tory and  would  be  returned,  was  properly  sent  to  the  agent. 
6.  Defendant  ordered  from  plaintiff  a  "chocolate  dipping  machine," 
agreeing  to  purchase  it  if  it  did  the  work  it  was  represented  to 
do.  Plaintiff  suggested  that,  in  order  to  run  the  machine  to  its 
guaranteed  capacity,  defendant  should  have  four  extra  screens, 
which  defendant  ordered  and  plaintiff  furnished.  The  screens 
constituted  a  part  of  the  machine,  and  were  of  no  use  in  any 
other  machine  or  for  any  other  purpose.  Held,  that  there  was 
no  foundation  for  extra  charge  for  the  screens. 

Appeax  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Warren  D.  Tarrant,  Circuit  Judge.  Af- 
firmed. 

This  is  an  action  to  recover  $1,000,  the  purchase  price  of  a 
chocolate  dip  machine,  f.  o.  b.  Philadelj^ia,  and  $45,  the  ex- 
penses of  a  man  going  to  Milwaukee  to  set  up  the  machine,, 
and  $40  for  four  special  screens,  reasonably  worth  and  of  the 
market  value  of  $40,  and  interest  on  the  total  amount  from 
April  10,  1900.  The  defendant  answered  by  way  of  admis- 
sions, denials,  and  counter  allegations,  and  set  up  a  counter- 
claim to  the  effect  that  the  plaintiff  warranted  and  guarantied 
the  machine  to  perform  the  work  well  for  which  it  was  in- 
tended, and  be  of  great  value  and  assistance  to  the  defendant 
in  the  manufacture  of  confectionery,  and  that  the  machine  in 
its  work  would  be  and  prove  to  be  entirely  satisfactory  to  the 
defendant;  that,  relying  upon  such  guaranty,  the  defendant 
agreed  to  test  the  machine  in  its  business,  and  did  thereafter 
thoroughly  try  and  test  the  machine  in  the  manner,  way,  and 
form  as  directed  by  the  plaintiff,  and  in  so  doing  destroyed 
and  rendered  worthless  material  of  the  value  of  $114.04;  that 
such  test  proved  the  machine  to  be,  and  it  was,  utterly  worth- 
less  and  of  no  value,   and   demanded  judgment  for  the 
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$114.04,  besides  the  costs  and  disbursements  of  this  action. 

The  counterclaim  was  put  in  issue  by  a  reply.    At  the  close- 

of  the  trial  a  verdict  was  directed  in  favor  of  the  defendant. 

From  the  judgment  entered  thereon  dismissing  the  action 

upon  the  merits,  and  for  $35.52  costs,  the  plaintiff  brings  thifr 

appeal 

The  written  order  for  the  machine  is  as  follows : 

J'S  Order  Blank 

-g  **  "  For  Labor  Saving  Confectionery  Machines. 

g  '^  By  John  Werner, 

«  8  Rochester,  N.  Y.,  U.  S.  A. 

S  *^  Terms,  net  30  days.     Goods  shipped  at  buyer's  risk. 

g  S  Date,  November  24, 1899. 

.2*3  Ship  to  Robert  A.  Johnston  Co.,  Milwaukee,  Wis. 

^  «  Number  of  Articles.     Description  of  Qoods.     Price. 

-§  oj  One  chocolate  dip  machine,  f .  o.  b.  Philadel- 

^^  phia.     Capacity,  1,000  to  3,000  lbs.  a 

*^  12  day,  and  exclusive  right  to  use  it  in  Mil- 

g  g  waukee  for  one  year,  iZ.  A,  Johnston  Co, 

%'%        ^  p^y  ^-  ^-  ^^^  ^^^ ^^^  ^  p^^  ^p °^*"  $1,000.00' 

^  *^  ^  chine,  •  if   machine    accepted;    otherwise 

^-     '^  machine   returned  f.    o.    b.   Milwaukee, 


-"  'S  'S         Wis.     Entire  satisfaction  guaranteed. 
la  J.  W.  A 


Is,  J.  W.  Werner." 

To  that  order  the  plaintiff  wrote  the  defendant  under  date 
of  November  28,  1899 : 

"We  are  in  receipt  of  an  order  to  our  Mr.  Werner  for  a 
chocolate  dipping  machine,  and  before  shipping  same  would 
like  your  confirmation.  We  don't  like  the  term  'entire  satis- 
faction.' It  is  very  broad,  although  we  have  confidence  that 
we  can  give  you  all  we  claim  and  more.  We  cannot  afford 
to  take  big  chances,  as  the  machine  weighs  over  a  ton.  We- 
will  refer  you  to"  several  persons  therein  named. 

The  defendant  replied  under  date  of  December  1,  1899 : 

I  *^e  do  not  quite  understand  what  you  mean  by  wanting 

our  confirmation  of  the  order  for  machinery.  We  had  a  per- 
fect understanding  with  Mr.  Werner  when  he  was  here,  and 
he  seemed  to  be  a  very  honest  and  honorable  gentleman. 
When  the  machinery  arrives  and  is  thoroughly  tested,  <md  if 
it  proves  as  represented,  we  will  be  pleased  to  keep  it,  and  pay 
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for  it,  and  I  have  no  donbt  that  Mr.  Werner  was  well  satis- 
fied that  he  was  doing  business  with  honorable  people  when 
he  did  business  with  us.  We  always  try  to  buy  the  very  best 
thing  there  i^on  the  market  in  machinery,  and,  if  Mr.  Wer- 
ner did  not  make  us  believe  that  what  you  had  was  the  best, 
he  probably  would  not  have  left  with  our  conditional  order. 
We  will  forward  to  you  to-day  by  mail  the  molds,  as  re- 
quested, and  will  write  you  at  the  same  time  what  particulars 
may  be  necessary." 

December  13,  1899,  the  defendant  wrote  the  plaintiff: 

"For  the  present  we  only  wish  to  make  the  drop  seme  as 
sample  sent  you,  but,  as  we  wish  to  run  this  machine  to  its 
capacity,  you  had  better  make  us  four  extra  screens.  If  the 
machine  works  as  represented,  we  will  want  other  designs, 
but  for  the  present,  in  order  to  get  started,  we  prefer  this  one 
mold  only." 

December  14,  1899,  the  defendant  wrote  the  plaintiff: 

"We  have  decided  to  have  you  make  the  four  extra  screens 
ordered, — one  each  as  per  sample  we  are  sending  you  under 
separate  cover." 

January  13,  1900,  the  defendant  informed  the  plaintiff 
that  the  machine  had  arrived  at  Milwaukee.  The  plaintiff 
thereupon  came  to  Milwaukee  and  set  up  the  machine,  and 
then  proceeded  to  test  it^  but  failed  to  make  it  work  satis- 
factorily to  the  defendant  or  to  his  own  satisfaction.  The 
plaintiff  then  suggested  that  he  would  send  for  another  box 
to  run  the  baskets  through,  and  put  a  steam  coil  therein  to 
keep  the  sieves  warm,  and  the  defendant's  man  said,  "All 
right."  After  the  plaintiff  left,  the  defendant  received  a 
postal  card  from  him  postmarked  January  18,  1900,  at  Chi- 
cago, as  follows : 

"I  think  best  to  have  you  get  the  brace  hot  box  made  there, 
and  then  you  will  have  it  as  you  wish ;  it  will  be  quite  a  delay 
should  I  ship  from  home.  Use  the  one  you  have  for  the  per- 
forated one  or  inside,  and  advise  me  how  it  worked  as  soon  as 
you  have  it  in  shape.    Wishing  you  abundant  success, 

"Yours,  W.  H.  Weeks." 
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The  defendant  had  the  box  made  and  put  into  the  machine. 
It  was  a  part  of  the  machine, — similar  to  the  one  on  when  the 
madiine  came, — ^but  the  machine  gave  but  very  little,  if  any, 
better  success.  January  23,  1900,  the  defendant  wrote  to  the 
plaintiff: 

'We  discovered  yesterday  that  all  of  the  chocolate  drops 
we  have  turned  out  on  your  machine  taste  after  paint,  and  it 
is  impossible  for  us  to  send  out  the  goods ;  they  are  a  dead 
loss  on  our  hands.  Upon  investigating  your  machine  thor- 
oughly, we  find  that  what  you  stated  to  us  was  enamel  on  the 
inside  of  the  machine  turns  out  to  be  paint.  The  machine 
cannot  be  used  in  its  present  condition,  and  we  cannot  do  any- 
thing with  it  until  we  hear  from  you.  Kindly  let  us  hear 
from  you  promptly.'' 

The  plaintiff  replied  under  date  of  January  27,  1900,  and 
after  some  discussion,  among  other  things  said : 

"Will  you  kindly  let  us  know  the  anv)unt  of  your  loss,  and 
send  us  samples  of  the  drops,  as  we  might  be  able  to  dispose 
of  them  in  Chicago  or  in  our  city.  Mr.  Werner,  to  whom  we 
have  written,  tells  us  that  he  will  be  in  your  city  soon,  and  is 
confident  matters  will  be  satisfactorily  arranged.  You  can 
remove  enamel  by  first  taking  alcohol,  then  turpentine,  and 
thoroughly  cleansing  with  a  strong  solution  of  potash.  Trust- 
ing you  will  have  no  further  trouble,  we  remain,  very  truly 
yours." 

February  1,  1900,  the  defendant  acknowledged  receipt  of 
that  letter,  and  wrote  to  the  plaintiff: 

*We  have  on  hand  about  340  lbs.  of  chocolate  that  was 
used  in  your  machine  that  we  have  set  aside ;  also  about  300 
lbs.  of  chocolate  drops  as  per  sample  we  are  sending  you 
under  separate  cover.  If  you  will  test  one  of  these,  you  will 
readily  detect  the  taste  in  question.  We  hope  that  Mr.  Wer- 
ner will  be  able  to  visit  Milwaukee  very  shortly,  as  we  have 
decided  to  let  the  machine  rest  until  he  calls." 

April  10,  1900,  the  defendant  wrote  to  the  plaintiff: 

"The  chocolate  machine  which  we  received  from  you  on 
trial,  as  per  agreement  dated  November  24th,  we  are  obliged 
to  reject.    We  inclose  bill  covering  various  items  of  expense^ 
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including  chocolate  and  chocolate  drops  damaged  by  paint, 
-of  which  we  notified  you  some  time  ago.  Upon  receipt  of 
your  check  for  this  amount  ($114.04)  we  will  be  pleased  to 
return  your  machine." 

July  30,  1900,  this  action  was  commenced. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  BoUum  &  Vilas,  and  oral  argument  by  F.  H.  Beinr 
ingtoTL 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence  & 
>Quarles,  and  oral  argument  by  W.  C.  Qnarles. 

Cassoday,  C.  J.  By  the  terms  of  the  order  the  defend- 
.ant  was  to  have  the  "exclusive  right  to  use"  the  machine  in 
Milwaukee  "for  one  year"  by  paying  the  railroad  "fare  for 
man  to  put  up  machine,  if  machine  accepted ;  otherwise  ma- 
•ehine  returned  f.  o.  b.  Milwaukee,  Wis.  Entire  satisfaction 
guaranteed."  In  response  to  that  order  the  plaintiff  stated 
that,  before  shipping  the  machine,  he  would  like  the  defend- 
ant's "confirmation,"  and  that  he  did  not  "like  the  term  *en- 
tire  satisfaction'  " ;  but  there  was  no  refusal  to  ship  the  ma- 
<jhine  upon  the  terms  expressed  in  the  order.  This  is  made 
'Certain  by  the  defendant's  letter  of  December  1,  1899,  in 
reply,  in  which  it  is  stated  that:  "When  the  machinery  ar- 
rives and  is  thoroughly  tested,  and  if  it  proves  as  represented, 
we  will  be  pleased  to  keep  it,  and  pay  for  it ;"  and  that  if  the 
plaintiff's  agent,  Werner,  had  not  made  the  defendant  believe 
that  the  plaintiff's  machine  was  the  best,  he  probably  would 
not  have  obtained  the  defendant's  "conditional  order."  The 
■subsequent  correspondence  in  no  way  changed  the  terms  of 
the  order.  On  the  contrary,  some  of  the  letters  and  the  con- 
Kiuct  of  the  parties  tended  to  confirm  the  order  as  written. 
That  order  was  a  printed  blank  filled  up  in  writing.  There 
was  printed  at  the  top  and  above  the  date:  "Terms,  net  30 
days.  Goods  shipped  at  buyer's  risk ;"  and  on  the  side :  "All 
<5laims  for  deficiencies  must  be  made  within  15  days  after  re- 
ceipt of  goods."    Such  printed  matter  cannot  be  allowed  to 
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destroy  or  change  the  terms  and  conditions  written  in  the  i 

order.  1  Greenl.  Ev.  (15th  Ed.)  §  278.  See  State  ex  rel 
Blodgett  v.  Eagan,  115  Wis.  417,  91  X.  W.  984,  and  cases  i 

there  cited.  It  follows  that  the  plaintiff  shipped  the  machine 
upon  the  terms  and  conditions  written  in  the  order,  to  the 
eflPect  that  it  was  to  he  satisfactory  to  the  defendant,  and  paid 
for  if  accepted  by  the  defendant ;  otherwise  returned  f .  o.  b. 
Milwaukee.  It  never  worked  to  the  satisfaction  of  the  de- 
fendant The  failure  of  the  machine  to  fulfill  the  guaranty 
seems  to  have  been  recognized  by  the  plaintiff  when  he  tested 
the  machine  about  the  middle  of  January,  1900,  and  also  in 
his  letter  of  January  27,  1900. 

2.  But  it  is  claimed  that  the  defendant's  remedy  for  such 
failure  to  fulfill  the  guaranty  was  to  return  the  machine 
f .  o.  b.  Milwaukee,  as  prescribed  in  the  contract ;  and  that  the 
defendant's  letter  of  April  10,  1900,  rejecting  the  machine 
80  received  by  the  defendant  on  trial,  and  inclosing  a  "bill 
covering  various  items  of  expense,  including  chocolate  and 
chocolate  drops  damaged  by  paint,"  of  which  the  defendant 
had  previously  notified  the  plaintiff,  amounting  in  all  to 
$114.04,  and  stating  that  upon  receipt  of  that  amount  the 
defendant  would  return  the  machine,  was,  in  legal  effect,  an 
acceptance  of  the  machine.  It  appears,  and  is  undisputed, 
that  $21.46  of  the  items  included  in  that  bill  was  expended 
by  the  defendant,  at  the  plaintiff's  request,  in  the  purchase 
of  material  which  was  actually  used  in  the  manufacture  of 
the  rack  or  box  mentioned,  and  which  became  a  part  of  the 
machine.    The  statute  declares : 

"Every  consignee  of  property  shall  have  a  Hen  thereon  for 
any  money  advanced  ...  by  him  to  or  for  the  use  of  the 
person  in  whose  name  the  shipment  of  such  property  is  made, 
and  for  any  money  .  .  .  received  by  such  person  for  his 
use,  unless  he  shall  before  advancing  any  such  money  .  .  . 
or  before  it  is  so  received  for  his  use,  have  notice  that  such 
person  is  not  the  actual  owner  thereof."  Sec.  3345,  Stats. 
1898. 
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Under  this  statute  it  is  very  obvious  that  the  defendant,  a& 
such  consignee,  had  a  lien  for  the  moneys  so  advanced,  and 
was  entitled  to  retain  the  possession  of  the  machine  until 
such  moneys  were  repaid  or  tendered.  The  mere  fact  that 
the  defendant's  letter  of  April  10,  1900,  was  sent  to  the 
plaintiff's  agent,  John  Werner,  instead  of  the  plaintiff,  is 
without  significanca  The  order  was  given  to  Werner.  The 
plaintiff  testified  that  he  had  "turned  the  matter  over  to  Wer- 
ner" ;  and  also  wrote  the  defendant,  January  27,  1900,  that 
he  had  written  Werner,  and  that  he  would  be  in  Milwaukee- 
soon,  and  was  "confident  matters"  would  '1)0  satisfactorily 
arranged" ;  and,  after  receiving  a  copy  of  the  bill  mentioned,, 
the  plaintiff  stated  to  the  defendant,  in  effect,  that  he  would 
see  Werner,  who  made  the  agreement  with  the  defendant  ^ 
that  the  plaintiff  had  nothing  to  lose,  and  would  look  to  Wer- 
ner for  the  claim.  The  mere  fact  that  the  defendant  pro- 
posed to  return  the  machine  upon  the  receipt  of  a  check  for 
the  whole  bill  was  not  a  waiver  of  its  lien  for  the  particular 
bill  mentioned.    Thus,  it  is  stated  in  a  standard  work : 

^'Where  a  holder  of  goods  detains  them  for  two  claims,  asr 
to  one  of  which  he  has  a  lien  and  as  to  the  other  not,  the 
owner  must  tender  the  proper  amount,  unless  the  holder 
either  expressly  or  by  fair  implication  dispenses  with  the. 
necessity  of  a  tender.  Thus,  where  one  who  has  a  particular 
lien  on  property  claims  in  addition  thereto  a  general  lien 
thereon,  to  which  he  is  not  entitled,  and  refuses  to  surrender 
the  property  to  the  owner  on  that  account,  he  does  not  by  so 
doing  waive  the  necessity  of  a  tender  of  the  amount  secured 
by  the  particular  lien."  19  Am.  &  Eng.  Encv.  of  Law  (2d 
Ed.)  33. 

The  plaintiff  made  no  such  tender. 

3.  The  plaintiff  contends  that  the  four  extra  screens  were- 
of  the  value  of  $40,  which  more  than  counterbalanced  the 
lien  claim.  The  machine  was  guarantied  to  have  a  capacity 
of  from  one  to  three  thousand  pounds  per  day.  The  plaintiff" 
suggested  that  the  defendant  ought  to  have  more  sieves, — 
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four  extra  screens, — or  the  defendant  could  not  turn  out  the 
quantity  of  work  guarantied.  The  defendant  informed  the 
plaintiff,  December  13,  1899,  that  the  defendant  wished  ^^to 
run  this  machine  to  its  capacity,''  and  that  the  plaintiff  there- 
fore had  better  make  for  the  defendant  four  extra  screens ; 
and  December  14,  1899,  the  defendant  notified  the  plaintiff 
to  make  the  four  extra  screens, — one  each,  as  per  sample  sent. 
The  four  screens  were  necessary  in  order  to  ascertain,  by  a 
proper  test,  whether  the  machine  had  the  capacity  guarantied. 
They  constituted  a  part  of  the  machine,  and  were  of  no  use  to 
any  other  machine  or  for  any  other  purpose.  It  follows  that 
there  is  no  foundation  for  the  extra  charge  for  the  four 
screens. 

4.  As  the  machine  was  never  accepted,  the  defendant  was 
not  liable  "to  pay  R.  IL  fare  for  man  to  put  up  machine,"  as 
provided  in  the  contract;  and  hence  the  plaintiff  can  take 
nothing  by  reason  of  that  item  alleged  in  the  complaint.  We 
find  no  error  in  the  record. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Dalxmait  and  others.  Respondents,  vs.  Olasen  and  others, 
Appellants,  and  Rockwell  Manufactubing  Company 
and  others.  Respondents. 

December  1 — Decembet  16, 1902, 

Mechanic^  liens:  Suhcontractor  of  auhcontrcuHor:  Conspiracy  to  de^ 
fraud:  Evidence, 

1.  Sees.  3314,  3315,  Stata  1898,  give  a  mechanic's  lien  to  principal 
contractors^  subcontractorB,  material  men  and  laborers,  but  not 
to  a  subcontractor  of  a  subcontractor.  The  owner  of  land  con- 
tracted with  M.  to  build  a  building  thereon  for  |1,000.  M.  sub- 
let  the  entire  contract  to  L.  for  $1,000,  and  L.  sublet  different 
parts  of  the  work  to  various  parties,  who  sought  to  establish 
Vou  116—8 
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their  liens  on  the  theory  that  the  subletting  to  L.  was  fraudulent, 
and  for  the  express  purpose  of  placing  them  in  the  relation  of 
subcontractors  of  a  subcontractor.  Held,  that  even  if  by  reason 
of  a  conspiracy  it  could  be  held  in  equity  that  L.  was  in  fact 
the  principal  contractor  (a  proposition  not  decided),  participa- 
tion of  the  owner  in  the  conspiracy  is  absolutely  essential  to 
bind  him. 

2.  In  such  case  the  fact  that  the  owner  knew  that  L.,  instead  of  M., 
was  in  fact  erecting  the  building,  is  entirely  consistent  with 
good  faith,  and  would  not  support  a  finding  of  conspiracy  based 
on  that  fact  alone. 

8.  In  such  case  proof  that  L.  made  his  bid  with  but  an  hour's  delib- 
eration does  not  Justify  the  conclusion  of  fraud  in  the  contract. 

Appeal  from  a  judgment  of  tlie  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Re- 
versed, 

This  was  a  consolidated  action  brought  for  the  foreclosure 
of  mechanics'  liens  in  favor  of  alleged  subcontractors.  The 
facts,  as  shown  by  the  evidence,  are  in  brief  that  on  July  27, 
1900,  the  appellant  Clasen,  who  owned  a  building  lot  in  the 
city  of  Milwaukee,  made  a  written  contract  with  tlie  appel- 
lant Mindeman,  wherein  Mindeman  agreed  to  build  a  house 
upon  Clasen's  lot,  and  furnish  all  material  therefor,  for  the 
sum  of  $1,000 ;  that  upon  the  following  day  Mindeman  sub- 
let the  contract  to  the  defendant  John  Lavies,  who  by  written 
contract  agreed  v/ith  Mindeman  to  construct  the  building, 
and  furnish  all  material  and  labor  therefor,  for  the  sum  of 
$1,000 ;  that  thereafter  Lavies  made  written  contracts  with 
the  lien  claimants  herein  to  furnish  material  and  labor  in 
the  construction  of  the  house  as  follows:  With  Dallman  & 
Dallmmi,  for  mason  work  and  material,  $280 ;  with  Woljfers- 
dorf,  for  painting,  $97 ;  with  Porman,  for  plastering,  $75 ; 
with  the  Rockwell  Manufacturing  Company,  for  millwork, 
$225;  with  Oeskerman,  for  tinwork,  etc.,  $53.48;  that  the 
house  was  completed,  and  the  contracts  made  by  the  lien 
claimants  with  Lavies  fully  performed,  and  that  after  such 
performance  Lavies  gave  orders  to  the  aforesaid  lien  claim- 
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sntBy  addressed  to  Mindeman,  and  directing  him  to  pay  the 
lien  claimants  the  respective  amounts  due  them^  and  such 
orders  were  all  specified  upon  their  faces  to  be  in  full  pay- 
ment of  the  claims  for  which  they  were  given ;  that  Minde- 
man  refused  to  pay  the  orders ;  that  Clasen  paid  the  full  con- 
tract price  of  the  house  to  Mindeman,  the  last  payment  being 
made  February  2,  1901 ;  that  Mindeman  paid  Lavtes  the  en- 
tire contract  price  before  the  commencement  of  this  action, 
but  that  Lavies  never  paid  any  of  the  lien  claims ;  that  notices 
of  subcontractors'  liens  were  served  in  due  time,  and  lien 
claims  were  properly  filed  by  all  of  the  claimants.  The 
plaintiffs,  by  their  complaint,  claimed  that  the  contract  be- 
tween Mindeman  and  Lavies  was  simply  a  fraudulent  at- 
tempt to  deprive  the  plaintiffs  of  their  pay  and  of  their  right 
to  mechanics'  liens.  This  claim  of  fraud  was  denied  by  the 
defendants.  The  action  was  tried  before  a  referee,  who  found 
that  the  lien  claimants  were  entitled  to  liens  upon  the  prop- 
erty ;  and  the  report  was  confirmed,  and  personal  judgment 
rendered  in  favor  of  the  claimants  against  Clasen  and  his 
wife,  Mindeman,  and  Lavies,  as  well  as  judgment  of  fore- 
closure of  liens  upon  the  real  estate.  From  this  judgment  the 
defendants  Clasen  and  Mindeman  appeal. 

Charles  J.  Weaver,  for  the  appellants. 

For  the  respondents  there  were  separate  briefs  by  A.  J. 
Eimsrmann,  for  the  plaintiff  respondents,  John  H.  Moss,  at- 
torney, and  Winkler,  Flanders,  Smith,  Botium  &  Vilas,  of 
counsel,  for  the  respondent  Rochwell  Manufacturing  Com- 
pany, and  Edgar  L,  Wood,  for  the  respondents  Geslcerman, 
and  oral  argument  by  Mr,  Eimermmin  and  Mr.  E.  P.  Vilas. 

WiNSLOW,  J.  Our  mechanic's  lien  statute  gives  the  right 
of  lien  to  principal  contractors,  subcontractors,  and  the  em- 
ployees of  either,  but  not  to  a  subcontractor  of  a  subcon- 
tractor. Stats.  1898,  sees.  3314,  3315.  In  the  present  case 
the  lien  claimants  and  respondents  were  apparently  subcon- 
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tractors  of  a  subcontractor,  and  hence  not  entitled  to  liens, 
and  the  simple  question  to  be  determined  is  whether  any 
facts  appear  in  the  case  which  in  equity  entitle  them  to  be 
treated  as  subcontractors.  The  referee  found  as  facts  that  the 
contract  by  which  Mindeman  sublet  the  entire  work  to  Lavics 
was  made  by  Mindeman  and  Lavies  with  the  intent  of  ob- 
taining from  the  lien  claimants  their  labor  and  materials 
without  payment,  and  depriving  them  of  their  rights  of  lien ; 
that  Clasen,  the  owner,  saw  and  knew  that  Lavies  was  erect- 
ing the  building,  instead  of  Mindeman;  and,  as  a  conclusion 
of  law,  that  Lavies  became,  in  equity  and  essentially,  the 
principal  contractor  for  the  building,  instead  of  Mindeman, 
and  that  the  lien  claimants  thus  became  subcontractors,  and 
entitled  to  liens.  It  may  well  be  that,  had  there  been  a  con- 
spiracy formed,  to  which  Clasen,  Mindem/m,  and  Lavies  were 
parties,  that  the  building  contract  was  to  be  nominally  let  to 
Mindeman,  and  that  Lavies  was  then  immediately  to  take 
the  contract  for  the  purpose  of  defeating  liens  of  material- 
men by  thus  making  them  subcontractors  of  a  subcontractor, 
a  court  of  equity  would  rightfully  hold  that  Lavies  was  in 
fact  the  principal  contractor,  and  hence  that  the  lien  claim- 
ants were  subcontractors,  although  this  proposition  is  not  de- 
cided. Conceding  it  to  be  correct,  however,  it  is  clear  that  the 
participation  of  Clasen,  the  owner,  in  the  conspiracy,  must 
be  absolutely  essential.  He  cannot  be  prejudiced,  nor  his 
land  saddled  with  a  lien,  by  the  acts  of  third  parties  in  which 
he  did  not  join.  This  seems  fundamental  and  elementary. 
It  is  not  found  that  Clasen  had  any  knowledge  of  or  partici- 
pation in  the  arrangements  between  Mindeman  and  Lavies, 
nor  is  there  any  evidence  of  such  knowledge  or  participation. 
He  knew  that  Lavies  was  in  fact  erecting  the  building,  but 
this  is  entirely  consistent  with  good  faith  on  the  part  of 
Clasen.  No  finding  of  fraud  or  conspiracy  can  be  based  on 
this  fact  alone.  So  far,  therefore,  as  Clasen  is  concerned, 
there  is  absolutely  no  evidence  tending  to  show  that  the  lien 
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claimants  are  entitled  to  be  considered  as  anything  more  than 
subcontractors  of  a  subcontractor. 

As  to  the  personal  judgment  against  Mindeman,  it  must 
be  based  upon  the  supposed  fraudulent  character  of  the  sub- 
contract between  Mindeman  and  Lavies,  if  upon  anything. 
Eeallj  the  only  proof  that  this  was  not  a  bona  fide  contract 
was  the  fact  that  Lavies  made  his  bid  with  but  about  an 
hour's  deliberation.  It  was,  however,  a  very  small  house,  as 
appears  from  the  price,  and  hence  one  upon  which  a  compe- 
,tent  builder  might  make  estimates  in  a  very  brief  time. 
Fraud  should  be  clearly  and  satisfactorily  proven.  We  have 
been  unable  to  find  any  evidence  which  would  justify  the 
conclusion  of  fraud  in  this  contract 

By  the  Court. — ^Judgment  reversed  as  to  the  appealing  de- 
fendants, and  action  remanded,  with  directions  to  dismiss  the 
complaint  as  to  such  defendants. 


The  Citt  of  Wauwatosa,  Eespondent,  vs.  I>beutzeb,  Ap- 
pellant. 

December  1— December  16,  190%: 

Municipal  corporations:  Streets:  Encroachments:  Statutes:  Notice: 
Equity:  Mandatory  injunction. 

A  municipal  corporation  can  maintain  an  action  in  equity  to  ob- 
tain a  mandatory  injunction  compelling  the  removal  of  an  en- 
croachment upon  one  of  its  public  streets.  Its  right  so  to  do 
is  not  dependent  upon  a  prior  making  and  service  of  the  stat- 
utory order  to  discontinue  the  encroachment  under  sec.  1330, 
Stats.  1898,  requiring  that  the  notice  shall  "specify  the  width 
of  the  road,  the  extent  of  the  encroachment,  and  the  place  or 
places  in  which  the  same  may  be,  with  reasonable  certainty." 

Appkat.  from  an  order  of  the  circuit  court  for  Milwaukee 
coun^:  Lawbence  W.  Halsey,  Circuit  Judge.    Affirmed. 
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Action  to  compel  the  removal  of  an  alleged  obstruction  in 
one  of  the  public  streets  of  the  plaintiff  city.  The  allegations 
of  the  complaint  are  to  the  following  effect:  Plaintiff  is  a 
duly  organized  city  under  the  laws  of  this  state.  One  of  its 
public  streets  is  East  Milwaukee  avenue.  A  portion  thereof 
lies  between  and  at  right  angles  and  is  connected  with  First 
avenue  at  one  end  and  Wauwatosa  avenue  at  the  other.  The 
center  line  of  such  portion  is  described  as  follows :  Commenc- 
ing at  the  center  line  of  Wauwatosa  avenue,  at  a  point  in  the 
west  line  of  section  22,  town  7  north,  range  21  east,  273.96 
feet  south  from  the  northwest  comer  of  the  southwest  quarter 
of  said  section,  running  thence  south  85  degrees  and  15  min- 
utes east  382.51  to  the  intersection  of  the  center  line  of  First 
avenue.  That  part  of  East  Milwaukee  avenue  in  question  is 
sixty-six  feet  wide.  Defendant  owns  about  one  acre  of  land, 
having  a  frontage  of  about  134.96  feet  on  lie  north  side  of 
said  avenue  at  the  place  in  question.  She  is  a  married  woman 
residing  with  her  husband  on  such  property.  It  is  her  sep- 
arate property.  She  has  constructed  along  the  entire  front 
thereof  an  earth  terrace,  and  a  fence  which  stands  about  four 
and  one  half  feet  south  of  the  lot  line,  encroaching  upon  the 
street  to  that  extent  That  part  of  the  street  so  appropriated 
is  described  as  follows :  Commencing  at  a  point  in  the  north 
line  of  East  Milwaukee  avenue  240.80  feet  south,  and  south 
85  degrees  15  minutes  east  217.65  feet  from  the  northwest 
corner  of  the  southwest  quarter  of  section  22,  town  7  north, 
range  21  east,  running  thence  south  85  degrees  15  minutes 
east  on  the  north  line  of  said  avenue  134.90  feet  to  a  point, 
thence  south  four  and  one  half  feet  to  a  point,  thence  north 
85  degrees  15  minutes  west  parallel  with  such  line  134.90 
feet  to  a  point,  thence  north  four  and  one  haK  feet  to  the 
place  of  beginning. 

July  2,  1901,  before  the  commencement  of  this  action,  the 
common  council  of  plaintiff  duly  resolved  that  defendant  be 
required,  and  she  was  accordingly  ordered,  to  remove  said 
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encroachment  upon  the  street,  and  directed  the  city  marshal 
to  serve  a  copy  of  the  resolution  upon  her,  and  directed  the 
city  attorney,  in  case  of  her  neglect  or  refusal  to  comply  with 
such  order  within  thirty  days  after  such  service,  to  commence 
an  action  in  the  name  of  the  city  for  the  removal  of  the  en- 
croachment. A  copy  of  such  resolution  and  order  was  accord- 
ingly served  upon  defendant.  Such  copy,  as  regarda  the  de- 
scription of  the  premises  encroached  upon  and  the  nature  of 
the  encroachment,  was  as  follows : 

"Along  a  portion  of  East  Milwaukee  avenue,  in  front  of 
the  ahove-described  premises,  an  iron  fence,  extending  from 
First  avenue  to  the  extended  west  boundary  line  of  said  Alice 
H.  Dreutzer  8  property,  which  said  fence  stands  entirely  upon 
East  Milwaukee  avenue  and  several  feet  south  of  the  East 
Milwaukee  avenue  lot  line  of  said  Alice  H.  Dreutzer  s  prop- 
erty.'^ 

More  than  thirty  days  elapsed  after  said  service  and  before 
the  commencement  of  this  action.  Defendant  failed  to  re- 
move the  encroachment  within  such  period,  and  refuses  to 
do  so.    The  prayer  for  relief  was  as  follows : 

"Plaintiff  demands  judgment  that  said  defendant,  Alice  H. 
Dreutzer,  forthwith  remove  said  terrace  and  fence  to  such  a 
point  that  they  will  no  longer  obstruct  or  encroach  upon  East 
Milwaukee  avenue  or  any  portion  thereof;  that  the  defend- 
ant, Alice  H.  Dreutzer,  and  all  persons  claiming  under  or 
through  her  be  forever  enjoined  and  restrained  from  obstruct- 
ing or  encroaching  upon  said  East  Milwaukee  avenue ;  that 
the  plaintiff  recover  of  the  defendant  its  costs  and  disburse- 
ments in  its  behalf  sustained;  that  the  plaintiff  have  such 
other  and  further  relief  as  shall  be  just  and  equitable." 

Defendant,  by  her  attorneys,  demurred  to  the  complaint, 
first  for  insufficiency,  and  second  for  want  of  jurisdiction  in 
the  court  of  the  subject  of  the  action.  The  demurrer  was 
overruled  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Turner,  Pease  & 
Turner,  and  oral  argument  by  L.  S.  Pease. 

Charles  B.  Perry,  for  the  respondent. 
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Maeshaxl,  J.  The  sole  question  to  be  solved  on  this  ap- 
peal is  this :  Can  an  action  in  equity  be  maintained  by  a  mu- 
nicipal corporation  to  obtain  a  mandatory  injunction  com- 
pelling the  removal  of  an  encroachment  upon  one  of  its  pub- 
lic streets  without  first  giving  the  wrong-doer  an  opportunity 
to  remove  it  without  suit  pursuant  to  an  order  made  and 
served  «pon  him  in  accordance  with  sec.  1330,  Stats.  1898  ? 
It  is  conceded  by  appellant's  counsel  that  an  action  in  equity, 
by  a  municipality,  will  lie  to  remedy  such  a  matter,  and  con- 
ceded by  respondent's  counsel  that  if,  as  a  condition  thereof, 
notice  to  the  alleged  guilty  party  must  be  given  in  accordance 
with  the  section  referred  to,  the  complaint  does  not  state  a 
cause  of  action  in  that  the  order  alleged  to  have  been  served 
upon  appellant  did  not  sufficiently  "specify  the  width  of  the 
road,  the  extent  of  the  encroachment,  and  the  place  or  places 
in  which  the  same  may  be  with 'reasonable  certainty."  The 
position  of  appellant's  counsel  is  that  such  a  notice  was  a  nec- 
essary preliminary  to  the  bringing  of  the  suit;  and  that  of 
respondent's  counsel  is  that  it  was  not ;  that  such  section  re- 
lates exclusively  to  proceedings  for  the  enforcement  of  the 
penal  statutes  as  regards  encroachments  on  highways. 

The  question  upon  which,  as  above  indicated,  this  appeal 
turns,  is  ruled  in  favor  of  respondent  by  Eau  Claire  v. 
Matzke,  86  Wis.  291,  66  N.  W.  874.  The  principle  thereof 
became  a  part  of  the  judicial  policy  of  this  state  at  least  as 
early  as  Jamestown  v.  Chicago,  B.  &  N.  R.  Co.  69  Wis.  648, 
34  K  W.  728 ;  Oshkosh  v.  Milwaukee  &  L.  W.  R.  Co.  74 
Wis.  534,  43  N.  W.  489.  In  recent  years  it  has  been  several 
times  affirmed  in  effect,  though  not  in  precisely  such  a  case  as 
this.  Madison  v.  Mayers,  97  Wis.  399,  413,  73  N.  W.  43 ; 
Pewaukee  v.  Savoy,  103  Wis.  271,  280,  79  N.  W.  4:36;  Levis 
V.  Black  River  Imp.  Co.  105  Wis.  391,  395,  81  K  W.  669. 
True,  it  does  not  appear,  by  express  reference  in  the  opinion 
in  Eau  Claire  v.  Matzke,  that  the  question  of  whether  com- 
pliance with  sec.  1330,  Stats.  1898,  by  the  municipality  is  a 
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x^ndition  preoedent  to  the  maintenance  of  such  a  suit  as  this, 
was  involved ;  but  the  general  terms  of  the  opinion  sufficiently 
•indicate  that  the  judgment  of  the  court  then  was  that  the  equi- 
table action  is  maintainable  entirely  independent  of  the  stat- 
utory proceeding  for  the  discontinuance  of  encroachments  on 
public  highways,  and  that  is  confirmed  by  referring  to  the 
printed  case  and  briefs  used  upon  the  argument  The  appeal 
turned  on  the  sufficiency  of  the  complaint  That  did  not 
Aow  service  of  a  statutory  order  on  the  defendant  to  discon- 
tinue the  encroachment  The  circuit  court  held  the  complaint 
insufficient  On  the  appeal  appellant's  attorney  stated  that 
•no  attempt  was  made  to  comply  with  such  .section, — that  the 
action  was  brought  entirely  without  reference  thereto,  and  in- 
sisted that  the  right  to  proceed  in  equity  was  not  hampered  in 
any  way  thereby.  The  general  language  of  the  opinion,  con- 
-sidered  with  reference  to  the  question  presented  to  the  court 
for  decision,  shows  clearly  that  the  result  reached  was  in- 
tended to  cover  the  precise  question  here  presented.  In  har- 
mony therewith,  the  conclusion  is  now  reached  that  the  right 
•to  institute  this  suit  was  not  dependent  upon  a  statutory  order 
having  been  made  and  served  upon  appellant  to  discontinue 
"the  encroachment,  and  that  the  complaint  states  a  good  cause 
of  action. 

By  the  Court, — The  order  is  affirmed. 


lif  EBKnx,  Appellant,  vs.  Best  and  others.  Respondents. 

December  1-— December  16,  1902, 

Contracts:  Evidence:  Appeal  and  error:  Questions  reviewed. 

^Wliere  a  written  contract  la  ambiguous  so  as  to  Justify  resort  to 
parol  evidence  to  aid  in  its  construction,  and  such  evidence  is 
In  fair  conflict,  reversal  on  appeal  Is  not  Justified  in  the  absence 
of  clear  preponderance  against  the  finding  of  the  trial  court 
thereon. 


122  SUPREME  COURT  OF  WISCONSIN.       [Dec. 

Merrill  v.  Best,  116  Wis.  121. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed. 

In  1896  the  plaintiff,  together  with  several  others,  being 
the  organizers  and  owners  of  the  Britannia  Mining  Com- 
pany, placed  25,000  shares  of  its  stock  in  the  hands  and 
name  of  one  of  their  number,  Dupre,  as  trustee,  to  sell  such 
stock  in  order  to  realize  a  fund  for  the  development  of  min- 
ing properties  whenever  they  should  so  decide ;  otherwise  re- 
taining their  respective  ownerships.  Plaintiff's  portion  was 
3,125  shares.  He  was  also  an  owner  of  a  large  amount  of 
other  stock.  On  February  26,  1898,  he  executed  to  the  de- 
fendant George  R.  Best  an  instrument  in  the  following  words : 

"For  the  sum  of  $575  and  other  valuable  consideration, 
the  receipt  of  which  is  hereby  acknowledged,  I  hereby  sell,  as- 
sign, and  transfer  all  my  right,  title,  and  interest,  consisting 
of  about  16,000  shares  of  full-paid  stock  in  the  Britannia 
mine,  to  0.  R.  Best,  his  heirs  and  assigns ;  the  said  stock  to 
be  delivered  on  February  28,  1898.  It  is  mutually  under- 
stood that,  if  it  falls  below  15,000  shares,  Mr.  Merrill  will 
allow  a  pro  rata  reduction  on  the  shares." 

On  February  28th  the  parties  met,  and  plaintiff  indorsed 
and  passed  over  to  Best  certificates  for  11,231  shares  of  stock 
which  were  in  his  possession,  and  the  parties  figured  up  the 
amount  to  be  paid  under  that  assignment,  which  was  paid 
him  in  money.  They  are  in  square  conflict  in  their  testimony 
as  to  whetlier  such  payment  was  for  more  than  the  11,231 
shares,  or  for  that  amount  plus  the  3,125  shares  held  by 
Dupre  in  trust  for  the  plaintiff.  Some  time  after  that  trans- 
action, the  defendant  Best  procured  the  executrix  of  Dupre, 
then  deceased,  to  assign  in  blank  the  certificates  for  trust 
stock  held  by  her  decedent,  and  caused  to  be  issued  to  him- 
self certificates  for  the  3,125  shares  contributed  to  that  fund 
by  the  plaintiff.  It  was  conceded  that  the  purposes  of  the 
trust  were  at  an  end  and  the  distribution  of  the  stock  to  its 
owners  was  proper.  Plaintiff  commenced  this  suit  against 
Best  and  the  corporation  and  its  officers  to  require  a  delivery 
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to  him  of  the  3,125  shares  of  stock,  together  with  any  divi- 
dends or  interest  earned  thereon.  Evidence  was  offered  for 
the  purpose  of  construing  the  transfer  of  February  26,  1898, 
which  was  conflicting.  The  court  found  that  the  plaintiff  had 
failed  to  prove  the  allegations  of  his  complaint,  and  that  the 
defendants  had  proved  the  allegations  of  their  answer;  that 
the  plaintiff,  on  February  26th,  sold  and  subsequently  de- 
livered to  the  defendant  all  his  right,  title,  and  interest  ii^ 
and  to  all  the  stock  then  owned  by  him,  including  his  interest, 
in  the  stock  then  held  in  trust  by  Dupre ;  and  that  the  plaint- 
iff, at  the  time  of  the  commencement  of  the  action,  had  no* 
right,  title,  and  interest  in  or  to  the  stock  referred  to  in  the 
complaint.  Accordingly  judgment  was  entered  dismissing 
the  complaint,  from  which  plaintiff  appeals. 

Chas.  0.  Woolcockj  for  the  appellant 

For  the  respondents  there  was  a  brief  by  Aiistin,  Fehr  & 
Gehrz,  and  oral  argument  by  W.  H.  Austin. 

Dodge,  J.  But  a  single  issue  was  litigated  upon  the  trial 
of  this  case,  namely,  whether  plaintiff  had  sold  to  the  defend- 
ant Best  the  3,125  shares  of  so-called  trust  stock  owned  by  the 
former.  The  evidence  on  the  subject  consisted  of  the  writ- 
ten assignment,  set  forth  in  the  statement  of  facts,  and  testi- 
mony as  to  the  situation  of  that  stock,  as  to  the  recognition 
by  both  parties  of  its  transfer,  and  payment  therefor  on  the 
28th  of  February,  two  days  subsequent  to  the  written  assign- 
ment, and  declarations  and  subsequent  conduct  of  both  Mer- 
rill  and  Best  with  reference  thereto,  with  perhaps  some  ir- 
relevant facts  as  to  the  negotiations  of  the  parties  at  the  time 
of  making  the  written  agreement  Upon  this  evidence  the 
trial  court  found  as  a  fact  that  plaintiff  did  transfer  such 
stock.  The  instrument  of  February  26th,  according  to  its 
tenor,  undoubtedly  sufficed  to  transfer  all  interest  which  the 
plaintiff  had  in  the  corporation.  If  it  was  ambiguous  at  ally 
so  as  to  justify  resort  to  parol  evidence  to  aid  in  construing: 
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it,  the  evidence  given  was,  to  say  the  best  for  plaintiff,  in  fair 
conflict;  and  we  cannot  say  that  the  finding  is  so  opposed  to 
its  clear  preponderance  as  to  justify  reversal  on  appeal. 
Upon  the  facts  so  found,  of  course,  judgment  for  the  defend- 
ant was  properly  rendered. 

By  the  Court. — Judgment  affirmed. 


EiMBBMANN,  Appellant^  vs.  Nathan,  Respondent 

December  l—Decemher  16,  1902. 

Landlord  and  tenant:  Tenancy  from  year  to  year:  Termination:  No- 
tice: Waiver, 

Sec.  2187,  Stats.  1898,  provides  that  a  tenancy  from  year  to  year 
may  be  terminated  by  a  notice  in  writing  given  not  less  than 
thirty  days  prior  to  the  expiration  of  the  year.  On  refusal  of 
a  landlord  to  make  repairs,  a  tenant  from  year  to  year  stated 
that,  If  he  was  to  remain  on  the  premises,  he  would  notify  the 
landlord  in  two  or  three  days.  No  such  notice  being  given  the 
landlord,  more  than  thirty  days  before  the  expiration  of  the 
then  current  year,  advertised  the  premises  for  rent,  and  posted 
"To  Rent"  notices  on  the  premises.  At  the  end  of  the  year  the 
tenant  vacated,  delivering  the  keys  to  the  landlord.  The  tenant 
testified  that  when  he  moved  he  requested  permission  to  stay 
two  weeks  longer  which  was  refused.  Held,  that  the  trial 
court  was  justified  in  finding  that  the  landlord  had  waived  the 
giving  of  written  notice  as  required  by  the  statute,  and  had  ac- 
cepted a  surrender  of  the  premises  when  the  tenant  vacated. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Obeen  T.  Williams,  Judge.    Affirmed. 

This  is  an  action  by  the  landlord  to  recover  $324,  as  one 
year's  rent  from  May  1,  1899,  to  April  30,  1900,  less  $60, 
•which  the  plaintiff  received  on  account  of  rental  of  the  prem- 
ises to  another  party  during  that  period.  The  lease  was  exe- 
<5uted  by  the  plaintiff  and  defendant  April  8,  1896,  and  was 
for  the  term  of  one  year  from  May  1,  1896,  for  the  rent 
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named,  to  be  paid  in  even  and  equal  portions  on  the  Ist  day 
of  each  month  in  advance, — ^the  first  payment  to  be  made 
May  1,  1896, — and  contained  these  provisions : 

"Permission  is  hereby  given  lessee  to  renew  this  lease  for 
another  year  at  the  same  rent  upon  giving  thirty  days'  notice 
in  writing  before  the  expiration  hereof.  Permission  is  given 
lessor  to  place  a  sign,  'To  Let,'  in  premises,  thirty  days  be- 
fore the  expiration  hereof,  if  lease  is  not  renewed,  and  per- 
mission is  granted  lessor  during  sajd  time  to  show  the  prem- 
ises to  persons  desiring  to  rent  tixe  same." 

The  complaint,  among  other  things,  allies  that  the  defend- 
ant continued  to  occupy  the  premises  under  the  lease  until 
April  30,  1899,  and  then  removed  therefrom  without  ter- 
minating such  tenancy.  The  answer  consists  of  admissions, 
denials,  and  counter  allegations.  A  jury  being  waived,  and 
trial  had,  it  was  found  by  the  court  at  the  close  of  the  evi- 
dence, in  addition  to  the  facts  stated:  (3)  that  after  the  ex- 
piration of  the  one  year  designated  in  the  lease  the  defend- 
ant occupied  the  premises  as  tenant  from  year  to  year,  with 
the  consent  of  the  plaintiff;  (4)  that  such  tenancy  was  not 
terminated  April  30,  1899,  by  either  party  giving  to  the  other 
notice  in  writing,  as  provided  in  sec.  2187,  Stats.  1898; 
(5)  that  more  than  thirty  days  prior  to  April  30,  1899,  and 
about  March  20,  1899,  the  defendant,  through  the  agency  of 
his  wife,  negotiated  with  the  plaintiff  concerning  a  renewal 
of  the  lease  for  another  year,  and,  at  that  time,  notified  the 
plaintiff,  through  such  agency,  that  if  he  was  to  remain  on 
the  premises  he  would  let  the  plaintiff's  wife  know  within 
two  or  three  days,  and  that  the  defendant  did  not  notify  the 
plaintiff  or  his  wife  that  he  was  to  remain  on  the  premises ; 
{6)  that  thereupon  the  plaintiff,  more  than  thirty  days  prior 
to  April  30,  1899,  advertised  the  premises  for  rent  in  a  daily 
newspaper  published  in  Milwaukee,  and  such  advertisement 
was  published  in  each  issue  of  such  newspaper  to  and  includ- 
ing April  29,  1899 ;  (7)  that  more  than  thirty  days  prior  to 
April  30, 1899,  the  plaintiff  posted  a  notice  on  or  near  the  de- 
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mised  premises  to  the  effect  that  the  same  were  for  rent,  and 
"kept  such  notice  so  posted  until  after  defendant  had  removed 
from  said  premises;  (8)  that  the  plaintiff  waived  the  giving 
of  the  notice  in  writing  required  by  sec.  2187,  Stats.  1898, 
and  accepted  a  surrender  of  the  premises  from  the  defend- 
ant April  30,  1899.  And  as  conclusions  of  law  the  court 
found  and  decided  that  the  defendant  was  entitled  to  judg- 
ment dismissing  the  complaint  in  this  action  upon  the  merits, 
and  for  the  recovery  from  the  plaintiff  of  the  costs  of  this 
action,  to  be  taxed,  and  ordered  judgment  accordingly.  From 
the  judgment  entered  accordingly,  the  plaintiff  brings  this 
appeal. 

For  the  appellant  there  was  a  brief  by  il.  /.  Eimermarm, 
.m  persona,  and  Hoyt  &  Olwell,  of  counsel,  and  oral  argu- 
ment by  Mr,  Eimermann, 

For  the  respondent  there  was  a  brief  by  ]Yinlcler,  Flanders, 
Smith,  Bottum  <&  Vilas,  and  oral  argument  by  F.  H.  Rem- 
ington. 

Cassoday,  0.  J.  The  findings  of  the  court  are  amply  sup- 
ported by  the  evidence.  The  plaintiff  refused  to  repair  or 
make  any  change  in  the  condition  of  the  premises,  as  re- 
quested by  the  defendant,  March  20,  1899,  but  insisted  that, 
if  the  defendant  continued  to  occupy  the  premises  after  the 
expiration  of  the  year,  he  must  take  them  as  they  were.  The 
defendant  replied  that,  if  he  remained  in  the  premises,  he 
would  let  the  plaintiff  know  in  two  or  three  days.  He  did  not 
notify  the  plaintiff  that  he  would  remain,  and  thereupon,  and 
on  March  25,  1899,  the  plaintiff  advertised  the  premises  for 
rent  in  a  daily  newspaper,  and  posted  notice  on  or  near  the 
premises  to  the  same  effect.  Such  notices  continued  until  the 
expiration  of  the  year,  with  the  manifest  understanding  on 
the  part  of  the  plaintiff  that  the  defendant  would  then  vacate 
the  premises.  Manifestly,  the  defendant,  with  the  same  un- 
derstanding, vacated  the  premises  April  30,  1899,  and  on 
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that  day  delivered  the  keys  to  the  plaintifF.  In  addition,  the 
defendant  testified  that  on  the  morning  he  moved  out  of  the 
premises  he  asked  the  plaintiff  if  he  would  allow  him  to  re- 
main for  two  weeks  in  case  he  failed  to  find  another  place, 
and  that  the  plaintiff  replied  that  he  could  not  stay  there  any 
longer.  The  plaintiff's  contention  is,  that  notwithstanding 
what  occurred,  the  tenancy,  being  from  year  to  year,  could, 
imder  the  statute,  only  be  terminated  by  either  party  to  the 
lease  giving  to  the  other  "a  notice  in  writing,  not  less  than 
thirty  days  prior  to  the  date  of  such  expiration,  that  he 
[elected]  to  terminate  -such  lease  at  the  end  of  such  year.'' 
Sec.  2187,  Stats.  1898.  That  statute  was  enacted  to  change 
the  rule  at  common  law,  as  held  in  Brown  v,  Kayser,  60  Wis. 
1,  18  K  W.  523 ;  PeeU  v.  Bunibalelc,  99  Wis.  64,  65,  74  K 
W.  545.  Accordingly,  and  after  the  defendant  had  removed 
from  the  premises,  under  the  circumstances  stated,  the  plaint- 
iff served  notice  on  the  defendant,  May  2,  1890,  to  the  effect 
that,  he  having  failed  to  terminate  the  lease  in  the  manner 
prescribed  in  that  statute,  the  plaintiff  would  hold  him  ac- 
countable for  all  rent  thereafter  to  become  due  under  the 
terms  of  the  lease,  and  that  he  should  proceed  to  rent  the 
premises  on  the  defendant's  account,  and  hold  him  respon- 
sible for  ihe  difference,  if  any,  at  the  end  of  the  year.  A 
similar  notice  was  given  by  the  landlord  after  having  re- 
fused to  accept  a  surrender  in  a  case  cited  by  the  plaintiff, 
and  it  was  held  that  the  landlord  was  entitled  to  recover  the 
rent  stipulated,  less  the  amount  received  from  the  new  ten- 
ant. TJfiderhill  v.  Collins,  132  N.  Y.  269,  30  N.  E.  576.  In 
that  case  the  landlord  refused  to  accept  a  surrender  of  the 
premises,  and  notified  the  tenant  that  he  would  hold  him  for 
the  rent,  but  stated  that  he  would  lease  the  premises  for  the 
tenant's  benefit ;  and  thereupon  the  latter  left  the  premises, 
and  subsequently  the  landlord  leased  them  to  another.  The 
facts  in  that  case  distinguish  it  broadly  from  the  case  at  bar. 


128  SUPREME  COURT  OF  WISCONSIN.       [Deo:. 

Eimermann  v.  Nathan,  110  Wi&  124 

That  case  is  reviewed  and  distinguished  in  a  later  case  in  the* 
same  courts  where  it  was  held : 

"A  surrender  of  leased  premises  is  created  by  operation  of 
law,  although  the  landlord  has  declined  an  offer  of  surrender,, 
where,  after  the  tenant  has  abandoned  them,  the  landlord  leta- 
them  in  his  own  name  to  a  third  person  for  a  new  term,  with- 
out the  tenant's  consent.  A  tenant's  assent  to  a  new  letting 
of  premises  which  he  has  abandoned  will  not  be  implied  by 
his  failure  to  answer  a  letter  from  the  landlord  saying  that 
he  would  relet  them  on  the  tenant's  account,  so  as  to  prevent 
a  surrender  by  operation  of  law  if  the  landlord  subsequently^ 
relets  them."  Oray  v.  Kaufman  D.  &  I.  C.  Co.  162  N.  Y^. 
388,  56  N.  E.  903. 

In  speaking  of  notice  to  terminate  such  tenancy,  a  stand- 
ard text-writer  says  that  such  notice,  "like  almost  every  other 
species  of  notice  required  by  law  for  the  preservation  of  a 
right  or  the  exaction  of  a  duty,  may  be  waived.  ...  It 
may  be  waived  by  either  party  before  it  is  due,  or  after  fail- 
ure to  give  notice,  by  acting  in  conformity  to  the  wishes  of 
the  other  party,  in  amicably  terminating  the  tenancy  pre- 
cisely as  though  notice  had  been  given.  It  may  also  be  sub- 
stantially waived  by  acting  upon  a  defective  notice.  And 
there  may  be  a  waiver  of  notice  by  the  party  giving  it,  when 
he  subsequently  acts  toward  the  other  party  precisely  as- 
though  no  such  notice  had  been  given."  Wade,  Notice  (2(t 
ed.)  §  641.  Upon  the  facts  stated,  the  trial  court  was  justi- 
fied in  finding  that  the  plaintiff  waived  the  giving  of  written 
notice  as  required  by  the  statute,  and  accepted  a  surrender  of 
the  premises  from  the  defendant  on  April  30,  1899. 

By  the  Court, — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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LassE,  Appellant,  vs.  Peobia  Cordage  Compahty,  Eespond- 

ent 

December  B— December  16, 1902. 

Contracts:  Evidence:  Appeal  and  error:  Direction  of  verdict. 

In  an  action  for  damages  for  breach  of  an  alleged  contract  of  sale 
of  binding  twine,  it  is  not  error  to  direct  a  verdict  for  defendant 
where  the  evidence  shows  that  neither  quantity,  quality  or 
price  of  the  twine  was  ever  definitely  agreed  upon. 

Appeat.  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Okben  T.  Williams,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Turner,  Pease  & 
Turner,  and  oral  argument  by  W.  J.  Turner. 

For  the  respondent  there  was  a  brief  by  John  F.  Burke, 
attorney,  and  Harrison  8.  Oreen,  of  counsel,  and  oral  argu- 
ment by  Mr.  Green. 

WiNSLOW,  J.  The  plaintiff  is  a  merchant  engaged  in  the 
mail-order  business  in  Milwaukee,  and  brought  this  action 
against  the  defendant  to  recover  damages  for  alleged  breach 
of  contract.  The  plaintiff's  claim  was  that  in  December, 
1897,  he  made  an  oral  contract  with  The  defendant  by  which 
defendant  was  to  manufacture  and  deliver  to  the  plaintiff 
during  the  season  of  1898  a  large  quantity  of  binder  twine  of 
specified  qualities,  at  fixed  prices,  and  that  the  defendant 
failed  and  refused  to  carry  out  the  contract  The  defendant 
denied  that  it  ever  entered  into  the  contract  claimed  or  any 
contract  to  manufacture  or  deliver  any  specified  quantity  of 
twine.  The  action  was  tried  before  a  jury,  and  at  the  close  of 
the  evidence  the  court  directed  a  verdict  for  the  defendanty 
and  the  plaintiff  appeals. 

The  verdict  was  directed  because,  in  the  opinion  of  the 
trial  judge,  there  was  no  evidence  which,  upon  the  most  favor- 
able view,  would  have  justified  the  jury  in  finding  that  a  con- 
Vou  H«-.» 
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tract  such  as  the  plaintifF  claims  was  ever  made.  Careful 
examination  of  the  evidence,  as  contained  in  the  bill  of  ex- 
ceptions, convinces  us  that  the  direction  was  right.  There 
was  much  negotiation  and  much  talk  of  quantities  and  quali- 
ties and  prices,  and  there  was  also  considerable  correspond- 
ence, but  the  utmost  that  can  be  said  is  that  there  was  evi- 
dently an  expectation  on  both  sides  that  the  plaintiff  would 
purchase  his  season's  twine  of  the  defendant  Neither  quan- 
tity, quality,  nor  price  was  ever  definitely  agreed  upon.  A 
review  of  the  evidence  would  be  of  no  value. 
By  the  Court — Judgment  aflSrmed. 


NoBTHEBN  Electeical  MANUFACTtTRiNQ  CoMPANY,  Re- 
spondent^ vs.  H.  M.  Benjamin  Coal  Company,  Appel- 
lant 

December  2— December  16,  1902. 

Bales  of  chatteU:  Warranty:  Notice  of  breach:  Condition  precedent: 
Reasonable  time:  Buffldency  of  notice:  Waiver:  Prejudicial 
error, 

1.  By  a  contract  for  the  sale  of  an  electric  motor  the  seller  made 

certain  warranties,  and  It  was  agreed  it  on  starting  the  motor, 
it  did  not  comply  with  the  warranty  the  purchaser  should 
"promptly  notify"  the  seller  at  his  address  "by  telegraph  or 
mail,  stating  wherein  said  machinery  is  faulty/'  no  time  limit 
being  stated.  Held,  that  compliance  with  such  requirement  was 
a  condition  precedent  to  the  existence  of  any  claim  under  the 
guaranty,  and  that  such  compliance  must  be  within  a  reason- 
able time  after  starting  the  motor. 

2.  In  such  case,  a  delay  of  two  and  one  half  months  in  notifying  the 

seller  of  defects  claimed  to  exist,  is  not  a  reasonable  time. 

8.  In  such  case  notice  that  the  machine  "did  not  perform  the  work 
which  it  was  required  to  do"  does  not  comply  with  the  require- 
ment that  the  purchaser  should  notify  the  seller  "wherein  the 
machine  was  faulty." 

4.  The  seller  of  a  machine  warranted  it,  providing  the  purchaser, 
on  receiving  and  starting  the  machine,  promptly  notified  the 
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seller,  by  mail  or  telegraph,  of  any  defects  claimed.  The  seller 
acted  upon  and  remedied  a  slight  defect,  which  developed  before 
the  machine  was  set  up.  There  was  evidence  that  communi- 
cations passed  between  the  seller  and  its  agent  about  the  pur- 
chaser's having  trouble  with  the  machinery  subsequent  to  the 
difficulty  that  was  remedied,  but  that  the  seller  did  not  act  on 
the  later  information.  Held,  that  the  seller  did  not  thereby 
waive  the  conditions  of  the  guaranty  requiring  notice. 
5.  Error  in  not  directing  a  verdict  in  favor  of  a  party  is  cured  by 
a  general  verdict  in  his  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La  whence  W.  Haxsey,  Circuit  Judge.  Af- 
firmed, 

Action  to  recover  the  purchase  price  of  an  electric  motor. 
Defendant  pleaded  breach  of  warranty  as  a  defense,  and 
counterclaimed  for  damages  suffered  from  such  breach.  It 
also  alleged  as  defensive  matter  that  the  written  contract  was 
intended  to  have  been  executed  in  duplicate ;  that  two  papers 
were  signed  by  defendant  upon  plaintiff's  assurance  that  they 
were  in  fact  what  they  purported  to  be ;  that  both  papers  were 
prepared  by  plaintiff  for  execution;  that  after  they  were 
signed  one  was  retained  by  it  and  the  othar  delivered  to  de- 
fendant; that  the  latter  contained  these  words  as  regards  the 
terms  of  payment:  "Cash  when  tested  and  found  satisfac- 
tory ;"  that  the  former  contained  the  same  words  when  exe- 
cuted, but  that  after  the  transaction  was  closed,  and  without 
defendant's  knowledge,  plaintiff  fraudulently  changed  such 
words  to  read:  "Cash  when  tested  and  found  according  to 
^laranty,  test  to  be  immediately  upon  completion  of  erec- 
tion." 

The  contract  contained  these  provisions : 

"The  N,  E.  M.  Co.  guaranties  all  motors  and  generators  of 
its  manufacture  to  be  of  first-class  workmanship  and  first- 
class  standard  materials  and  capable  to  perform  fully  up  to 
their  rated  capacities  upon  which  they  are  sold,  and  it  is 
agreed  that  each  machine  purchased  herein  shall  be  subjected 
to  a  thorough  test  in  said  company's  shops  before  shipment, 
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and  that  if  upon  receiving  and  starting  said  machinery,  tho 
purchaser  claims  that  in  any  way  it  does  not  comply  with  the 
terms  of  this  contract,  he  shall  promptly  notify  the  company 
at  Madison,  by.  telegraph  or  mail,  stating  wherein  said  ma- 
chinery is  faulty,  and  said  company  shall  promptly  send  a 
representative  to  make  an  inspection  and  remedy  the  defects, 
if  any,  without  charge  to  the  purchaser,  but,  in  case  it  is 
found  the  apparatus  does  comply  with  the  contract  and  that 
the  purchaser  or  his  representative  is  at  fault,  then  the  pur- 
chaser shall  pay  the  N.  E.  M.  Co.  all  expenses  consequent 
upon  his  mistakes. 

"It  is  further  agreed  that  the  N.  E.  M.  Co,  shall  make 
good  for  the  period  of  one  year  from  the  date  of  shipment  any 
part  of  any  of  said  machines  which  may  develop  defects  due 
to  faulty  material  or  shop-work,  provided  it  is  fairly  shown 
the  machinery  has  been  properly  used  and  ojperated  as  in- 
tended, the  purchaser  agreeing  to  notify  said  company  at 
Madison,  Wis.,  promptly  according  to  the  above  agreement,, 
if  any  defects  are  claimed." 

•^Erected  in  your  yards  according  to  attached  blue  print. 
Benjamin  Coal  Co.  to  furnish  large  friction  wheel  and  ec- 
centric box  and  do  all  the  necessary  wiring. 

"The  Northern  Elect.  Co.  guaranties  this  outfit  to  work  as 
Avell  as  the  steam  hoist  now  in  use,  and  to  hoist  a  weight  of 
4,000  lbs.  at  a  rate  of  150  ft  a  minute,  or  less  rate  at  propor- 
tionately higher  speed." 

It  was  alleged  in  the  defensive  matter  contained  in  the  an- 
swer and  in  the  counterclaim  as  well,  that  the  apparatus  was 
not  capable  of  hoisting  one  third  as  much  as  could  be  hoisted 
by  the  steam  hoist  referred  to  in  the  written  contract  and 
mentioned  in  the  guaranty ;  that  the  apparatus  was  never  put 
in  a  condition  to  do  practical  work ;  that  upon  being  tested  it 
proved  unsatisfactory;  that  thereafter  defendant  duly  noti- 
fied plaintiff  as  provided  in  the  contract,  that  it  was  not  sat- 
isfactory and  would  not  perform  the  work  it  was  guarantied 
to  do;  that  plaintiff  has  never  attempted  to  remedy  the  de- 
fects in  the  apparatus,  and  that  it  has  never  been  accepted  by 
defendant- 
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The  evidence  was  to  the  effect,  among  other  things,  that 
the  notice  of  defects  given  to  plaintiff  at  Madison,  Wiscon- 
sin, in  compliance  with  the  terms  of  the  contract  on  that  sub- 
ject, was  contained  in  the  following  letter : 

"Milwaukee,  8/29/ 1900. 
''jS'orthem  Electric  Co., 

"Madison,  Wis, 
'^ Gentlemen: — ^We  are  in  receipt  of  your  telegram  of  this 
day,  asking  when  we  would  send  remittance.  We  have  been 
endeavoring  to  give  this  motor  a  fair  trial  for  some  time,  and 
during  the  last  two  or  three  days  we  have  certainly  given  it  a 
fair  chance  to  show  its  merits  or  demonstrate  its  ability  to 
live  up  to  the  guaranty  which  your  company  gives.  So  far 
we  have  been  unable  to  get  it  to  perform  the  work  which  it 
was  bought  to  do.  If  you  will  communicate  with  your  Mr. 
Whitfield,  I  think  he  will  bear  us  out  in  this  statement.  We 
certainly  do  not  want  to  pay  for  this  motor  unless  it  is  going 
to  be  able  to  do  the  work  which  your  representative  guaran- 
teed it  would  do.    Yours  truly, 

*Tff.  M.  Benjamin  Coai.  Co., 

"C.  W.  Moody,  V.  P." 
After  such  letter  was  received,  plaintiff  sent  defendant  the 
following  letter: 

"September  3, 1900. 
"H.  M.  Benjamin  Coal  Company, 
"Milwaukee,  Wisconsin. 
"Gentlemen: — ^Referring  to  our  favor  of  recent  date  in 
which  we  stated  that  before  we  could  intelligently  answer 
your  last  letter  we  would  have  to  confer  with  our  Milwaukee 
representative,  would  say  that  we  have  done  this  and  are 
to-day  in  receipt  of  his  reply,  copy  of  which  we  herewith  en- 
close, and  we  trust  that  you  wiU  favor  us  with  check  for  the 
amount    As  it  is,  the  matter  has  certainly  dragged  along  an 
unusual  length  of  time,  and  if  the  machine  does  not  fulfill 
the  terms  of  the  contract  we  would  thank  you  to  advise  us  im- 
mediately wherein  it  does  not,  in  order  that  we  may  get  the 
matter  rectified  at  once.    Please  let  us  hear  from  you  by  re- 
turn mail  and  oblige,  yours  truly, 

"Nobtheb:*^  Elbotbical  Company, 

"By  F.  L.  Stagg, 
"Assistant  Secretary." 


134  SUPREME  COURT  OF  WISCONSIN.       [Deo. 

Northern  R  M.  Ca  v.  H.  M.  Benjamin  C,  Co.  116  Wia  180. 

Such  letter  was  not  replied  to.  There  was  evidence  that 
the  apparatus  did  not  come  up  to  the  guaranty,  and  no  evi- 
dence that  plaintiff  acted  upon  the  letter  of  August  29th,  or 
upon  any  notice  received  by  its  agent,  by  endeavoring  to  rem- 
edy any  defects  that  might  be  in  the  apparatus.  There  was 
evidence  that  defendant  notified  plaintiff's  agent  in  Mil- 
waukee that  the  apparatus  was  not  satisfactory  and  would  not 
be  accepted,  and  that  it  would  be  held  subject  to  plaintiff's 
order.  There  was,  in  the  judgment  of  the  court,  conflicting 
evidence  as  to  whether  the  apparatus  was  accepted  by  defend- 
ant Therefore  a  motion  on  the  part  of  plaintiff  for  the  di- 
rection of  a  verdict  was  denied,  due  exception  being  taken  to 
the  ruling.  The  jury  rendered  a  verdict  in  plaintiff's  favor 
for  the  amount  claimed  in  the  complaint.  Judgment  was 
rendered  accordingly,  all  questions  being  reserved  for  review 
upon  appeal  by  the  defendant,  presented  for  consideration 
and  discussed  in  the  opinion. 

Por  the  appellant  there  was  a  brief  by  Winhlerj  Flanders, 
Smith,  Bottum  &  YUas,  and  oral  argument  by  F.  H,  Reming- 
ton, 

For  the  respondent  there  was  a  brief  by  Spooner  &  Ellis, 
and  oral  argument  by;  Wiilet  M.  Spooner. 

Maeshai.1,,  J.  As  we  view  the  record  in  this  case  it  was 
the  duty  of  appellant,  promptly  after  the  machine  was  started 
up  and  put  into  the  service  for  which  it  was  purchased, — 
which  seems,  unquestionably,  to  have  occurred  June  17, 
1900, — to  decide  whether  such  machine  fulfilled  the  con- 
tract, and,  if  the  conclusion  was  unfavorable,  to  notify  re- 
spondent thereof  at  Madison,  Wisconsin,  by  telegraph  or 
mail.    That  is  what  was  agreed  upon  in  these  words : 

"If  upon  receiving  and  starting  said  machinery,  the  pur- 
chaser claims  that  in  any  way  it  does  not  comply  with  the 
terms  of  this  contract,  he  shall  promptly  notify  the  company 
at  Madison  by  telegraph  or  mail,  stating  wherein  said  ma- 
chinery is  faulty." 
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Compliance  with  that  requirement  was  a  condition  pre- 
cedent to  the  existence  of  any  claim  under  the  guaranty.  Not- 
withstanding the  duty  of  appellant  as  indicated,  twenty-two 
days  after  the  machine  was  started,  it  wrote  respondent, 
promising  payment  in  a  short  time,  and  making  no  complaint 
whatever  but  that  the  machinery  was  satisfactory.  It  wrote 
again  a  few  days  thereafter,  making  an  excuse  for  nonpay- 
ment of  the  purchase  money,  but  finding  no  fault  with  the 
machinery.  It  wrote  again  nearly  a  month  thereafter,  and 
more  than  two  and  one-half  months  after  the  machine  was 
put  into  service  as  aforesaid,  in  which,  though  complaint  was 
made  that  it  did  not  come  up  to  the  calls  of  the  contract,  no 
attempt  was  made  to  state  wherein  it  failed  to  do  so.  It  is 
not  claimed  that  there  was  any  attempt  to  comply  with  the 
conditions  of  the  warranty  in  respect  to  notice  of  defects  ex- 
cept by  the  letter  of  August  29,  1900.  That  such  letter  was 
not  a  reasonable  compliance  with  such  condition  seems  too 
plain  to  require  any  discussion  whatever.  It  contained  no 
specification  of  defects.  Therefore  the  condition  upon  which 
the  machinery  was  warranted  was  never  satisfied.  If  we 
were  to  hold  that  the  letter  of  August  29th  was  a  sufficient 
compliance  with  such  coudition  as  to  mere  matter  of  form,  it 
would  not  avail  appellant,  as  the  time  for  it  to  notify  respond- 
ent that  the  machinery  was  not  according  to  the  contract,  stat- 
ing wherein  it  was  not,  expired  as  a  matter  of  law  as  soon 
as  it  had  a  reasonable  time  after  June  17,  1900,  to  com- 
municate with  respondent  at  Madison,  Wisconsin,  in  the  man- 
ner agreed  upon.  Certainly,  two  and  one-half  months  was 
too  long  for  that  purpose.  If  authorities  were  needed  to  sup- 
port the  views  here  expressed,  Nichols  <&  S.  Co.  v.  Chase ,  103 
Wis.  570,  79  N.  W.  772,  and  Trapp  v.  New  Birdsall  Co.  109 
Wis.  543,  85  N.  W.  478,  would  be  ample  for  that  purpose. 
It  follows  that,  construing  the  warranty  contained  in  the  con- 
tract, with  the  condition  precedent  to  appellant's  right  to  any 
benefit  thereunder,  no  actionable  breach  of  contract  is  dis- 
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covered,  but  on  the  contrary  an  acceptance  of  th6  machinery 
as  satisfying  the  contract  is  established* 

Some  claim  was  made  on  the  oral  argument  that  respond- 
ent, by  its  conduct,  waived  the  condition  of  the  contract  as  to 
notice,  above  discussed.  We  are  unable  to  discover  anything 
in  the  record  to  warrant  that  view.  There  was  evidence  that 
respondent  acted  upon  information  respecting  a  slight  defect 
in  the  machinery,  which  developed  before  it  was  put  into  the 
service  for  which  it  was  purchased,  and  that  the  defect  was 
remedied.  There  is  also  evidence  of  some  communication  hav- 
ing passed  between  respondent  and  its  agent  about  appellant's 
having  trouble  with  the  machinery  subsequent  to  the  diflS- 
culty  that  was  remedied.  But  there  is  no  evidence  that  re- 
spondent received  any  information  from  its  agent  in  that  re- 
gard which  was  acted  upon,  other  than  in  the  instance  men- 
tioned. Mere  information  of  defects  in  the  machinery,  com- 
municated to  respondent  in  a  manner  different  from  that 
stipulated  in  the  contract^  not  acted  upon,  in  lieu  of  the  notice 
agreed  upon,  did  not  operate  to  waive  the  condition  of  the 
guaranty.  Davis  v.  Butrick,  68  Iowa,  94,  26  N.  W.  27; 
Massachusetts  L.  &  T.  Co.  v.  Welch,  47  Minn.  183,  49  K 
W.  740. 

The  result  of  the  foregoing  is  that  the  court  erred  in  ap- 
pellant's favor  in  not  directing  a  verdict  for  respondent. 
That  was  cured  by  the  verdict  which  the  jury  rendered.  The 
judgment  is  right  regardless  of  whether  the  errors  assigned 
by  appellant  would  in  any  event  require  a  reversal  thereof. 
Therefore  it  is  unnecessary  to  discuss  such  errors  or  even 
give  place  to  the  statement  of  them  in  this  opinion. 

By  the  Court. — The  judgment  is  affirmed. 


16]  AUGUST  TERM,  1902.  137 

Burke  v.  Sidra  Bay  Ga  116  Wi&  187. 


BuKKE,  Respondent,  vs.  The  Sedba  Bat  Company,  Appel- 
lant 
Same,  Appellant,  vs.  Same,  Respondent. 

December  Z— December  16,  1902. 

iJorparations:  Implied  contracts:  What  may  constitute  corporate  ac- 
tion: Loan  by  stockholder  to  corporation,  tohen  due:  Interest 

1.  Where  moneys  are  advanced  for  the  use  of  a  corporation  with 

the  knowledge,  and  upon  the  request  of  all  the  stockholders  and 
officers  acting  in  consultation  as  to  the  policy  and  conduct  of 
the  corporate  affairs,  such  request  is  tantamount  to  that  of  the 
corporation,  and  therefrom,  in  the  absence  of  any  countervall- 
ing  express  stipulations,  results  an  implied  contract  of  the  cor- 
poration to  repay  those  advances,  although  there  was  no  formal 
notice  for,  or  record  of,  a  meeting  of  the  corporation. 

2.  In  carrying  on  the  business  of  a  corporation  owning  no  assets  but 

real  estate,  it  was  mutually  understood  by  the  stockholders  and 
directors  thereof,  among  whom  was  plaintiff's  assignor,  that 
they  would  not  presently  demand  repayment  of  advances  made 
for  its  use,  so  long  as  they  should  all  agree  on  continuing  the 
attempt  to  carry  on  its  business.  No  definite  term  for  such 
forbearance  was  agreed  upon,  and  subsequently  the  conduct  of 
the  business  for  which  the  advances  were  made  was  abandoned. 
Held,  that  the  lending  stockholder  might,  after  a  reasonable 
time,  terminate  the  indefinite  term  of  credit  and  render  the 
debt  absolutely  due. 

t.  In  such  case  five  years  is  a  reasonable  time,  and  the  election  is 
sufficiently  declared  by  commencing  action  therefor. 

4.  Where  the  time  of  payment  of  a  debt  is  indefinite,  and  the  cred- 
itor has  not  exercised  the  right  to  declare  the  term  of  credit  at 
an  end,  except  by  bringing  action  on  the  debt,  interest  can  only 
be  recovered  from  the  date  of  the  commencement  of  the  action. 

Appeals  from  a  judgment  of  the  circuit  court  for  Mil- 
irankee  comity :  Lawrence  W.  Halsey,  Circuit  Judge.  Af- 
firmed. 

Two  gentlemen,  by  the  name  of  Ewing  and  Mitchell,  hav- 
ing discovered  what  they  believed  to  be  a  deposit  of  infusorial 
earth  in  Eau  Claire  county,  from  which  could  be  obtained  a 
product  valuable  in  certain  manufactures,  secured  control  or 
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ownership  of  certain  lands^  and  proceeded  to  make  explora- 
tions. After  a  little,  one  James  Douglas  was  invited  to  join 
them  in  such  enterprise,  and  to  be  permitted  to  do  so  upon 
equality  with  the  other  two  upon  payment  of  $500,  to  be 
expended  in  such  explorations  and  development.  He  ac- 
cepted, paid  his  $500,  and  thereafter  certain  further  ex- 
plorations were  made  and  at  least  one  additional  piece  of 
land  purchased,  upon  a  small  cash  payment.  Thereafter  they 
organized  the  defendant  corporation,  each  of  them  taking 
one  third  of  the  $150,000  of  the  capital  stock,  and  trans- 
ferring to  it  the  real  estate  rights  which  they  had  obtained. 
Douglas  was  elected  president  and  treasurer,  Ewing  secrer 
tary,  and  all  three  directors.  The  company  had  no  money, 
of  course,  as  its  entire  capital  stock  had  been  issued  for  the 
real  estate  rights.  Prior  to  the  incorporation  the  parties  had 
an  understanding  that  they  would  advance  moneys  as  they 
were  able  for  the  purposes  of  experiment  and  exploratory 
work.  After  the  corporation  was  organized,  they,  all  being 
directors  and  meeting  together,  reached  a  loose  and  general 
understanding  that  they  would  make  advances  to  the  corpora- 
tion for  some  experimental  reduction  of  the  product  to  a  com- 
mercial form,  and  for  such  other  purposes  as  the  corporation 
might  need ;  the  same  to  be  paid  back  to  each  when  the  cor- 
poration had  money  to  pay  it  They  appear  not  to  have  been 
equally  able  to  advance,  and  the  agreement  seems  to  have 
been  a  very  loose  one,  made  in  expectation  of  a  speedy  re- 
duction of  product  to  commercial  form  and  sale  thereof  in 
the  way  of  a  manufacturing  business.  They  do  not  seem  to 
have  expressed,  if  they  considered,  the  contingency  of  failure 
of  such  exi)eriment8,  abandonment  of  the  business,  and  the 
sale  of  the  real  estate  which  the  company  owned.  Advances 
were  apparently  made  by  both  Ewing  and  Mitchell,  the 
amounts  whereof  are  not  in  evidence,  but  Douglas  expended 
sums  amounting  to  $1,411.94;  the  earliest  large  items  of 
fludi  advances  being  $100  and  $475,  necessarily  advanced  to 
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protect  and  complete  the  corporation's  title  to  a  certain  parcel 
of  land  purchased  before  incorporation  from  one  Backstrom. 
At  about  this  time  $200  was  paid  back  to  Douglas  by  his  twa 
fellow  directors.  The  other  disbursements  are  of  various 
character, — recording  deeds,  expenses  of  himself  and  others 
to  Eau  Claire,  and  work  in  getting  out  a  few  car  loads  of  the 
earth  and  shipping  the  same  to  Milwaukee,  where  was  atr 
tempted  to  be  erected  a  reduction  plant,  to  the  expenses  of 
which  doubtless  the  others  contributed  considerable  sums. 
These  experiments  and  expenditures  extended  from  May, 
1894,  when  the  corporation  was  organized,  up  to  an  indefinite 
date  prior  to  March,  1896,  when  the  reducing  plant  in  Mil- 
waukee was  burned  down.  Shortly  thereafter  both  Ewing 
and  Mitchell  sold  their  stock  in  the  corporation  to  one  Whig- 
ham  for  a  price  not  stated,  and  acc6mpanied  the  sale  by  an* 
assignment  to  him  of  their  respective  claims  against  the 
corjwration  for  moneys  advanced  in  pursuance  of  this  under- 
standing. Douglas,  about  the  same  time,  sold  his  stock  to  one^ 
Rice,  but  did  not  assign  to  him  his  claims  against  the  corpora- 
tion for  money  advanced.  He  resigned  his  position  as  di- 
rector, president,  and  treasurer  in  March,  1896.  Thereafter 
all  of  the  stock  became  assigned  to  one  Springer,  who  now 
holds  the  whole,  except  four  shares,  placed  in  the  names  of 
others  in  order  to  qualify  them  as  directors  and  oflScers.  All 
attempts  to  do  any  business  whatever  have  been  abandoned' 
since  the  spring  of  1896.  On  January  31, 1901,  the  J)laintiff, 
to  whom  Douglas  had  assigned  his  said  claim  for  advances, 
conmienced  this  suit  against  the  corporation  to  recover  the 
same.  The  action  was  tried  to  the  court,  which  made  findings 
to  the  effect  that  the  money  was  in  fact  loaned  to  the  corpora- 
tion, and  expended  for  its  purposes  by  Douglas  while  treas- 
urer, with  the  knowledge  and  consent  and  at  the  request  of 
all  the  other  then  stockholders,  oiEcers,  and  directors,  and 
that  aH  material  allegations  contained  in  the  complaint  are 
proven  and  true.    It  accordingly  rendered  judgment  in  favor 
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of  the  plaintiff  for  the  amount  of  such  advances,  less  the  $200 
paid  him  by  his  fellow  stockholders;  to  wit^  $1,211.94,  with 
interest  from  the  commencement  of  the  action.  From  the 
whole  of  this  judgment  the  defendant  appeals,  and  the  plaint- 
iff appeals  from  that  portion  of  it  which  denies  him  interest 
-on  the  several  advancements  from  their  dates  up  to  the  com- 
mencement of  the  action. 

For  the  plaintiff  there  were  briefs  by  John  F.  Burke,  at- 
torney, and  Harrison  8.  Green,  of  counsel,  and  oral  argu- 
ment by  Jfr.  Green. 

S.  A.  Connellj  for  the  defendant. 

Dodge,  J.  The  trial  court  found  that  all  of  the  moneys 
claimed  were  advanced  by  Douglas  for  the  use  and  benefit  of 
the  corporation  with  the  knowledge,  approval,  and  consent, 
and  upon  request,  of  all  the  stockholders,  oflScers,  and  di- 
rectors. Such  consent  and  request  of  the  directors  is  tanta- 
mount to  that  of  the  corporation,  when,  as  appears  from  the 
•evidence,  they  were  all  together  in  consultation  as  to  the 
policy  and  conduct  of  the  corporate  affairs,  and  when  a  decis- 
ion so  reached  by  them  has  been  acted  on  to  the  detriment  of 
the  actor.  Formal  notice  or  record  of  any  such  meeting  is  not 
essential.  Northwestern  Fuel  Co,  v.  Lee,  102  Wis.  426,  78 
N.  W.  584 ;  Heinze  v.  South  Green  Bay  L.  &  D.  Co.  109  Wis. 
S9, 105,  85  N.  W.  145 ;  Goodvin  v.  Nichols,  109  Wis.  672,  85 
N.  W.  501 ;  St.  Clair  v.  Rutledge,  115  Wis.  583,  92  N.  W. 
234;  Lowe  v.  Ring,  115  Wis.  575,  92  N.  W.  238.  This  find- 
ing is  fully  supported  by  the  evidence ;  indeed,  is  substantially 
confirmed  by  all  the  witnesses,  except  as  they  labor  under  some 
mental  confusion  as  to  the  difference  between  the  corporation 
and  themselves.  From  these  facts  resulted,  upon  most  element- 
ary principles,  an  implied  contract  of  the  corporation  to  repay 
these  advances,  upon  which  the  liability  was  immediately 
enforceable  in  the  absence  of  any  countervailing  express  stip- 
ulations.   That  stipulations  were  made  to  the  effect  that  such 


16]  AUGUST  TERM,  1903.  Ul 

Burke  v.  Sidra  Bay  Ca  116  Wi&  137. 

moneys  should  not  be  payable  until  profits  sufficient  had  been? 
realized  is  strenuously  contended  by  respondent,  and  was- 
most  vigorously  litigated  upon  the  trial.  Upon  that  conten- 
tion there  is  no  specific  finding  by  the  trial  court,  unless  he- 
intended  as  such  the  declaration  that  all  the  material  allega- 
tions of  the  complaint  are  true.  Such  a  generalized  and  am- 
biguous statement  does  not  merit  approval,  as  more  fully 
pointed  out  in  Milwaukee  Nat  Bank  v.  Gallun,  ante,  p.  74,. 
92  X.  W.  567.  By  reason  of  this  condition  of  the  findings, 
we  have  found  it  necessary  to  go  at  large  into  the  evidence,  ta 
ascertain  whether  or  not  it  supports  the  judgment.  Analytical 
discussion  thereof  certainly  need  not  be  included  in  this  opin- 
ion. Suffice  it  to  say  that  we  find  that  it  was  mutually  under- 
stood by  the  directors,  including  plaintiff's  assignor,  Douglas,, 
that  they  would  not  presently  demand  repayment  of  their  ad- 
vancements, at  least  so  long  as  they  should  all  agree  on  con- 
tinuing the  attempt  to  do  business,  rendering  such  advances 
necessary  to  the  otherwise  empty  corporate  treasury.  There 
was  no  definite  term  for  such  forbearance  agreed  upon,  and, 
as  it  was  accorded  merely  to  render  possible  the  conduct  of 
certain  business,  it  was  conditioned  upon  such  necessity, 
which  terminated  when  the  policy  of  attempting  such  business 
was  definitely  abandoned.  Doubtless  this  forbearance  might 
be  held  to  extend  over  a  reasonable  interval  of  suspension,  and 
the  extent  of  such  suspension  might  be  protracted  by  consent 
or  acquiescence  of  the  creditor,  so  that  some  exercise  of  elec- 
tion on  his  part  might  be  necessary  to  absolutely  terminate 
the  indefinite  term  of  credit  and  render  the  debt  absolutely 
due.  Such  we  find  to  have  been  the  substance  and  effect  of 
the  understanding,  as  disclosed  by  the  evidence.  It  also  ap- 
pears that  all  attempts  to  do  business  ceased  as  early  as- 
March,  1896.  Certainly,  the  creditor  had  in  January,  1901, 
waited  a  reasonable  time,  and  might  then  elect  that  his  debt 
should  be  due,  which  election  he  sufficiently  declared  by  com- 
mencing suit     We  therefore  conclude  that  plaintiff's  right  to 
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recovery  of  the  principal  of  his  debt  and  interest  from  the 
•commencement  of  the  action  is  fully  supported  by  the  record, 
and  that  the  judgment  should  not  be  reversed  on  defendant's 
appeal. 

PlaintiflF,  on  his  appeal,  complains  of  disallowance  of  in- 
terest from  the  time  of  making  the  advances  to  commence- 
ment of  the  action.  The  general  rule  on  this  subject  is  well 
settled.  Defendant  is  liable  for  interest  from  the  time  when 
it  became  its  legal  duty  to  pay  the  debt.  Laycock  v.  Parker, 
103  Wis.  161,  79  N.  W.  327;  Smith  v.  Putnam,  107  Wis. 
155,  168,  82  N.  W.  1077,  83  N.  W.  288.  That  time  was  in- 
definite. It  became  fixed  only  when  the  creditor  exercised 
lis  election  to  declare  the  term  of  credit  at  an  end.  .Of  any 
such  declaration  there  is  no  evidence  until  made  by  com- 
mencing suit;  hence  the  judgment  allowing  interest  from  that 
•date  only  is  correct. 

By  the  Court. — Judgment  affirmed  on  both  appeals. 


The  State  ex  bel.  The  Vilteb  Manufactubino  Com- 
pany and  others,  Eespondents,  vs.  The  Milwaukee, 
Bublington  &  Lake  Geneva  Railboad  Company, 
Appellant. 

December  9— December  16,  1902, 

.Street  railways:  Commercial  railroads:  Franchise  to  occupy  city 
streets:  Ordinances:  Construction:  Quo  warranto:  "Person"  in 
statute:  "Franchise,**  in  statute:  "Holding  and  exercising  a 
franchise"  in  statute, 

1.  A  city  ordinance  granted  to  a  commercial  railroad,  organized 
under  sec.  1820,  Stats.  1898,  "its  successors*  and  assigns,"  the 
right  to  construct  an  elevated  railroad  over  certain  streets, 
many  of  which  contained  surface  street  railways.  The  ordi- 
nance was  denominated  a  franchise;  contemplated  the  erection 
of  passenger  stations,  etc.;    limited  the  rate  of  fare  within 
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the  city;  required  the  carriage  of  policemen,  firemen  and 
health  officers  free,  and  required  the  company  to  build  and  main- 
tain certain  bridges  for  the  accommodation  of  teams  and  foot 
passengers  as  well  as  Its  trains.  Held,  that  the  ordinance  at- 
tempted to,  and  did,  grant  .a  franchise  to  operate  an  elevated 
street  railway,  under  sec.  1862,  Stats.  1898  (providing  for  the 
formation  and  powers  of  street  railways,  and  regulating  grant- 
ing franchises  therefor),  and  that  it  was  not  a  mere  code  of 
police  regulations,  regulating  the  use  of  the  right  conferred  on 
commercial  railroads  by  sec.  1828,  Stats.  1898,  to  build  and 
maintain  their  road  across  or  along  any  street. 

2.  An  ordinary  commercial  railroad  organized  under  sec.  1820,  Stats. 

1898  (providing  for  the  organization  of  corporations  for  con- 
structing, maintaining  and  operating  railroads  for  public  use 
in  the  conveyance  of  persons  or  property),  is  not  endowed  with 
the  power  to  accept  street  railway  franchises  under  said  sec. 
1862,  Stata.  1898. 

3.  A  private  corporation  is  a  "person"  within  the  meaning  of  sec. 

3466,  Stats.  1898,  providing  that  an  action  may  be  brought  by 
the  attorney  general  in  the  name  of  the  state  "when  any  person 
shall  usurp,  intrude  into  or  unlawfully  hold  or  exercise  any 
public  office,  civil  or  military,  or  any  franchise  within  the  state." 

4.  A  street  railway  franchise  to  operate  a  system  of  street  railways 

in  a  city,  using  the  streets  and  alleys  for  that  purpose,  is  a  "fran- 
chise" within  the  meaning  of  said  sec.  3466.  The  state  may  by 
quo  warranto  inquire  into  the  title  by  which  it  is  held,  and,  if 
the  party  assuming  to  exercise  it  has  no  title  thereto,  judgment 
of  ouster  will  be  rendered. 

5.  Under  said  sec.  3466,  Stats.  1898,  a  commercial  railroad,  by  a 

formal  acceptance  under  seal,  as  the  ordinance  required,  ac- 
cepted a  franchise  to  construct  and  maintain  a  street  railway 
over  certain  streets  in  the  city  of  Milwaukee.  Held,  that  it  was 
holding  and  exercising  the  franchise,  attempted  to  be  granted, 
within  the  meaning  of  sec.  8466,  Stats.  1898,  as  fully  as  if  it  had 
started  to  build  its  structure. 

Appeai.  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  Warren  D.  Tarrant,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  qiu)  warranto,  brought  in  the  name  of 
the  state  by  four  owners  of  real  property  in  Milwaukee  for 
the  purpose  of  testing  the  right  of  the  defendant  to  hold  and 
•exercise  a  certain  alleged  franchise  granted  to  it  by  the  com- 
mon  council   of  the  city   of   Milwaukee.     The   complaint 
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charged:  (1)  That  the  defendant  is  a  railroad  corporation  or- 
ganized under  sec.  1820,  Stats.  1898 ;  (2)  that  the  relatora 
severally  own  certain  pieces  of  real  estate  in  said  city  abutr 
ting  on  the  streets  named  in  the  franchise  attacked,  and  that 
the  construction  of  an  elevated  railroad  along  said  streets 
would  greatly  damage  the  said  property;  (3)  that,  ujxm  the 
defendant's  application,  on  the  26th  day  of  August,  1900,  the 
common  council  of  Milwaukee  passed  a  certain  ordinance 
purporting  to  grant  the  right  to  build  an  elevated  railroad 
upon  certain  streets  in  the  city  of  Milwaukee  (a  copy  of  such 
ordinance  being  attached),  and  that  the  mayor  vetoed  such 
ordinance,  and  that  the  same  was  afterwards  passed  over  the 
veto  by  said  common  council  September  9,  1901 ;  (4)  that 
the  defendant  thereafter  filed  with  the  city  clerk  its  accept- 
ance of  said  ordinance,  in  writing  and  under  seal,  and  that  it 
holds  said  franchise  so  attempted  to  be  granted,  and  exer- 
■cises  the  same  by  proceeding  to  act  thereunder,  and  by  said 
written  acceptance,  and  by  maintaining  its  alleged  rights  to 
said  streets,  although  no  work  has  been  done  or  money  ex- 
pended; (6)  that  the  defendant  has  no  power  or  authority 
under  the  law  to  construct  the  railroad  named  in  said  fran- 
chise, or  to  accept  or  hold  such  franchise,  and  that  the  city  ha» 
no  power  to  grant  the  same  to  the  defendant;  (6)  that  an  ap- 
plication to  bring  an  action  of  quo  warranto  against  the  de- 
fendant has  been  made  to  the  attorney  general,  and  that  he 
has  refused  to  bring  such  action,  and  that  the  relators  have 
given  bond  to  the  state  for  costs  in  this  action,  which  has  been 
approved  by  the  attorney  general.  The  prayer  is  that  tlie  de- 
fendant show  cause  by  what  authority  it  holds  and  exercises 
the  said  franchise,  and,  in  default  of  showing  cause,  that  it 
be  adjudged  guilty  of  unlawfully  holding  and  exercising  the 
same,  and  that  it  be  excluded  therefrom. 

The  ordinance  aforesaid,  a  copy  of  which  is  attached  to  the 
complaint,  is  entitled  "An  ordinance  granting  a  right  of  way^ 
to  the  MUwavkee,  Burlington  and  Lake  Geneva  Railroad 


16]  AUGUST  TERM,  1902  145 

State  ex  reL  Vilter  M.  Ca  v.  M.,  R  ft  L.  G.  R  Ca  116  Wia  14a 

Campaaiy/^  and  it  provides,  in  substance,  as  follows:  (1) 
That  there  is  given  and  granted  to  the  MilwavJcee,  Burlington 
<£  Lake  Geneva  Railroad  Company,  its  successors  or  assigns, 
the  right^  permission,  and  authority  to  construct,  maintain, 
and  operate  an  elevated  railroad  with  two  or  more  tracks,  not 
exceeding  four,  as  said  company,  its  successors  or  assigns, 
may  from  time  to  time  deem  necessary,  and  such  curves, 
spurs,  sidetracks,  switches,  sidings,  turnouts,  connections, 
girders  and  supports,  stations,  platforms,  and  stairways,  and 
such  telegraphs,  telephones,  signals,  and  other  devices  as  the 
company,  its  successors  or  assigns,  may  deem  necessary  upon 
the  routes  thereinafter  named;  the  route  authorized  being 
a  route  commencing  on  Milwaukee  street,  at  the  south  line  of 
Michigan  street,  and  from  thence  running  south  along  and 
over  the  streets  specifically  named  to  the  southern  limits  of 
the  city.  (2)  That  the  authority  and  privileges  granted  are 
upon  condition  that  the  railroad  shall  be  an  elevated  struc- 
ture, with  girders  and  uprights  of  iron  or  steel,  built  in  the 
most  approved  manner,  and  of  the  best  material,  and  under 
certain  restrictions  specifically  set  forth  in  the  ordinance. 

(3)  That  the  company,  its  successors  or  assigns,  shall  have 
authority  to  construct  at  such  points  as  it  elects,  most  con- 
venient to  the  people,  all  necessary  or  proper  stations,  stairs, 
and  depots,  and  connect  the  same  with  streets,  avenues,  and 
alleys  by  means  of  stairs,  stairways,  elevators,  and  landing 
places ;  full  provisions  being  made  requiring  the  proper  con- 
struction, heating,  and  lighting  of  such  depots  and  stairways. 

(4)  That  before  any  part  of  the  structure  or  any  station  shall 
be  commenced  the  plan  thereof  shall  be  submitted  to  the  board 
of  public  works,  and  approved  by  them.  (5)  That  the  city 
shall  at  all  times  have  the  right  to  change  the  grade  of  any 
street,  and  that  the  company  shall  thereupon  change  its  struc- 
ture to  conform  therewith  in  case  the  grade  be  changed  more 
than  twelve  inches.    (6)  That  the  company  be  permitted  to 
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cross  the  Milwaukee  river  and  the  Kinnickinnic  river  in  cer- 
tain places  provided,  and  the  company  agrees  to  construct  new 
bridges  at  such  places  after  approved  patterns,  which  shall 
also  accommodate  teams  and  foot  passengers.  (7)  That  the 
motive  power  of  the  road  shall  be  electricity  or  some  other 
improved  mechanical  power  adapted  to  rapid  transit,  other 
than  steam.  (8)  That  the  city  shall  have  the  right  to  use 
the  structure  for  placing  thereunder  police,  fire  alarm,  and 
telephone  wires.  (9)  That  in  consideration  of  the  privileges 
granted  the  company,  its  successors  or  assigns,  shall  carry 
upon  all  of  its  cars  operated  within  the  city  limits  all  mem- 
bers of  the  police,  fire,  and  health  departments,  when  in  uni- 
form, without  charge.  (10)  That  the  rate  of  fare  between 
two  points  within  the  city  shall  not  exceed  five  cents  for  one 
person  over  five  years  of  age,  and  that  children  under  that 
age  shall  be  carried  free  when  in  charge  of  persons  paying 
fare.  (11)  That  the  privileges  granted  are  upon  the  express 
condition  that  the  railroad  shall  be  completed  within  three 
years  from  the  acceptance  of  the  ordinance,  and  upon  the 
further  condition  (12)  that  the  company,  its  successors  or 
assigns,  shall  protect  the  city  against  all  suits  and  damages  of 
every  kind  resulting  from  the  passage  of  the  ordinance  or  the 
construction  of  the  road.  (13)  That  the  company  shall  give 
a  good  and  suflScient  bond  in  the  sum  of  $100,000,  condi- 
tioned to  perform  all  of  the  provisions  of  the  ordinance,  and 
to  indemnify  the  city  as  aforesaid.  (14)  That  if  the  com- 
pany, its  successors  or  assigns,  shall  not  file  with  the  city 
clerk  a  formal  acceptance  of  the  ordinance  within  ninety 
days  after  the  passage  and  publication  thereof,  the  rights  and 
privileges  granted  shall  be  null  and  void. 

The  answer  of  the  defendant  admitted  its  corporate  char- 
acter as  alleged ;  also  that  the  relators  owned  property  abut- 
ting upon  the  route  of  said  railroad  as  alleged;  but  denied 
that  such  property  is  or  will  be  damaged  by  the  construction 
of  the  railroad,  and  that,  if  any  damage  does  result,  the 
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relators  have  an  adequate  remedy  in  law.  The  answer  fur- 
ther admits  that  the  defendant  prayed  for  the  passage  of  the 
ordinance;  that  the  same  was  passed;  that  the  defendant  ac- 
cepted the  same,  and  holds  it ;  and  that  it  is  the  defendant's 
bona  fide  intention  to  build  a  road  to  the  city  of  Lake  Geneva. 
The  answer  further  alleges  that  after  said  ordinance  was 
passed  the  defendant  expended  large  sums  of  money  in  sur- 
veying its  line  in  the  city  of  Milwaukee  and  through  the 
country  of  the  state,  and  in  making  plans  for  bridges,  amoun1> 
ing  in  all  to  $50,000 ;  that  outside  of  the  city  of  Milwaukee 
fiaid  road  is  to  be  a  surface  railroad,  but  that,  in  order  to 
reach  its  terminus  in  the  city,  it  will  be  necessary  to  come 
into  the  city  by  an  elevated  road  on  account  of  the  many  street 
railroads  and  other  railroad  tracks  upon  the  surface.  To 
this  answer  the  relators  demurred  generally.  The  demurrer 
was  sustained,  and  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  O'Connor,  Schmitz 
&  Wild,  attorneys,  and  Burr  T7.  Jones,  of  counsel,  and  oral 
argument  by  Mr.  /.  L.  O'Connor  and  Mr.  Jones.  They  con- 
tended, inter  alia,  that  a  railroad  company  organized  under 
sec.  1820,  Stats.  1898,  has  authority  to  accept  an  ordinance 
authorizing  such  railroad  company  to  build  its  structure,  and 
operate  its  cars  thereon  in  the  city  of  Milwaukee,  as  con- 
templated. Halsey  v.  Rapid  Transit  St.  R.  R.  Co.  47  N.  J. 
Eq.  380,  20  AtL  Eep.  859,  862 ;  State  v.  Hancock,  35  K  J. 
Law,  537,  545 ;  4  Thompson,  Corp.  §  5641 ;  Ellerman  v.  Chi- 
cago J.  R.  &  U.  S.  Y.  Co.  49  K  J.  Eq.  217,  23  Atl.  Eep.  287, 
295,  296;  Clark  v.  Farrington,  11  Wis.  321 ;  Madison,  W.  & 
M.  P.  R.  Co.  V.  W.  &  P.  P.  R.  Co.  5  Wis.  173 ;  Winterfield 
V.  Cream  City  B.  Co.  96  Wis.  239,  243 ;  Bishop  v.  North,  11 
Mees.  &  W.  418 ;  1  Elliott,  Railroads,  §  7 ;  Lieberman  v.  Chi- 
cago &  8.  8.  R.  T.  R.  Co.  141  111.  140,  30  K  E.  Rep.  544, 
547 ;  Fulton  v.  Short  Route  R.  T.  Co.  85  Ky.  640-647.  The 
ordinance  is  not  a  franchise,  but  a  license,  which  the  city  of 
Milwaukee  had  power  to  grant     Sec  1820,  Stats.  1898; 
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Jarneslovm  v.  C,  B.  &  N.  Ry.  Co,  69  Wis.  648 ;  Evans  v.  C, 
8t.  P.,  M.  &  0.  By.  Co.  86  Wis.  597,  604;  Oshkosh  v.  M.  & 
L.  W.  B.  Co.  74  Wis.  584,  536 ;  State  ex  rel.  Wis.  Tel.  Co.  v. 
Sheboygaai,  111  Wis.  23 ;  sec.  3,  subch.  IV,  ch.  184,  Laws  of 
1874;  Bell  v.  Platteville,  71  Wis.  139;  1  Dill.  Mun.  Corp. 
89,  575 ;  Detroit  C.  St.  B.  Co.  v.  Detroit,  64  Fed.  Eep.  628, 
636;  Atchison  St.  B.  Co.  v.  M.  P.  B.  Co.  31  Kan.  661. 
The  ordinance  was  a  proper  exercise  of  the  police  power. 
State  ex  rel.  Wis.  Tel.  Co.  v.  Sheboygan,  111  Wis.  23,  36 ; 
Thorpe  v.  B.  &  B.  B.  Co.  27  Vt  140.  Quo  warranto  is  not 
the  proper  remedy.  People  ex  rel.  Maybury  v.  Mutual  0.  L. 
Co.  38  Mich.  154;  Metropolitan  C.  B.  Co.  v.  C.  W.  D.  B. 
Co.  87  111.  318 ;  Stvarth  v.  People  ex  rel.  Paxton,  109  111. 
621 ;  People  ex  rel.  Macey  v.  Hillsdale  <&  C.  T.  Co.  2  Johns. 
190 ;  State  ex  rel.  O'Brien  v.  Kill  Buck  T.  Co.  38  Ind.  71 ; 
AtVy  Oen.  v.  Metropolitan  B.  B.  Co.  125  Mass.  515 ;  People 
ex  rel.  Byers  v.  Orand  Biver  B.  Co.  13  Colo.  11,  21  Pac.  Rep. 
898;  People  ex  rel.  Farrington  v.  Whitcomb,  55  111.  172; 
Schultz  V.  State  ex  rel.  Steele,  65  Ind.  493;  State  ex  rel. 
Walker  v.  Green,  112  Ind.  462 ;  People  v.  Equity  0.  L.  Co. 
141  N.  Y.  232. 

For  the  respondents  there  was  a  brief  by  McCabe  <&  Dahl- 
num  and  Timlin,  Glicksman  &  Conway,  and  oral  argument 
by  W.  H.  Tindin  and  L.  A.  Dahlman. 

WiNSLOW,  J.  By  this  action  of  quo  warranto  the  relators 
have  challenged  the  right  of  the  defendant  corporation  to 
hold  and  exercise  the  privileges  attempted  to  be  conferred 
upon  it  by  the  common  council  of  Milwaukee  by  the  ordi- 
nance of  which  an  abstract  appears  in  the  statement  of  facts. 
The  relator's  claim,  in  brief,  is  this :  The  defendant  is  a  com- 
mercial railroad  corporation  organized  under  sea  1820,  Stats. 
1898,  and  is  not  authorized  by  law  to  operate  a  street  rail- 
road. The  ordinance  in  question  is  in  fact  a  street  railway 
franchise,  and  caja  only  be  legally  granted  to  a  street  railway 


16]  AUGUST  TERM,  1902.  149 

State  ez  reL  Vilter  M.  Ca  y.  M.,  R  &  L.  G.  B.  Ca  116  Wi&  lia 

corporation  organized  under  sec  1862,  Stats.  1898.  The 
defendant  by  accepting  such  franchise  by  formal  written  ac- 
ceptance and  by  insisting  upon  its  right  to  hold  and  use  the 
privil^es  granted  by  the  ordinance,  is  unlawfully  "holding^' 
and  "exercising^'  a  franchise  within  the  state,  within  the 
meaning  of  subd.  1,  sec  3466,  Stats.  1898,  On  the  other 
hand,  the  defendant  claims  that,  while  the  ordinance  in  ques- 
tion has  been  termed  a  ^^f ranchise,"  and  is  framed  in  language 
appropriate  for  a  franchise,  it  is  in  reality  simply  a  code  of 
regulations  made  by  the  city  in  the  exercise  of  its  police  pow- 
ers ;  not  conferring  any  rights  or  privil^es  upon  the  defend- 
ant^ but  merely  regulating  the  use  of  its  right  to  build  a  rail- 
road across  or  along  any  street,  which  right  it  obtains  directly 
from  the  state  by  the  provisions  of  subd.  5,  sec.  1828, 
Stats.  1898. 

The  questions  upon  which  the  decision  of  the  case  depend 
may  be  stated  as  follows:  (1)  Is  the  ordinance  in  question 
an  ordinance  granting  street  railway  franchises  ?  (2)  If  so, 
can  the  defendant  hold  or  exercise  such  franchises?  (3)  ^^ 
not,  can  the  relators  invoke  qiio  warranto  as  a  remedy  ? 

1.  As  to  the  first  question :  The  various  provisions  of  the 
ordinance  leave  us  no  room  to  doubt  that  it  is,  in  effect^  an 
ordinance  attempting  to  grant  a  franchise  to  operate  an  ele- 
vated street  railroad  in  the  city  of  Milwaukee.  The  fact  that 
it  is  called  a  franchise,  and  that  it  is  couched  in  terms  fre- 
quently used  in  granting  franchises,  is  not,  of  course,  con- 
clusive as  to  its  character.  Such  terms  might  be  used,  and 
yet,  if  the  provisions  themselves  were  simply  police  regula- 
tions, they  would  not  become  franchises  because  they  were 
so  called.  Eut,  looking  over  the  whole  ordinance,  it  seems  to 
us  very  clear  that  the  term  "franchise"  was  used  advisedly. 
It  bears  nearly  or  quite  all  the  marks  usually  borne  by  street 
railway  franchise  ordinances.  The  rights  are  granted  to  the 
defendant,  its  successors  or  assigns.  It  contemplates  that 
almost  the  entire  road  within  the  city  limits  shall  be  con- 
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structed  over  and  along  streets,  many  of  which  are  much- 
used  business  streets,  and  some  containing  surface  street  rail- 
ways. It  also  contemplates  the  construction  of  stations,  stair- 
ways, and  platforms  in  the  streets  for  the  accommodation  of 
passengers.  The  provisions  as  to  these  stations,  stairways,  and 
platforms  are  elaborate,  and  seem  to  be  framed  with  the  idea 
that  there  wiU  be  numerous  stations;  and  this  is  further 
made  clear  by  the  provision  limiting  the  rate  of  fare  between 
two  points  within  the  city  of  Milwaukee  to  five  cents,  and 
the  provision  that  policemen,  firemen,  and  members  of  the 
health  department  shall  be  carried  free  of  charge  within  the 
city  limits.  Unless  the  supposed  railway  was  expected  to  be 
to  all  practical  intents  and  purposes  a  street  railway  with 
numerous  stations,  these  clauses  limiting  fares  within  the  city 
limits,  and  providing  free  carriage  for  city  employees,  would 
be  absolutely  nonsensical.  Again,  the  ordinance  provides 
that  in  return  for  the  rights  granted  by  the  ordinance  the 
company  shall  build  bridges,  which  shall  accommodate  teams 
and  foot  passengers  as  well  as  its  railroad,  and  perpetually 
furnish  the  power  necessary  for  opening  and  closing  the  same. 
Here  the  city  definitely  proposes  to  exact  from  the  company 
in  return  for  its  privileges  an  expensive  service  to  be  rendered 
to  the  city  and  its  citizens.  Whether  these  exactions  could 
be  legally  made  in  the  proper  exercise  of  the  police  power  it 
is  not  necessary  to  decide  (State  ex  rel.  Wis.  Tel.  Co.  v.  She- 
boygan, 111  Wis.  23,  86  N.  W.  657),  but,  in  any  event,  they 
tend  very  strongly  to  stamp  the  ordinance  as  an  attempted 
franchise.  We  can  come  to  no  conclusion  except  that  the 
ordinance  is,  and  was  intended  to  be,  a  grant  of  the  right  to 
build  a  street  railway  over  streets  and  bridges  in  the  city  of 
Milwaukee,  under  the  provisions  of  sec.  1862,  Stats.  1898. 

2.  The  second  question  can  be  answered  with  little  hesita- 
tion. It  is  very  clear  that  the  legislature  did  not  intend  that 
ordinary  commercial  railroads  organized  under  sec.  1820, 
Stats.  1898,  should  be  endowed  with  the  power  of  accepting 
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street  railway  franchises  under  sec.  1862.  The  intention  to 
keep  the  two  classes  of  companies  separate  and  distinct  could 
scarcely  be  more  clearly  expressed  than  it  has  been  by  the 
statute.  Street  railway  franchises  can  only  be  granted  to 
street  railway  corporations  formed  under  chapter  86,  Stats. 
1898,  for  the  purpose  of  building  and  operating  street  rail- 
ways. This  is  so  plain,  under  the  provisions  of  sec.  1862, 
supra,  that  we  will  spend  no  further  time  upon  the  question. 
Indeed,  this  proposition  was  not  disputed  by  appellant's 
counsel. 

3.  We  thus  come  to  the  question  whether  the  relators  have 
chosen  the  proper  remedy.  Our  statute  provides  (sec.  3466, 
Stats.  1898)  that  an  action  may  be  brought  by  tie  attorney 
general  in  the  name  of  the  state  "when  any  person  shall 
usurp,  intrude  into  or  unlawfully  hold  or  exercise  any  public 
oflBce,  civil  or  military,  or  any  franchise  within  the  state,'* 
and  that  such  action  may  be  brought  by  a  private  person  on 
his  own  complaint  when  the  attorney  general  refuses  to  act 
It  is  alleged  in  the  complaint  in  the  present  case  that  the  at- 
torney general,  on  due  application  to  him,  has  refused  to  act, 
and  this  is  expressly  admitted  in  the  answer ;  hence  it  is  clear 
that,  if  it  appear  by  the  answer  that  the  defendant  is  a  per- 
son usurping  or  unlawfully  '^holding  or  exercising  a  fran- 
chise within  this  state,"  no  defense  to  the  action  is  shown. 
It  was  held  in  State  ex  rel.  Att'y  Oen,  v.  Portage  City  W. 
Co.  107  Wis.  441,  83  N.  W.  697,  that  a  private  corporation 
is  a  "person,"  within  the  meaning  of  this  statute,  and  that  a 
franchise  to  operate  a  system  of  public  waterworks  in  a  city, 
using  the  streets  and  alleys  for  that  purpose,  while  not  a 
corporate  franchise  in  the  sense  that  it  is  necessary  to  cor- 
porate existence,  is  still  a  franchise  within  the  meaning  of 
the  section  quoted,  and  may  be  annulled  for  cause  by  quo  war- 
ranto proceedings.  A  street  railway  franchise  is  of  the  same 
nature  as  the  franchise  considered  in  the  case  just  cited. 
While  not  a  corporate  franchise,  it  is  a  special  privilege 
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granted  by  sovereign  authority,  and  the  state  may  always  in- 
quire into  the  title  by  which  it  is  held,  and  render  judgment 
of  ouster  if  the  party  assuming' to  exercise  it  has  no  title 
thereto.  High,  Extr.  Eem.  (3d  ed.)  §  648.  It  is  well  under- 
stood that  there  must  be  something  more  than  a  mere  claim  of 
the  franchise  or  privilege  in  order  to  justify  an  action  of  quo 
wammto.  There  must  be  a  usurpation  or  an  unlawful  hold- 
ing or  exercising  of  the  franchise,  as  the  statute  indicates. 
Indeed,  the  very  form  of  the  ancient  writ  demonstrates  this. 
It  commanded  the  defendant  to  show  by  what  right  (quo 
warranto)  he  exercised  the  franchise,  having  no  lawful  grant 
thereof.  The  principle  is  well  illustrated  in  Att'y  Oen.  v.  8. 
&  St.  C.  R.  Co.  93  Wis.  604,  67  N.  W.  1138,  where  it  was 
said,  quoting  from  People  v.  Thompson,  16  Wend.  657 : 

"There  must  be  a  user  or  possession  of  the  office  or  fran- 
chise to  authorize  the  information,  and  a  mere  claim  is  in- 
sufficient." 

That  was  a  case  where  the  legislature  had  passed  an  act 
amending  the  charter  of  a  railroad  corporation  and  granting 
it  additional  privileges.  The  claim  on  the  part  of  the  at- 
torney general  was  that  the  corporation,  by  long  nonuser,  had 
surrendered  its  charter,  and  ceased  to  exist,  and  hence  could 
not  exercise  the  rights  attempted  to  be  granted  to  it  by  tlie 
amending  act.  There  was  no  allegation  in  the  proposed  in- 
formation that  the  corporation  had  accepted  the  provisions  of 
the  amending  act,  nor  that  it  had  used  or  attempted  to  use  the 
rights  and  privileges  in  terms  conferred  by  the  amending 
act;  and  it  was  held  that  the  vague  and  uncertain  allegation 
in  an  unverified  statement  by  way  of  showing  cause  (signed 
only  by  the  attorneys  of  the  company,  and  in  no  sense  an 
answer  to  the  information)  that  it  "is  exercising  and  intends 
to  exercise  the  rights,  privileges,  and  franchises  conferred" 
by  the  act,  did  not  aid  the  information,  and  hence  the  motion 
for  leave  to  file  the  information  and  bring  the  action  was  de- 
nied, because  it  was  not  shown  that  there  was  anything  more 
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<han  a  mere  claim  on  the  part  of  the  defendant  In  the  pres- 
ent case,  however,  the  situation  is  essentially  different.  The 
•ordinanoe  required  the  defendant  to  accept  it  in  writing 
•within  a  specified  time,  and  the  defendant  within  that  time 
filed  a  formal  written  acceptance  thereof  with  the  city  clerk. 
Had  the  defendant  been  a- street  railway  corporation,  and  able 
to  accept  such  a  grant,  it  is  well  settled  that  by  such  accept- 
^moe  it  would  have  assumed  a  public  trust  It  would  have 
thereby  become  its  duty  to  serve  the  public  by  building  and 
'Operating  its  road;  not  simply  because  of  the  contract  it  had 
made,  but  because  of  the  public  duty  involved  by  the  accept- 
ance of  a  legislative  grant  It  might  be  compelled  to  carry 
-out  that  duty,  or  action  could  be  brought  by  the  state  to  for- 
feit its  franchises  and  vacate  its  charter  for  failure  to  perform 
it  Wright  v.  MU.  E.  R.  £  L.  Co.  95  Wis.  29,  69  N.  W.  791. 
In  Stedmcn  v.  Berlin,  97  Wis.  505,  73  N.  W.  57,  where  a 
franchise  of  a  public  waterworks  company  was  in  question, 
and  no  work  had  been  done,  and  there  was  no  holding  or  pos- 
session of  the  franchise  save  that  resulting  from  an  accept- 
ance thereof,  and  the  filing  of  a  bond  to  perform  its  terms, 
it  was  held  that  in  that  case  the  remedy  was  not  by  action  in 
-equity  at  the  suit  of  a  private  party,  but  by  quo  warranto  or 
fdre  facias  at  the  suit  of  the  state,  because  the  party  was  in 
Ifae  exercise  of  the  privileges  conferred.  The  simple  prin- 
ciple is  that  the  defendant  in  quo  warranto  must  be  unlaw- 
fully holding  or  exercising  the  franchise,  or  else  the  action 
will  not  lie.  In  the  case  of  AtVy  Oen,  v.  8.  &  St,  (7.  R. 
Co.  93  Wis.  604,  67  N.  W.  1138,  there  was  no  holding 
or  exercising  of  the  franchises  attacked.  The  company  had 
not  formally  accepted  the  act  in  writing,  nor  had  it  accepted 
it  by  acting  under  any  of  its  provisions.  The  most  that 
could  be  said  was  that  it  had  made  a  mere  claim.  But  in  the 
present  case  the  defendant  had  accepted  the  franchise  granted 
Ij  a  formal  acceptance  under  seal,  as  the  ordinance  required. 
Jt  has  thus  not  only  made  a  contract  with  the  public  to  carry 
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out  its  provisionSy  but  has  become  charged  with  a  dutj  so  to 
do  (providing  it  had  legal  power  to  accept  such  a  franchise). 
Under  these  circumstances  we  can  see  no  escape  from  the 
legal  conclusion  that  it  is  holding  and  exercising  the  fran- 
chise as  fully  as  if  it  had  started  to  build  its  structure,  and 
removed  a  few  wagon  loads  of  earth,  or  planted  a  few  founda- 
tion stones.  It  may  be  remarked  in  the  present  case  that  the 
answer  alleges  that  the  company  has  already  spent  large  sums 
in  surveying  the  route  in  the  city  of  Milwaukee,  and  in  pro- 
curing plans  for  its  bridges,  so  that  it  appears  by  the  answer 
itself  that  there  has  been  an  actual  acceptance  of  the  ordi- 
nance by  conmiencing  work  under  it  However,  we  prefer  to 
base  our  conclusions  upon  the  formal  written  acceptance. 

This  opinion  has  perhaps  been  carried  to  greater  length 
than  necessary.  The  trial  judge  decided  the  case  in  a  brief 
opinion,  which  very  pithily  disposes  of  most  of  the  material 
questions  involved,  and  which  we  cannot  forbear  quoting  in 
full,  as  follows : 

"The  defendant  is  a  commercial  railroad,  not  a  corporation 
formed  for  street  railway  purposes.  The  authority  of  the 
city  of  Milwaukee  in  the  premises  is  confined  to  such  reason- 
able police  regulations  as  may  be  proper.  The  ordinance  in 
question  is,  by  its  express  terms,  a  franchise.  Authority  for 
such  grant  from  the  city  is  found  only  in  sec.  1862,  Stats. 
1898,  and  extends  merely  to  street  railway  corporations. 
The  franchise  granted  by  the  common  council  is  therefor© 
without  warrant  iiv  law.  The  action  is  properly  brought,  and 
it  is  the  determination  of  the  court  that  the  defendant  holds 
such  franchise  unlawfully.'' 

By  the  Court, — Order  affirmed. 
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Boyd,  Beceiver,  and  others,  Appellants,  vs.  Mutual  Fibk:  ^JJ^        \^ 
Association  of  Eau  Olaire  and  others.  Respondents.         116       326 

November  6, 1901— June  19,  1902.  \  J*2       ^440 

Octoher  24,  1902-^anuary  IS,  190S.  \  {yj       »444 

Corporations:  Insolvency:  Receivers:  Winding-up  suit:  Mutual  fire 
insurance  corporations:  Policy  holders:  Parties:  Limitation  of 
actions:  Officers  and  directors  of  corporations:  "Trustees  of  an 
express  trust**:  Misfeasance:  Malfeasance:  Cause  of  action: 
Action  at  law  or  in  equity:  Pleadings:  Amendment:  New  cause 
of  action:  Demurrer:  Joinder  of  causes  of  action. 

1.  In  an  action  to  wind  up  the  affairs  of  an  insolvent  corporation,  » 

the  amended  complaint  alleged  that  certain  pretended  creditors, 
who  were  also  its  stockholders  and  directors,  for  the  purpose  of 
saying  themselves  harmless  from  liability,  brought  a  friendly 
action  to  have  the  corporation  adjudged  insolvent,  for  winding 
up  its  affairs,  and  had  a  receiver  appointed  therein;  that  subse- 
quently such  receiver  was  removed  and  another  appointed  in 
his  place,  who,  with  certain  other  creditors,  reorganized  the 
action  and  made  the  original  plaintifTs  and  the  first  receiver 
parties  defendant  The  amended  complaint  alleged  collusion 
between  the  original  plaintiffs  and  the  first  receiver,  and  de- 
manded Judgment  for  both  specific  and  general  relief  against 
all  the  defendants.  Held,  that  the  action  was  a  creditor's  suit 
brought  in  equity,  under  sees.  3216-3228,  Stats.  1898,  providing 
for  the  winding  up  the  affairs  of  insolvent  corporations. 

2.  In  an  action  to  wind  up  the  affairs  of  an  insolvent  mutual  fire 

Insurance  association,  a  member  thereof  must  be  regarded  in 
a  similar  position  to  a  stockholder  of  an  insolvent  corporation, 
and,  the  association  having  been  adjudged  insolvent  and  a 
receiver  appointed  pursuant  to  seca  321G-3228,  Stats.  1898,  the- 
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right  to  enforce  any  liability  against  such  member  thereupon 
accrues. 
8.  An  action  to  wind  up  the  affairs  of  a  mutual  fire  insurance  com- 
pany was  commenced  November  15,  1890,  the  corporation  then 
adjudged  insolvent,  and  a  receiver  appointed.  On  May  8,  1900, 
the  action  was  reorganized  and  certain  policy  holders,  not  there- 
tofore parties,  were  made  defendants.  Held,  that  the  statute 
of  limitations  began  to  run  in  favor  of  such  policy  holders 
November  15,  1890,  and,  until  they  were  so  made  parties,  and 
the  summons  issued  against  them,  the  statute  did  not  stop 
running  in  their  favor. 

•4.  Where  insolvency  of  a  mutual  fire  insurance  company  occurs 
during  the  life  of  a  member's  insurance  therein,  the  action  of 
the  court  under  sees.  3216-3228,  Stats.  1898,  in  adjudging  such 
insolvency,  granting  an  injunction  and  appointing  a  receiver, 
operates  to  cancel  his  policy  in  such  company,  and  the  statute 
of  limitations  begins  to  run  from  that  date. 

:5.  Subd.  5,  sec.  2081,  Stats.  1898,  provides  that  express  trusts  may 
be  created  for  the  beneficial  interests  of  any  person  when  such 
trust  is  fully  expressed  and  clearly  defined  upon  the  face  of 
the  instrument  creating  It  Held,  that  the  officers  and  directors 
of  a  corporation  are  not  trustees  of  an  express  trust  within  the 
calls  of  said  statute,  although  a  trust  is  necessarily  "fully  ex- 
pressed and  clearly  defined"  in  the  articles  of  incorporation. 

^.  So  long  as  a  corporation  is  a  going  concern  neither  it,  nor  its 
governing  body,  holds  the  corporate  property  in  trust  for  its 
creditors. 

7.  The  officers  and  directors  of  a  corporation  occupy  a  fiduciary 
relation,  demanding  care,  vigilance,  and  good  faith,  and,  if 
they  are  guilty  of  misfeasance  or  malfeasance,  the  corporation 
may  at  once  bring  an  action  at  law  to  enforce  any  such  viola- 
tions of  duty. 

*8.  In  such  case,  if  the  corporation  refuses  to  act,  its  stockholders 
before  insolvency,  and  its  creditors  after  insolvency,  may  en- 
force such  liability  in  the  right  of  the  corporation,  and  the  fact 
that  the  creditor  must  sue  in  equity  does  not  alter  the  running 
of  the  statute  of  limitations,  since  the  application  of  the  statute 
of  limitations  in  equity  is  determined  by  the  cause  of  action 
stated,  rather  than  by  the  nature  of  the  relief  demanded. 

:9.  A  cause  of  action  for  misfeasance  or  malfeasance  against  officers 
or  directors  of  a  corporation  is  one  in  the  right  of  the  corpora- 
tion, and,  when  brought  by  creditors  after  the  insolvency  of  the 
corporation,  is  subject  to  such  objections  as  the  recalcitrant 
officers  might  have  urged  had  the  corporation  brought  the  suit, 
including  the  plea  of  the  statute  of  limitations;  sec.  4206, 
Stats.   1898    (providing  that  civil  actions  can  only  be  com- 
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menced  within  the  periods  prescribed  by  statute) »  being  general 
and  comprehensive,  and  in  itself  making  no  exceptions  as 
against  trustees  of  any  kind. 

10.  Certain  alleged  creditors  of  a  corporation,  some  of  whom  were 

officers  and  directors  therein,  brought  an  action  to  have  it  ad- 
Judged  insolvent,  for  a  winding  up  of  its  affairs,  and  procured 
the  appointment  of  a  receiver  of  the  corporation  therein.  Sub- 
sequently such  receiver  was  removed,  and  another  appointed, 
who,  with  certain  other  creditors,  reorganized  the  action  and 
made  the  first  receiver  and  said  plaintiffs  defendants.  The 
amended  complaint  alleged  collusion  between  the  original 
plaintiffs  and  many  acts  of  misfeasance  and  malfeasance 
on  the  part  of  such  officers  and  directors.  The  action  was. 
reorganized  more  than  ten  years  after  it  was  commenced.  No 
cause  of  action  for  maladministration  was  Incorporated  into 
the  complaint  until  the  reorganization  of  the  action.  Held, 
that  no  action  to  enforce  the  alleged  liability  of  such  officers 
and  directors  was  commenced  against  them  until  such  amended 
complaint  was  served. 

11.  Where  a  new  cause  of  action  is  introduced  as  an  amendment  to 

a  pleading,  the  statute  of  limitations  runs  thereon  until  the 
making  of  the  amendment 

12.  A  joint  demurrer  to  a  complaint  for  insufficiency  on  behalf  of 

several  defendants  is  bad  if  the  complaint  states  a  cause  of 
action  against  any  one  of  them. 

13.  In  an  action  by  creditors  and  the  receiver  of  an  insolvent  cor- 

poration against  stockholders,  officers  and  directors,  and  a 
former  receiver  thereof,  allegations  that  the  former  receiver 
collected  various  sums  of  money  belonging  to  the  corporation, 
both  before  and  after  his  appointment,  which  he  converted  to 
his  own  use,  and  also  gross  mismanagement  as  receiver,, 
states  a  cause  of  action  against  him  in  favor  of  the  plaintiff 
receiver,  but  not  in  favor  of  the  creditors  of  the  corporation. 

14.  Where  each  of  several  demurrers  to  a  complaint  is  based  on 

an  alleged  misjoinder  of  several  causes  of  action,  and  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of  action 
as  to  one,  such  cause  of  action  will  not  be  considered  in  deter- 
mining the  allied  misjoinder. 
16.  A  complaint  by  certain  creditors  and  the  receiver  of  a  corpora- 
tion against  a  former  receiver  and  directors  and  stockholders, 
stating  an  independent  cause  of  action  against  such  former 
receiver  In  favor  of  the  new  receiver,  and  also  stating  a  cause 
of  action  in  favor  of  the  creditors  against  the  directors  and  cer- 
tain shareholders^  is  held  bad  for  misjoinder  of  causes  of  action.. 
Cassodat,  C.  J.,  dissents. 
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Appeals  from  orders  of  the  circuit  court  for  Eau  Claire 
county:  James  O'Neill,  Circuit  Judge.  Appeal  from  one 
order  dismissed;  appeal  from  other  order  affirmed. 

This  action  was  commenced  November  13,  1890,  by  the 
defendants  John  8.  Owen  and  the  Northwestern  Lumber 
Company,  as  creditors,  in  their  own  behalf,  and  as  represent- 
ing all  others  similarly  situated,  against  the  Mutual  Fire 
Association  of  Eau  Claire,  to  have  it  adjudged  insolvent,  and 
to  wind  up  its  affairs.  On  the  same  day  the  association  put 
in  a  verified  answer,  admitting  the  essential  facts,  and  No- 
"vember  15,  1890,  the  defendant  James  A.  Smith  was  ap- 
pointed receiver  of  the  corporation,  and  on  the  same  day 
•qualified  as  such.  June  30,  1899,  Smith  was  removed,  and 
the  plaintiff  Boyd  was  duly  appointed  receiver  in  his  place. 
Upon  the  petition  of  Boyd,  as  such  receiver,  and  some  of  the 
creditors,  who  are  now  plaintiffs,  the  action  was  reorganized 
May  8,  1900,  by  making  those  who  were  then  plaintiffs  de- 
fendants with  the  association,  and  by  bringing  in  all  the  addi- 
tional persons  now  named  as  defendants  herein,  and  making 
such  petitioners,  who  were  and  are  creditors  of  the  corpora- 
tion, plaintiffs  herein.  Such  new  plaintiffs  were  thereupon 
ordered  by  the  court  to  prosecute  the  action  for  the  benefit  of 
all  the  creditors  of  the  corporation.  Accordingly,  such  new 
plaintiffs  and  Boyd,  as  receiver,  filed  and  served  an  amended 
complaint.  To  such  amended  complaint  thirteen  demurrers 
were  interposed;  three  of  them  by  a  single  defendant,  and 
:the  other  ten  by  two  or  more  defendants,  as  they  deemed  their 
interests  to  be  similar.  Each  of  the  thirteen  demurrers  were 
upon  the  same  grounds,  to  wit : 

"First,  that  it  appears  upon  the  face  of  said  complaint  that 
said  complaint  does  not  state  facts  suflicient  to  constitute  a 
cause  of  action  as  against  them  or  either  of  them;  second, 
for  that  it  appears  upon  the  face  of  said  complaint  that  sev- 
eral causes  of  action  have  been  improperly  united;  third, 
that  it  appears  upon  the  face  of  said  complaint  that  the  ac- 
tion was  not  commenced  within  the  time  limited  by  law,  and 
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was  not  commenoed  within  the  time  limited  by  sees.  4219, 
4221,  4222,  4224,  4227,  and  4252  of  the  Revised  Statutes  of 
Wisconsin  for  the  year  1878,  and  of  the  Revised  Statutes  of 
Wisconsin  for  the  year  1898,  reference  to  which  sections  is 
hereby  made." 

A  fourth  ground  is  mentioned,  but,  as  it  is  expressly 
waived  by  counsel  for  defendants,  it  is  unnecessary  to  state  it. 
Hiis  is  an  appeal  from  an  order  sustaining  each  of  such  thir- 
teen demurrers,  or  rather  thirteen  orders,  embodied  in  one 
paper,  each  sustaining  some  particular  one  of  such  demur- 
rers ;  and  also  from  an  order  refusing  to  state  tlie  particular 
ground  upon  which  such  demurrers  were  sustained. 

Omitting  formal  matters,  the  substance  of  the  amended 
complaint,  so  far  as  necessary  to  an  understanding  of  the 
questions  presented  for  decision  on  this  appeal,  is,  in  addi- 
tion to  the  facts  stated,  to  the  effect  that  the  Mutual  Fire  As- 
sociation was  incorporated  September  1,  1885,  under  ch.  89, 
R.  S.  1878,  and  did  business  as  an  insurance  company  from 
that  time  till  it  was  adjudged  insolvent,  as  hereafter  stated. 
The  articles  of  incorporation  contained  the  following: 

*'A11  persons  holding  contracts  of  insurance  with  this  cor- 
poration, and  the  heirs,  executors,  administrators,  successors 
or  assigns  of  such  persons  continuing  to  be  so  insured  shall 
thereby  become  members  of  this  corporation,  and  shall  con- 
tinue to  be  such  members  during  the  continuance  of  such  re- 
spective contracts  of  insurance,  and  no  longer." 

As  soon  as  the  corporation  was  organized,  its  directors  and 
officers,  all  of  whom  are  named  as  defendants  herein,  agreed 
to  disregard  the  statutes  of  this  state  as  to  the  manner  such 
corporation  should  do  business,  and  to  pursue  a  plan  of  their 
own,  one  feature  of  which  was  that  no  assessment  should  be 
made  upon  any  member  of  the  corporation  to  meet  any  of  its 
liabilities,  whereas  the  statute  requires  such  assessments  to  be 
made.  Ttat  plan  was  followed  till  the  corporation  was  de- 
clared insolvent  Another  feature  of  the  agreement,  made  as 
aforesaid,  and  which  was  carried  out,  was  that  two  kinds  of 
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policies  should  be  issued, — one  called  "cash  policies,"  covers 
ing  periods  of  one  year  or  less,  each  policy  being  issued  for  » 
single  cash  premium  paid  down ;  the  other  kind  being  those 
issued  for  three  or  five  years,  the  policy  holder  in  each  case 
giving  a  premium  note  payable  in  instalments  as  needed  and 
called  for  by  corporate  authority  to  pay  losses  and  expenses 
of  the  company.  From  the  beginning  to  the  end  all  the 
officers  and  directors  of  the  corporation  were  interested  in 
property  insured  by  the  company,  and  their  aim  was  to  ob- 
tain cheap  insurance  for  themselves,  regardless  of  its  jeopar- 
dizing the  ability  of  the  company  to  furnish  safe  insurance 
to  outside  parties.  To  that  end  such  officers  and  directors 
knowingly  charged  for  carrying  risks  some  thirty  per  cent. 
less  than  they  knew  would  be  necessary  to  do  so  and  pay  the 
expenses  of  the  corporation  and  claims  upon  policies  as  they 
accrued,  the  idea  of  such  officers  and  directors  being  that  by- 
such  method  their  own  risks  could  be  carried  for  a  few  year» 
at  a  very  low  rate,  and  the  corporation  then  be  allowed  U> 
go  into  insolvency,  and  the  accumulated  liabilities,  represent- 
ing losses  in  the  business,  be  thrown  on  outside  parties,  sucb 
as  plaintiffs. 

The  scheme  worked  successfully  for  about  two  years,  dur- 
ing which  time  no  assessment  was  made  on  members  of  the 
corporation  to  pay  losses  or  expenses,  all  being  paid  by  using- 
money  as  fast  as  collected  to  pay  matured  claims.  To  accom- 
plish that,  the  sixty  days  after  a  proof  of  loss,  allowed  by  the 
insurance  contract  for  payment  thereof,  was  taken  in  all 
cases.  In  the  fall  of  1887,  in  order  to  continue  business  in 
the  manner  aforesaid,  more  than  sixty  days  was  taken  for  the 
payment  of  losses  suffered  by  policy  holders  and  duly  provedL 
Before  the  end  of  that  year  it  became  necessary  to  either 
abandon  such  method,  and  resort  to  assessments  upon  mem- 
bers of  the  corporation,  or  obtain  money  by  borrowing,  or  to 
cease  doing  business  altogether.  That  condition  was  created 
by  disr^arding  the  legal  requirement  to  collect  money  f  ronft 
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members  of  the  corporation  sufficient  for  a  fond  to  pay  losses 
as  they  matured.  The  difficulty  was  tided  over  temporarily 
by  the  officers  and  directors,  without  knowledge  of  the  other 
members  of  the  corporation,  borrowing  large  sums  of  money. 
Money  was  so  obtained  prior  to  February  27,  1888,  to  the 
amount  of  $10,746.76,  from  eighteen  different  persons  and 
corporations,  all  of  whom  are  named  in  the  complaint,  and 
the  amount  borrowed  of  each  stated.  That  method  was  con- 
tinued till  the  new  receiver  was  appointed,  as  stated ;  the  total 
indebtedness  incurred  in  that  way  being  about  $26,254.  When 
it  was  apparent  to  the  officers  and  directors  of  the  corpora- 
tion that  it  could  not  continue  doing  business  much  longer, 
pursuant  to  the  plan  agreed  upon,  as  aforesaid,  they  planned 
to  have  it  wound  up  by  proceedings  commenced  in  an  ad- 
versary way  by  creditors,  but  really  upon  their  own  motion, 
thou^  to  delay  matters  as  long  as  possible  to  enable  them  to 
gather  in  as  much  money  as  possible,  and  apply  the  same  in 
payment  of  the  borrowed  money  in  preference  to  the  claims 
of  policy  holders:  A  part  of  the  plan  from  first  to  last  of 
doing  the  corporate  business  was  not  to  keep  books,  so  the  real 
situation  could  not  be  readily  discovered,  and  such  plan  was 
effectually  executed.  For  that  reason  all  the  details  of  the 
borrowing  operations  resorted  to  as  aforesaid  cannot  be  stated. 
But  the  indebtedness  of  the  corporation  created  by  such  oper- 
ations steadily  increased  from  the  time  that  method  of  obtain- 
ing money  was  resorted  to  till  the  corporation  was  declared 
insolvent,  notwithstanding  the  officers  and  directors  weU 
knew  that  the  collapse  thereof  was  only  a  question  of  a  short 
time. 

In  order  to  obtain  new  members  of  the  corporation  and  re- 
tain old  ones,  false  representations  of  its  condition  were  made, 
by  which  means  plaintiffs  and  others  were  so  deluded.  Such 
false  representations  consisted,  in  the  main,  of  the  following : 

Money  was  given  to  persons  who  had  paid  the  same  into  the 
Vol.116— 11 
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corporation  on  premium  notes,  ostensibly  as  a  legitimate  di- 
vision of  a  surplus  over  and  above  what  was  necessary  to  sat- 
isfy its  needs  for  expenses  and  the  payment  of  losses  to  policy 
holders.  Policies  were  canceled,  and  money  returned  to  the 
holders  thereof  as  return  premiums,  when  it  was  required  to 
pay  the  'pro  rata  share  of  such  policy  holders  necessary  to 
meet  its  then  existing  liabilities.  In  February,  1887,  on  false 
representations  made  by  the  officers  and  directors,  a  certifi- 
cate was  obtained  of  the  commissioner  of  insurance  of  the 
state,  of  Wisconsin  to  the  effect  that  the  corporation  had  avail- 
able assets  in  cash  and  premium  notes  to  meet  future  losses  to 
the  amount  of  $90,021.66,  and  the  certificate  was  made  pub- 
lic. Statements  were  made,  ostensibly  in  compliance  with 
sec.  IMld,  R.  S.  1878,  in  which  the  assets  of  the  corporation 
were  overstated  from  forty  to  two  hundred  per  cent,  and  its 
liabilities  understated  from  five  to  seventy  per  cent,  the  de- 
gree of  falsity  being  least  at  the  start  and  increasing  from 
year  to  year  up  to  the  time  of  the  final  collapse  of  the  com- 
pany. In  the  reports  so  made  no  mention  was  made  of  the 
indebtedness  of  the  corporation  for  borrowed  money,  though 
a  true  statement  in  that  regard  was  required  by  law  as  a  part 
of  such  reports ;  and,  notwithstanding  the  fact  that  when  such 
reports  were  made  indebtedness  of  the  corporation  for  bor- 
rowed money  existed  as  before  stated.  Copies  of  such  reports 
were  made  public.  All  the  officers  and  directors  of  the  cor- 
poration from  first  to  last  were  parties  to  the  acts  of  misfeas- 
ance and  malfeasance  aforesaid,  and  to  other  acts  by  which 
its  indebtedness  was  increased  and  assets  lost  to  the  injury 
of  the  corporation  and  its  creditors  as  follows:  A  large  num- 
ber of  policies  were  issued  on  property  and  to  persons  outside 
the  state  where  it  had  no  lawful  right  to  go,  by  which  pre- 
mium notes  were  taken  aggregating  $85,000,  which  were 
worthless. 

Between  January  5,  1889,  and  November  15,  1890,  the 
officers    and    directors    took   from   the   corporate   treasury 
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$26,078.20,  and  appropriated  it  to  their  own  use  by  apply- 
ing the  same  in  payment  of  their  own  debts.  A  detailed  state- 
ment of  the  transactions  in  that  r^ard  is  set  forth  in  the 
complaint  Defendant  Smith,  while  he  was  secretary  and 
manager  of  the  corporation,  and  under  contract  to  turn  into 
the  corporate  treasury  the  fees  obtained  by  him  as  an  insur- 
ance broker  for  procuring  insurance  in  other  companies,  re- 
ceived for  such  fees  $500,  and  converted  the  same  to  his  own 
use.  The  oflScers  and  directors  of  the  corporation,  during  the 
year  1890,  misappropriated  its  funds  to  a  large  extent.  A  de- 
tailed statement  of  their  doings  in  that  regard  was  made  a 
part  of  the  complaint,  showing  that  among  the  sums  so  squan- 
dered was  $281.73  which  was  paid  to  defendant  Smith  with- 
out consideration,  and  which  he  retained.  The  persons  com- 
posing each  board  of  directors  and  each  executive  committee 
of  the  corporation  from  the  time  of  its  organization  to  the 
time  it  was  adjudged  insolvent  were  named  in  the  complaint, 
the  last  board  of  directors  being  composed  of  the  following 
named  persons:  R.  L.  McCormick,  John  S.  Owen,  W.  A. 
Kust,  D.  R  Moon,  A.  M.  Bailey,  J.  T.  Barber,  H.  E.  Knapp, 
and  W.  J.  Starr ;  and  the  last  executive  committee  was  com- 
posed of  George  B.  Shaw,  John  S.  Owen,  J.  T.  Barber,  D.  R. 
Moon,  and  A.  M.  Bailey.  By  November  13,  1890,  the  officers 
and  directors,  with  H.  H.  Hayden,  finally  perfected  arrange- 
ments to  cause  the  corporation  to  be  wound  up,  a  part  of  the 
plan  being  that  a  friendly  receiver  should  be  secured ;  that 
the  secretary  and  manager  of  the  corporation,  the  defendant 
Smith,  should  be  suggested  to  the  court,  and  his  appointment 
secured ;  and  that  he,  after  coming  into  possession  of  the  prop- 
erty of  the  corporation  aa  receiver,  while  ostensibly  perform- 
ing his  official  duties,  should  use  his  position  so  as  to  save 
harmless  the  participants  in  such  scheme  from  liabilities 
which  they  had  incurred  by  reason  of  the  manner  in  which  the 
business  of  the  corporation  had  been  conducted  as  aforesaid. 
The  agreement  so  made  was  fully  carried  out,  so  far  as  the 
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participants  in  the  scheme  could  bring  the  same  about  by 
means  of  the  action.  Pleadings  were  made  up  in  the  action 
in  form  as  if  the  proceedings  were  of  an  adversary  character. 
The  proceedings  upon  both  sides  were  directed  by  the  same 
handy  and  in  the  interests  of  the  participants  in  the  aforesaid 
plan. 

The  corporation  was  in  due  form  adjudged  insolvent,  and 
Smith  was  appointed  receiver,  November  16,  1890,  and  he 
duly  qualified  and  took  possession  of  the  assets  of  the  cor- 
poration. Thereafter  he  administered  such  assets  until  he 
was  removed,  ostensibly  in  a  legitimate  manner,  but  in  fact 
in  furtherance  of  the  plan  pursuant  to  which  his  appoint- 
ment was  secured.  By  reason  of  his  misconduct  expenses  to 
the  extent  of  $1,500  were  incurred  necessarily  in  efforts  to 
remove  him  and  to  undo  the  wrongs  done  by  him  to  the  cred- 
itors. The  amount  which  will  ultimately  be  realized  from 
the  assets  of  the  corporation  will  be  less  by  $20,000  than  it 
would  have  been  had  Smith  faithfully  performed  his  duties ; 
that  loss  being  largely  due  to  the  fact  that  in  the  meantime 
many  members  of  the  corporation  have  died,  others  have  re- 
moved from  the  state,  and  others  have  become  insolvent  Dur- 
ing the  progress  of  the  action  the  receivers  have  obtained  from 
the  assets  of  the  corporation  $8,711.78.  The  sum  of  $65,000 
more  will  be  required  to  pay  all  the  liabilities  of  the  corpora- 
tion established  in  the  action. 

During  Smith's  administration  an  assessment  was  duly 
made  by  the  court  in  April,  1894,  and  confirmed  July  13, 
1896.  After  the  liabilities  of  the  persons  so  assessed  became  ' 
fixed  by  the  order  of  the  court,  a  demand  was  made  upon  each 
such  person  for  payment  of  the  amount  for  which  such  per- 
son was  liable,  but  no  part  of  the  liability  was  discharged. 
Such  a  demand  was  made  by  the  first  receiver,  and  was  re- 
peated by  the  second  receiver.  November  13,  1899,  by  order 
of  the  court,  an  assessment  of  one  hundred  per  cent,  was  made 
on  so  much  of  the  premium  notes  in  the  hands  of  the  receiver 
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as  remained  uncollected,  and  the  same  amount  on  the  pre- 
mium notes  wrongfully  released  after  the  debtors  were  liable 
to  assessment  to  the  extent  thereof  to  pay  the  debts  of  the  cor- 
poration; also  on  cash  premiums  and  money  repaid  by  the 
corporation  to  the  policy  holders  as  unearned  premiums  after 
the  same  were  applicable  to  the  payment  of  the  debts  of  the 
corporation.  January  8,  1900,  on  demand  and  notice  to  all 
persons  interested,  such  assessment  was  confirmed  by  the 
court,  and  the  receiver  directed  to  collect  the  same.  Notice 
of  such  assessment  and  of  the  time  limited  for  payment 
thereof  was  given  to  each  person  liable.  More  than  thirty 
days  elapsed  thereafter  without  any  payment  of  such  assess- 
ments before  the  persons  liable  were  brought  into  this  action 
as  defendants.  All  were  so  brought  in.  All  the  persons 
named  in  a  tabulated  statement,  made  a  part  of  the  complaint, 
were  policy  holders  of  the  corporation,  having  taken  out  one 
or  more  policies,  and  are  liable  to  contribute  a  proportionate 
share  of  the  money  necessary  to  pay  the  liabilities  of  the  cor- 
poration to  the  extent  of  the  amounts  assessed  against  them 
respectively.  The  statement  shows  the  names  of  those  who 
gave  premium  notes  for  policies,  except  such  as  have  paid  the 
receiver  in  full,  or  settled  with  him  by  order  of  the  court; 
the  names  of  all  members  except  as  aforesaid,  who  took  out  in- 
surance, and  were  assessed  for  any  reason,  and  are  made  de- 
fendants herein,  being  so  designated  as  to  be  readily  identi- 
fied, members  who  became  such  as  partners  being  designated 
by  their  firm  name  under  an  appropriate  heading ;  the  place 
of  residence  of  each  policy  holder  while  he  was  a  member  of 
the  corporation ;  the  number  of  each  policy  and  note  assessed ; 
the  kind  of  policy  issued  to  each  policy  holder,  whether  cash 
or  on  the  mutual  plan,  as  to  each  policy  holder;  the  period 
for  which  each  policy  ran ;  the  date  of  the  contemplated  can- 
cellation or  surrender  as  to  each  policy  so  dealt  with ;  the  date 
of  each  note  and  policy ;  the  amount  each  note  was  given  for ; 
the  cash  premiums  paid  for  short  policies ;  the  amount  of  each 
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of  the  assessments  referred  to  as  to  each  person  affected 
thereby  remaining  unpaid,  except  interest  from  the  lime  pay- 
ment should  have  been  made;  the  amount  wrongfully  paid  to 
members,  specifying  as  to  each  person  so  affected  the  amount 
received  and  claimed  by  him  on  the  pretense  that  the  corpora- 
tion had  earned  enough  and  was  competent  to  pay  a  divi- 
dend ;  the  dates  when  dividends  were  paid ;  the  total  indebted- 
ness as  to  each  member,  showing  the  policy  or  policies  to 
which  the  indebtedness  relates,  interest  only  to  be  added  from 
the  time  such  indebtedness  should  have  been  paid.  Notwith- 
standing the  pretended  cancellation  of  policies  as  above  men- 
tioned, the  policies  which  the  oflScers  and  directors  attempted 
to  terminate,  and  upon  which  money  was  paid  back  ostensibly 
as  unearned  premiums,  continued  as  binding  contracts,  pre- 
serving the  memberships  of  the  holders  thereof,  and  their  lia- 
bility to  assessment  for  payment  of  all  tlie  debts  of  the  asso- 
ciation which  existed  or  were  contracted  during  the  period  of 
such  membership;  the  fact  being  that  the  indebtedness  of  the 
association  was  so  great  at  the  times  of  such  attempted  cancel- 
lations that  the  entire  amount  of  the  premium  notes  was  re- 
quired to  pay  the  same,  in  order  that  each  member  should 
bear  his  proportionate  part  thereof.  The  complaint  closed 
with  a  prayer  for  judgment  for  $65,000,  and  for  such  relief 
against  each  and  all  of  the  defendants  as  the  court  should 
deem  just  and  equitable. 

L.  A.  Dooliitle  and  A.  J.  Sutherland j  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Frawlcy,  Bundy 
&  Wilcox,  and  a  separate  brief  signed  also  by  Wichham  & 
Farr,  of  counsel;  and  oral  argument  by  (7.  F.  Bundy  and 
T.  F.  Frawley. 

The  following  opinion  was  filed  June  19,  1902 : 

Cassoday,  C.  J.  The  numerous  claims  made  against  the 
very  numerous  defendants,  the  variety  of  questions  involved, 
and  the  mixed  condition  of  the  things  alleged,  have  called  for 
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and  received  the  very  careful  consideration  of  all  the  mem- 
bers of  the  court.  For  the  delay  in  deciding  the  case  the 
writer  assumes  the  responsibility.  Counsel  for  the  plaintiffs 
have,  in  their  brief,  classified  the  thirteen  demurrers  accord- 
ing to  the  nature  of  the  claims  made  against  the  respective 
demurrants,  and  numbered  them  from  one  to  thirteen,  con- 
secutively, as  they  appear  in  the  record.  Counsel  for  the  de- 
fendants have  acquiesced  in  such  classification,  and  given 
their  views  in  respect  to  the  same.  For  convenience,  and  to 
avoid  confusion,  we  shall  keep  in  view  such  classification,  but 
not  in  the  order  stated  by  counsel.  The  most  important  ques- 
tion presented  is  whether  the  amended  complaint  states  a 
cause  of  action,  not  barred  by  the  statute  of  limitations, 
against  any  of  the  defendants. 

1.  Six  of  the  demurrers  call  ujwn  us  to  answer  the  ques- 
tion as  to  whether  such  amended  complaint  states  such  cause 
of  action  against  the  parties  named  as  demurrants  who  at  one 
time  held  policies  in  the  corporation.  Under  the  repeated  and 
recent  adjudications  of  this  court  there  can  be  no  question  but 
that  this  must  be  regarded  as  a  creditors'  suit,  brought  in 
equity,  under  the  statutes,  to  wind  up  the  affairs  of  an  insolv- 
ent corporation.  Sees.  3216-3228,  Stats.  1898.  Such  being 
the  nature  of  the  action,  all  the  rights  and  liabilities  of  cred- 
itors, officers,  stockholders,  and  members  were  to  be  worked 
out  in  this  suit  Gager  v.  Bank,  101  Wis.  593,  77  K  W.  920 ; 
Gager  v.  Marsden,  101  Wis.  598,  77  ^.  W.  922 ;  Foster  v. 
Posson,  105  Wis.  99,  81  N.  W.  123 ;  Finney  v.  Gmj,  106  Wis. 
256,  82  ]Sr.  W.  595 ;  Killen  v.  Barnes,  106  Wis.  546,  82  K 
W.  536 ;  Gores  v.  Field,  109  Wis.  408,  84  N.  W.  867,  85  K 
W.  411 ;  Gager  v.  Paul,  111  Wis.  638,  87  K  W.  875.  Under 
such  statutes  the  corporation  was  adjudged  insolvent,  and  a 
receiver  was  appointed  I^ovember  15,  1890.  The  statute  pro- 
vides: 

"Whenever  any  corporation  .  .  .  authorized  by  law  to 
make  insurance  shall  become  insolvent  or  unable  to  pay  its 
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debts  or  shall  neglect  or  refuse  to  pay  its  notes  or  evidence  of 
debts  on  demand  or  shall  have  violated  any  of  the  provisions 
of  its  act  of  incorporation  or  of  any  other  law  binding  on 
such  corporation,  any  court  having  jurisdiction  may,  by  in- 
junction, restrain  such  corporation  and  its  officers,*'  etc. 
Sec.  3218. 

The  statute  further  provides: 

"Such  injunction  may  be  issued  upon  the  commencement 
of  an  action  for  the  purpose  of  closing  up  the  business  of  such 
corporation  ...  by  any  creditor  or  stockholder  of  such  cor- 
poration, or  at  any  time  thereafter  upon  proof  of  the  facts  re- 
quired to  authorize  the  issuing  of  the  sama  The  court  may 
in  any  stage  of  such  action  appoint  one  or  more  receivers  to 
take  charge  of  the  property  and  effects  of  such  corporation 
and  to  collect,  sue  for  and  recover  the  debts  and  demands  that 
may  be  due  and  the  property  that  may  belong  to  such  corpora- 
tion, who  shall  in  all  respects  possess  the  powers  and  authority 
conferred  and  be  subject  to  all  the  obligations  imposed  upon 
receivers  in  other  cases,  and  in  all  respects  be  subject  to  the 
control  of  the  court."    Sec.  3219. 

So  the  statute  further  provides : 

"Whenever  any  creditor  of  any  corporation  shall  seek  to 
charge  the  directors,  trustees  or  other  officers  or  stockholders 
thereof  on  account  of  any  liability  created  by  law  he  may 
commence  and  maintain  an  action  for  that  purpose  in  the  cir- 
cuit court  and  may  at  his  election  join  the  corporation  in 
such  action."    Sec.  3223. 

In  such  an  action  the  statute  further  provides : 

"If  the  property  of  such  corporation  shall  be  insufficient 
to  discharge  its  debts  the  court  shall  proceed  to  compel  each 
stockholder  to  pay  in  the  amount  due  and  remaining  unpaid 
on  the  shares  of  stock  held  by  him  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  the  debts  of  the  corporation."  Sec. 
3226. 

A  member  of  such  mutual  insurance  corporation  must  be 
regarded  in  a  similar  position  to  a  stockholder  of  such  asso- 
ciation. The  corporation  having  been  adjudged  insolvent, 
and  a  receiver  thus  appointed,  the  right  to  enforce  any  liabil- 


13]  JANTJAEY  TERM,  1903.  169 

Boyd  ▼.  Mutual  Fire  Assa  116  Wi&  155.     ' 

ity  against  its  members  thereupon  accrued.  Such,  in  effect, 
is  a  recent  ruling  of  this  court  Booth  v.  Dear,  96  Wis.  516, 
519-521,  71  N.  W.  816.  Thus,  in  an  opinion  by  Mr.  Justice 
Bkeweb,  in  the  federal  court,  it  was  held : 

^^Where  an  insolvent  corporation  ceases  to  do  business,  and 
assigns  all  its  property,  including  unpaid  stock  subscriptions, 
to  trustees  for  the  benefit  of  its  creditors,  the  liability  of  its 
stockholders  at  once  becomes  absolute,  and  the  statute  of  lim- 
itations begins  to  run  in  their  favor,  and  against  such  cred- 
itors and  trustees,  inmiediately."  Olenn  v,  Dorsheimer 
(C.  C.)  23  Fed.  695. 

If  a  cause  of  action  accrued  against  any  of  such  members 
at  that  time,  then  the  statute  of  limitations  began  to  run  in 
favor  of  such  member  at  that  time.  Sees.  4219,  4222,  Stats. 
1898.    Thus  it  is  stated  by  a  standard  text  writer: 

'Where  the  liability  of  the  shareholder  is  immediate  and 
primary,  and  not  contingent  on  the  obtaining  of  a  judgment 
against  the  corporation,  it  is  clear  that  the  statute  of  limita- 
tions begins  to  run  in  favor  of  the  shareholder  when  the  debt 
matures  against  the  corporation."  Cook,  Stockh.  (3d  Ed.) 
p.  301,  §  225. 

It  is  held  in  Ohio : 

''Where  a  company  has  become  insolvent,  and  made  an  as- 
signment of  all  its  property  for  the  benefit  of  its  creditors, 
the  right  of  the  creditors,  or  any  of  them,  then  accrues  to 
commence  suit  against  the  stockholders  on  their  liability 
under  the  statute,  without  any  prior  proceeding  against  the 
company,  and  the  statute  of  limitations  begins  to  run  from 
that  time  against  the  right  of  action."  Bwrrich  v.  Gifford,  47 
Ohio  St.  180,  24  N.  E.  259. 

To  the  same  effect,  Yoimglove  v.  Lime  Co.  49  Ohio  St.  663, 
33  N.  E.  234 ;  Davidson  v.  Rankin,  34  Cal.  503 ;  Stilphen  v. 
Ware,  45  Gal.  110 ;  Bank  of  San  Luis  Obispo  v.  Pacific  Coast 
B.  8.  Co.  103  Cal.  594,  596,.  37  Pac.  499 ;  Coming  v.  Mc- 
Ctdlough,  1  N.  T.  47 ;  Hollingshead  v.  Woodward,  107  N.  Y. 
96,  13  N.  E.  621;  Washington  Sav.  Bank  v.  Butchers'  & 
Drovers'  Bank,  107  Mo.  133,  17  S.  W.  644. 
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In  a  Michigan  case  it  is  held : 

"The  statute  of  limitations  begins  to  run  as  against  such 
right  of  action  immediately  upon  the  dissolution  of  the  oo^^ 
poration  and  the  appointment  of  a  receiver."  Webber  v. 
Hovey,  108  Mich.  49,  65  N.  W.  619. 

Thus  it  has  been  held  in  the  supreme  court  of  the  United 
States : 

"The  statute  of  limitations  is  a  bar  to  a  suit>  brought  four 
years  after  a  bank  in  South  Carolina  had  permanently  sua- 
pended  specie  payments,  by  a  holder  of  its  notes,  to  enforce- 
the  individual  liability  of  the  stockholders."  Terry  v.  Mc- 
Lure,  103  U.  S.  442. 

We  must  hold  that  the  statute  of  limitations  began  to  run. 
in  favor  of  the  policy  holders  in  question  November  15,  1890. 
All  of  such  policies  were  issued  between  October  14,  1885^ 
and  August  1,  1890.  None  of  the  defendants  who  joined  in 
the  six  several  demurrers  mentioned  were  made  parties  to  thia^ 
action  until  after  May  8,  1900.  Until  they  were  so  made 
parties,  and  the  summons  issued  against  them,  the  statute  of 
limitations  did  not  stop  running  in  their  favor;  and  this  is- 
so  as  to  each  of  the  six  groups  of  such  defendants.  This  haa- 
recently,  in  effect^  been  so  decided  by  this  court.  Gager  v. 
Paul  111  Wis.  638,  647,  648,  87  N.  W.  875.  It  is  unneces- 
sary to  add  anything  to  what  is  there  said  in  the  opinion  of 
Mr.  Justice  Dodge. 

As  indicated  in  the  statement  of  facts,  twenty-five  of  sucb 
policies  were  issued  and  paid  for  at  the  time  of  delivery  in* 
cash,  and  continued  for  one  year  or  less.  The  others,  and  by 
far  the  greater  number,  were  issued  on  the  mutual  plan,  and 
to  continue  for  three  or  five  years,  for  which  premium  notes- 
were  given,  liable  to  assessments  for  losses  and  expenses  from 
time  to  time  as  they  accrued.  This  court  has  held,  in  effect, 
that,  where  insolvency  occurs  during  the  defendant's  insur- 
ance in  such  mutual  fire  insurance  company,  the  action  of  the- 
court,  under  the  statutes  cited,  in  adjudging  such  insolvency" 
and  granting  an  injunction  and  appointing  a  receiver,  oper- 
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ates  to  cancel  such  policy  and  all  other  existing  policies  in 
such  company.  Davis  v.  Shearer,  90  Wis.  250,  255,  62  N.  W. 
1050;  Dewey  v.  Davis,  82  Wis.  500,  52  N.  W.  774.  The. 
principle  upon  which  those  two  cases  were  decided  seems  to- 
be  applicable  here.  So  there  is  an  additional  reason  why  the 
statute  of  limitations  began  to  run  against  all  of  such  policy 
holders  November  15,  1890;  and  the  right  of  action  was  com- 
pletely barred,  as  to  them,  before  they  were  made  parties  to 
the  action.  The  nine  defendants  who  joined  in  demurrer  No. 
3  at  one  time  held  such  cash  policies  which  were  surrendered 
before  the  expiration  of  the  year,  and  it  is  here  sought  to  re- 
cover from  them  the  unearned  premium.  We  must  hold  that 
the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action,  not  barred  by  the  statute  of  limitations,  as  against 
such  nine  demurrants ;  and  for  that  reason  such  demurrer  was 
properly  sustained.  The  same  is  true  with  demurrer  No.  4, 
where  it  is  sought  to  charge  the  non-resident  demurrants  with 
liability  on  such  premium  notes  given  by  them  for  such  mu- 
tual policies.  The  same  is  true  with  demurrer  No.  5,  where 
it  is  sought  to  charge  a  large  number  of  resident  demurrants 
by  reason  of  assessments  made  upon  such  premium  notes. 
The  same  is  true  with  demurrer  No.  6,  where  it  is  sought  to 
recover  from  such  demurrants  unlawful  dividends  paid  to 
them  at  various  times  between  1887  and  1890.  The  same 
is  true  with  demurrer  No.  11,  where  it  is  sought  to  charge 
certain  resident  demurrants  by  reason  of  assessments  made 
upon  such  premium  notes,  and  also  to  recover  back  from  some 
of  them  moneys  paid  as  pretended  dividends  and  unearned 
premiums.  The  same  is  true  with  demurrer  No.  13,  where  it 
is  sought  to  charge  the  demurrant  by  reason  of  an  assessment 
upon  such  premium  note  for  a  policy  dated  December 
10, 1888. 

2.  Five  of  the  demurrers  call  upon  us  to  determine  whether 
the  amended  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action,  not  barred  by  the  statute  of  limitations^ 
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-against  the  officers  and  directors  of  the  corporation.  There 
<;an  be  no  question  but  that  the  allegations  of  their  miscon- 
-duct  and  malfeasance  do  constitute  a  cause  of  action  against 
them.  The  important  question  is  whether  such  cause  of  action 
is  barred  by  the  statute  of  limitations.  Counsel  for  the  plaint- 
iffs claim  that  the  cause  of  action  did  not  accrue  in  favor  of 
the  creditors  who  are  plaintiffs  until  they  discovered  the  facts 
<»nstituting  the  fraud.  Stats.  1898,  sec.  4222,  subd.  7.  To 
this  counsel  for  the  defendants  reply  that,  if  there  were  any 
facts  to  prevent  the  running  of  the  statute,  the  burden  was  on 
the  plaintiffs  to  plead  and  prove  them.  Howell  v.  Howell,  15 
Wis.  66 ;  Tucker  v.  Lovejoy,  73  Wis.  66,  40  N.  W.  627.  But 
there  is  another  view  of  the  question,  which  seems  to  be  a 
complete  answer  to  the  contention  that  the  statute  is  a  bar  to 
such  cause  of  action.  A  learned  and  able  text  writer  states, 
in  effect,  that  the  correct  view,  as  clearly  deduced  from  the 
mass  of  decisions  on  the  subject,  is  that  the  officers  and  di- 
rectors of  a  corporation  are,  in  equily,  trustees  of  an  express 
trust  for  the  benefit  of  shareholders  and  creditors,  and  hence 
are  within  the  principle  that  the  statute  of  limitations  does 
not  run  in  favor  of  such  trustees  as  against  the  cestui  que 
irust  3  Thorap.  Comm.  Law  Corp.  §  4128.  That  such  of- 
ficers and  directors  are  such  trustees  seems  to  be  well  estab- 
lished. Simons  v.  Vulcan  0.  &  M.  Co.  61  Pa.  St.  202;  Pear- 
son V.  Concord  R.  Corp.  62  N.  H.  637 ;  Sweeney  v.  Sugar  Re- 
fining Co.  30  W.  Va.  443,  4  S.  E.  431;  Farmers'  &  Mer. 
Barhk  v.  Downey,  63  Cal.  466 ;  Wichersham  v.  Critenden,  93 
Cal.  17,  28  Pac.  788  \Banh  of  Mut.  Redemption  v.  Hill,  66 
Me.  386;  Ellis  v.  Ward,  137  IlL  609,  25  N.  E.  630.  This 
court  has  expressly  held : 

"The  directors  and  officers  of  an  insolvent  corporation  are 
trustees  for  the  creditors,  and  must  manage  its  property  and 
assets  with  strict  regard  to  their  interests."  Haywood  v. 
Lincoln  L.  Co.  64  Wis.  639,  26  N.  W.  184. 

The  trust-fund  doctrine,  so  called,  recognized  in  that  case, 
must  be  regarded  as  modified  so  far  as  creditors  of  a  going 
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corporation  are  concerned.  Ballin  v.  Merchants  Ex.  Bank, 
89  Wis.  286,  61  N.  W.  1118;  Hinz  v.  Van  Dusen,  95  Wis. 
503,  507-509,  70  N.  W.  657;  Slack  v.  NoHhwestem  Nat. 
Bank,  103  Wis.  57,  79  K  W.  51.  But  there  is  no  doubt  but 
that  the  managing  officers  of  a  corporation  are  at  all  times 
trustees  for  the  corporation  and  its  stockholders,  and  also  for 
the  creditors  after  the  corporation  is  adjudged  insolvent.  Id. 
In  fact,  our  statute  on  the  subject,  which  is  much  broader 
than  in  some  states,  provides,  among  other  tilings,  that : 

"Express  trusts  may  be  created:  .  .  .  (5)  For  the 
beneficial  interests  of  any  person  or  persons  when  such  trust 
is  iuUy  expressed  and  clearly,  defined  upon  the  face  of  the 
instrument  creating  it"    Stats.  1898,  sec.  2081,  subd.  5. 

The  trust  in  the  case  at  bar  was  necessarily  and  from  the 
very  nature  of  the  corporation,  "fully  expressed  and  clearly 
defined"  in  the  articles  of  incorporation.  We  must  hold  that 
the  officers  and  directors  of  the  association  were  trustees  of  an 
express  trust  It  follows  that  the  statute  of  limitations  did 
not  run  in  their  favor  against  the  creditors  of  the  corporation. 
This  court  has  expressly  held : 

"The  statute  of  limitations  has  no  application  in  the  case- 
of  an  express  trust  where  there  has  been  no  denial  or  repudia- 
tion of  the  trust."  Bostwick  v.  Dickson's  Estate,  65  Wis. 
593,  26  N.  W.  549 ;  Williams  v.  Williams,  82  Wis.  393,  399,. 
52  K  W.  429;  Fawcett  v.  Fawcett,  85  Wis.  332,  55  K  W. 
405 ;  Taylor  v.  Hill,  86  Wis.  99,  106,  56  N.  W.  738. 

Counsel  for  the  defendants  cite  a  large  number  of  case* 
said  to  be  to  the  contrary,  but,  so  far  as  we  have  examined 
them,  they  are  in  actions  by  the  corporation,  or  its  receiver,  or 
are  otherwise  inapplicable  or  distinguishable.  We  must  hold 
that  the  statute  >)f  limitations  did  not  run  in  favor  of  any  of 
such  officers  or  directors.  The  result  is  that  the  amended 
complaint  states  a  good  cause  of  action  against  the  two  de- 
fendants who  joined  in  demurrer  No.  1,  since  both  were  di^ 
rectors  and  one  was  treasurer.  The  same  is  true  as  to  the 
defendants  who  joined  in  demurrer  No.  7,  including  the  ex- 
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•editors  of  the  will  of  D.  E.  Moon,  deceased ;  and  also  the  de- 
fendants who  joined  in  demurrer  No.  8,  including  the  ad- 
ministrators of  the  estate  of  George  B.  Shaw,  deceased ;  and 
also  the  defendants  who  joined  in  demurrer  No.  10 ;  and  also 
the  defendants  who  joined  in  demurrer  No.  12,  including  the 
executors  of  the  will  of  Ralph  E.  Rust,  deceased, — since  in 
each  case  such  defendants  were  sought  to  be  charged  as  of- 
ficers and  directors,  or  simply  as  directors,  or  as  the  repre- 
sentatives of  such  officers  and  directors.  We  perceive  no  good 
reason  why  such  executors  and  administrators  stand  in  any 
-different  position  as  to  the  statute  of  limitations  pleaded  than 
the  deceased  officers  whom  they  represent.  True,  the  defend- 
ants who  joined  in  each  of  the  two  demurrers  last  named  were 
only  directors  from  October  15,  1885,  to  January  13,  1886, 
but  they  were  liable  for  whatever  malfeasance  they  were 
-guilty  of  while  in  office,  notwithstanding  they  had  ceased  to  be 
directors  before  the  commencement  of  the  action.  1  Mor. 
Priv.  Corp.  §  563.  The  mere  fact  that  the  amended'  com- 
plaint seeks  to  charge  the  two  defendants  who  joined  in  de- 
murrer No.  1  as  members  of  the  corporation,  upon  which 
claims  the  statute  of  limitations  had  run,  does. not  prevent 
their  being  held  liable  as  directors. 

"A  demurrer  to  the  entire  complaint  is  properly  overruled 
Avhere  it  is  not  good  as  to  one  of  the  causes  of  action  stated." 
Pinkum  V.  City  of  Eau  Claire,  81  Wis.  301,  51  N.  W.  550. 

So  it  is  held : 

"Where  a  complaint  states  a  good  cause  of  action  as  to  cer- 
tain failures  of  duty  on  the  part  of  defendant,  a  general  de- 
murrer thereto  will  not  be  sustained  merely  because  it  at- 
tempts, but  fails,  to  state  other  failures  of  duty."  DrefaM  v. 
Connell,  85  Wis.  109,  55  N.  W.  160. 

Each  of  the  five  demurrers  last  mentioned  is  based  upon 
another  ground,  which  will  hereinafter  be  considered,  and 
may  be  sustained. 

3.  A  large  number  of  the  members  of  the  corporation,  in- 
cluding the  Northwestern  Lumber  Company,  joined  in  de- 
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inurrer  No.  2.  The  Northwestern  Lumber  Company  was  one 
of  the  plaintiffs  which  commenced  the  action  November  1-3, 
1890 ;  and  May  8,  1900,  by  order  of  the  court,  it  was  made 
defendant  instead  of  plaintiff.  Manifestly,  the  statute  of 
limitations  did  not  run  in  favor  of  that  company,  since  it  has 
been  a  party  to  the  action  ever  since  the  suit  was  first  com- 
menced,— ^more  than  eleven  years  ago.  This  being  so,  the 
timended  complaint  stated  a  good  cause  of  action  against  that 
<;ompany.  Thus  it  appears  that  one  of  the  demurrants  against 
whom  a  good  cause  of  action  is  stated  is  joined  with  a  large 
number  of  members  of  the  corporation  in  whose  favor  the 
statute  of  limitations  had  run.  This  court  has  repeatedly 
beld: 

"A  joint  general  demurrer  to  a  complaint  for  insufficiency 
on  behalf  of  several  defendants  is  bad  if  the  complaint  states 
a  cause  of  action  against  any  one  of  them."  Mark  Paine 
Lumber  Co.  v.  Douglas  County  Im^p,  Co.  94  Wis.  322,  325, 
^8  X.  W.  1013,  and  cases  there  cited. 

The  result  is  that  we  must  hold  that  the  amended  complaint 
•states  a  cause  of  action  against  the  defendants  who  joined  in 
demurrer  No.  2.  But  that  demurrer  is  based  upon  another 
ground,  which  will  hereinafter  be  considered,  and  may  be 
sustained.  It  will  be  observed  that  each  and  every  of  the 
twelve  causes  of  action  mentioned  was  in  favor  of  the  credit- 
ors of  the  corporation. 

4,  The  remaining  demurrer.  No.  9,  is  interposed  by  James 
A.  Smith  J  who  was  appointed  receiver  November  16,  1890, 
but  who  was  never  an  officer  or  director  of  the  corporation. 
The  amended  complaint  seeks  to  charge  him  with  having, 
prior  to  May  15, 1891,  and  while  he  was  such  receiver,  wrong- 
fully converted  to  his  own  use  $500  belonging  to  the  cor- 
poration ;  and  also  with  having  obtained,  without  considera- 
tion, on  November  12,  1890,  and  before  his  appointment  as 
receiver,  $281.73,  belonging  to  the  corporation,  and  convert- 
ing the  same  to  his  own  use ;  and  also  with  gross  misconduct 
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in  managing  the  receivership^  whereby  large  sums  of  money 
were  lost  to  the  corporation.  The  facts  alleged  in  the 
amended  complaint  are  sufficient  to  constitute  a  cause  of 
action  against  James  A.  Smith  and  in  favor  of  the  receiver 
Boydj  but  not  in  favor  of  the  creditors  of  the  corporation.  It 
therefore  stauds  as  an  independent  action  in  favor  of  the  re- 
ceiver and  against  Smith.  His  demurrer,  however,  like  the 
other  demurrers,  is  based  upon  another  ground,  which  will 
now  be  considered. 

5.  Each  of  the  several  demurrers  is  in  part  upon  the 
ground  that  it  appears  upon  the  face  of  the  amended  com- 
plaint that  several  causes  of  action  have  been  improperly 
united.  As  indicated,  the  amended  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action  as  against  the 
defendants  named  in  any  one  of  the  six  demurrers  first  con- 
sidered. It  is  well  settled  that  they  are  not  to  be  considered 
in  determining  whether  several  causes  of  action  have  been 
improperly  united.  Bassett  v.  Warner,  23  Wis.  673 ;  Trues- 
dell  V.  Rhodes,  26  Wis.  215 ;  Willard  v.  Reas,  26  Wis.  540 ; 
Z/ee  V.  Simpson,  29  Wis.  333 ;  Schiffer  v.  Eau  Claire,  51  Wis. 
385,  8  N.  W.  253 ;  Hiles  v.  Johnson,  67  Wis.  517,  80  N.  W. 
721.  It  is  only  where  the  complaint  states  two  or  more  good 
causes  of  action  that  a  demurrer  will  lie  for  misjoinder.  Id. 
As  indicated,  the  amended  complaint  states  a  good  cause  of 
action  in  favor  of  the  creditors  and  against  the  defendants 
named  in  six  of  the  demurrers,  and  also  states  a  good  cause 
of  action  in  favor  of  the  receiver  Boyd  and  against  the  de- 
fendant James  A.  Smith,  Is  this  independent  cause  of  ac- 
tion in  favor  of  Boyd  properly  joined  with  the  causes  of  ac- 
tion in  favor  of  the  creditors?  Under  the  repeated  rulings 
of  this  court  we  must  answer  in  the  negative.  Barnes  v.  Be- 
hit,  19  Wis.  93 ;  Pier  v.  Fond  du  Lac  Co.  53  Wis.  432,  10 
N.  W.  686;  Shanahan  v.  Madison,  57  Wis.  276,  283,  15  N. 
W.  154 ;  Linden  Land  Co.  v.  Milwaukee  E.  R.  &  L.  Go.  107 
Wis.  493,  508,  509,  83  N.  W.  851.    It  follows  from  what  has 
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been  said  that  demurrers  numbered  1,  2,  7,  8,  9,  10,  and  12 
were  each  and  all  properly  sustained,  but  only  upon  the 
ground  that  several  causes  of  action  are  improperly  united. 

By  the  Court. — The  appeal  from  the  order  of  the  circuit 
court  refusing  to  state  the  grounds  upon  which  such  de- 
murrers were  sustained  is  dismissed.  The  several  orders  of 
the  circuit  court  sustaining  such  demurrers  are  each  and  all 
affirmed,  and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 

On  motion  of  respondent  a  rehearing  was  granted  Septem- 
ber 23, 1902,  and  the  cause  was  reargued  October  24,  1902. 
L.  A.  Doolittle,  for  the  appellants. 
C.  F.  Bundy,  for  the  respondents. 
The  following  opinions  were  filed  January  13,  1903 : 

Bakdeen,  J.  A  rehearing  of  this  case  was  granted  on  the 
sole  question  of  whether  the  statute  of  limitations  had  run  in 
favor  of  the  officers  and  directors  of  the  defendant  corpora- 
tion. In  the  opinion,  ante,  p.  165  (90  K  W.  1087)  this 
court  held  that  such  statute  had  not  run,  basing  such  holding 
upon  the  proposition  that  such  officers  and  directors  w^ere 
trustees  of  an  express  trust.  We  are  now  urged  to  recon- 
sider and  recede  from  that  position. 

It  abundantly  appears  from  the  complaint  that  more  than 
six  years  had  elapsed  between  the  time  of  the  commission  of 
the  acts  for  which  such  officers  and  directors  are  sought  to 
be  held  liable  and  the  date  they  were  made  parties  to  this  ac- 
tion, so  thatj  unless  they  are  brought  within  some  rule  which 
prevents  the  running  of  the  statute,  they  may  invoke  it,  and 
thus  resist  the  claims  sought  to  be  enforced  against  them. 
Strictly  speaking,  this  action  is  not  one  in  which  the  creditors 
are  seeking  to  hold  the  officers  of  the  corporation  as  trustees 
for  themselves.  It  is  rather  an  action  in  the  right  of  the 
corporation  itself,  and  brought  by  the  creditors  on  its  behalf 
Vol.  116—13 
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because  the  corporation  cannot  or  will  not  sue.  It  was  not  in- 
tended, nor  can  it  be  fairly  inferred  from  the  former  opinion 
that  we  held,  that  the  oflScers  of  a  going  corporation  were 
trustees  of  creditors.  We  do  not  intend  to  abate  one  jot  or 
tittle  from  the  rule  now  firmly  established  in  this  state  on 
the  so-called  "trust-fund  doctrine."  The  recent  cases  of  Slach 
V.  Northwestern  Nat  Bank,  103  Wis.  57,  79  N.  W.  51 ; 
Killen  v.  Barnes,  106  Wis.  546-572,  82  N.  W.  536,  and 
Hamilton  v.  Menominee  F.  Q.  Co.  106  Wis.  352,  81  N.  W. 
876,  sufficie^ntly  indicate  the  position  of  this  court,  and  by 
that  position  we  are  still  disposed  to  stand.  This  action, 
being  one  in  the  right  of  and  on  behalf  of  the  corporation, 
is  open  to  any  defense  which  the  defendants  might  have 
urged,  had  the  corporation  itself  brought  the  suit.  The  acts 
alleged  against  the  officers  are  of  misfeasance  and  mal- 
feasance. No  doubt  can  reasonably  be  entertained  but  that 
the  corporation  might  have  brought  an  action  at  law  at  any 
time  within  six  years  after  the  commission  thereof.  As  be- 
tween the  corporation  and  its  officers,  the  latter  were  liable 
in  a  straight  action  at  law  any  time  during  the  six  years  next 
after  their  shortcoming.  It  is  not  perceived  how  the  fact  that 
creditors  must  bring  their  suit  in  equity,  when  the  corpora- 
tion cannot  or  will  not  act,  changes  the  relations  of  the  par- 
ties. The  creditors  possess  no  greater  right  than  the  cor- 
poration. They  are  bound  by  the  legal  status  of  the  parties, 
and  cannot  maintain  this  action  unless  the  relation  between 
the  corporation  and  its  officers  is  held  to  be  such  as  to  render 
the  six-year  statute  of  limitations  inapplicable. 

We  have  now  reached  the  very  heart  of  the  controversy 
between  the  parties.  The  general  rule  of  law  was  correctly 
stated  in  the  opinion  that  "the  statute  of  limitations  haB  no 
application  in  the  case  of  an  express  trust,  where  ihere  has 
been  no  denial  or  repudiation  of  the  trust"  If,  therefore, 
the  officers  and  directors  of  a  corporation  are  indeed  trustees 
of  an  express  trust,  as  heretofore  held,  that  ends  the  con- 
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troversy.  We  are  conyinced,  however,  that  we  stated  the 
rule  too  broadly  in  the  former  opinion.  The  rule  quoted 
from  Thompson  on  Corporations  is  not  fully  supported  by  the 
authorities.  It  is  not  easy  to  define  with  exactness  the  pre- 
cise relation  existing  between  a  corporation  and  its  stock- 
holders, on  the  one  side,  and  the  officers  and  directors,  on  the 
other.  The  latter  are  certainly  not  trustees  of  an  express 
trust,  under  the  statute  mentioned  in  the  opinion.  In  Lam- 
beHon  v.  Pereles,  87  Wis.  449,  459,  58  N.  W.  776,  this  court, 
by  the  present  Chief  Justice,  said : 

"In  this  state  we  have  no  statute  making  the  chapter  on 
uses  and  trusts,  or  any  part  of  it,  applicable  to  personal  prop- 
erty." 

The  officers  of  a  corporation  have  no  title  to  its  real  prop- 
erty, so  that  they  do  not  become  express  trustees  under  the 
statute.  Neither  have  they  the  legal  title  to  either  the  per- 
sonal property  or  the  stock  of  the  corporation.  Their  rela- 
tion to  the  corporation  is  thus  defined  in  2  Pomeroy,  Eq. 
Jur.  §  1089: 

"The  directors  and  supreme  managing  officers  of  corpora- 
tions are  constantly  spoken  of  as  trustees.  They  are  not, 
however,  true  trustees,  with  the  corporation  or  the  stockliold- 
ers  as  their  true  cestuis  que  trusteM,  since  they  hold  neither 
the  legal  title  to  the  corporate  property,  nor  that  to  the  stock. 
In  fact,  directors  are  clothed  at  the  same  time  in  a  doflble 
character — that  of  quasi  trustees  and  that  of  agents." 

The  English  court,  in  Ex  parte  Chippendale,  4  De  Qex, 
if.  &  Q.  19-52,  speaking  of  this  relation,  says : 

"Although  directors  undoubtedly  stand  in  the  position  of 
agents,  and  cannot  bind  their  companies  beyond  the  limits 
of  iheir  authority,  they  also  stand,  in  some  degree,  in  the 
position  of  trustees." 

The  supreme  court  of  Pennsylvania,  considering  this  same 
question,  said: 

"It  is  by  no  means  a  well-settled  point  what  is  the  precise 
relation  which  directors  sustain  to  stockholders.  They  are 
undoubtedly  said  in  many  authorities  to  be  trustees,  but  that, 
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as  I  apprehend,  is  only  in  a  general  sense,  as  we  tferm  an 
agent  or  any  bailee  intrusted  with  the  care  and  management 
of  the  property  of  another.  It  is  certain  that  they  are  not 
technical  trustees.  They  can  only  be  regarded  as  man- 
dataries," etc.     Spering's  App.  71  Pa.  St  11. 

The  Tennessee  court  speaks  of  the  matter  thus: 

"Directors  are  not  express  trustees.  .  .  .  They  are 
mandataries.  They  are  agents.  They  are  trustees  in  the 
sense  that  every  agent  is  a  trustee  for  his  principal,  and 
bound  to  exercise  diligence  and  good  faith."  Wallace  v. 
Lincoln  8.  Bank,  89  Tenn.  630-649,  15  S.  W.  448.  See 
Pearson  v.  Concord  R.  Corp.  62  N.  H.  537 ;  Bank  of  Mutual 
Redemption  v.  Hill,  56  Me.  385 ;  Landis  v.  Saxlon,  105  Mo. 
486,  490,  16  S.  W.  912. 

Expressions  of  this  kind  without  number  might  be  cited 
without  getting  any  nearer  exactitude  of  definition  of  this 
relation.  No  court  that  we  are  aware  of  has  ever  defined 
the  relation  as  broadly  as  was  stated  in  the  former  opinion  by 
this  court.  We  therefore  withdraw  the  statement  that  sucli 
ofiicers  and  directors  are  trustees  of  an  express  trust,  as  de- 
fined by  sec.  2081,  Stats.  1898. 

We  will  now  take  up  the  question  of  whether  their  relation 
is  such  that,  under  the  circumstances  alleged  in  the  complaint, 
they  cannot  avail  themselves  of  the  benefit  of  the  statute  of 
lini^tations.  At  this  point  we  are  met  by  a  divergence  in 
the  authorities.  One  line  of  cases,  of  which  Williams  v.  Mc- 
Kay, 40  N.  J.  Eq.  189,  is  a  type,  holds  that  the  managers  of 
a  savings  bank  stand  in  the  relation  of  trustees  to  depositors, 
so  that  the  statute  of  limitations  will  not  be  a  bar  against  a 
charge  of  mismanagement  on  their  part  which  had  occurred 
more  than  six  years  before  the  filing  of  the  bill.  See  Ellis 
V.  Ward,  137  111.  509,  25  N.  E.  530;  Southern  M.  Ins.  Co. 
V.  Pike,  32  La.  Ann.  483 ;  Coxe  v.  HunisvUle  0.  L.  Co.  106 
Ala.  373,  17  South.  626;  Hightower  v.  Thornton,  8  Ga.  486. 
The  ruling  in  the  New  Jersey  case  seems  to  have  been  based 
expressly  upon  the  holding  that  the  relation  between  the  di^ 
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rectors  and  depositors  (who  were  mere  creditors)  was  similar 
to  that  of  trustee  and  cestui  que  trust,  and  that  the  right  of 
the  depositor  was  a  purely  equitable  one,  which  he  could  not 
enforce  in  a  court  of  common  law.  40  N.  J.  Eq.  198.  It 
is  perfectly  evident  that  this  court  cannot  follow  this  decision 
without  overruling  a  large  line  of  cases  repudiating  the  trust- 
fund  doctrine.  Neither  the  corporation  nor  its  governing 
body,  so  long  as  it  is  a  going  concern,  holds  its  property  in 
trust  for  creditors.  The  officers  or  directors  occupy  a 
fiduciary  relation,  demanding  care,  vigilance,  and  good  faith. 
If  they  violate  their  duty,  they  at  once  become  responsible  to 
the  corporation.  If  they  are  guilty  of  misfeasance  or  mal- 
feasance, the  latter  may  at  once  bring  an  action  at  law  to  en- 
force such  liability.  If  the  corporation  refuses  to  act,  the 
stockholders  before  insolvency,  and  the  creditors  after  in- 
solvency, may  enforce  such  liability  in  the  right  of  the  corpor- 
ation, and  not  otherwise.  Such  right  is  not  based  entirely 
upon  the  relation  of  trusteeship  sustained  to  the  creditors,  but 
rather  upon  the  legal  right  of  the  corporation  to  compel  them 
to  make  reparation  for  their  wrong.  The  right  of  the  creditor 
to  enforce  the  rights  of  the  corporation  may  be  said  to  rest 
upon  the  so-called  fiduciary  relation  which  the  officers  sustain 
to  the  corporation,  and  indirectly  to  them.  The  fact  that  the 
creditor  must  sue  in  equity  does  not  alter  the  situation.  The 
application  of  the  statute  of  limitations  in  equity  is  deter- 
mined by  the  cause  of  action  stated,  rather  than  by  the  nature 
of  relief  demanded.  Hughes  v.  Brown,  88  Tenn.  578,  587, 13 
S.  W.  286.  The  cause  of  action  stated  in  the  complaint  being 
one  in  the  right  of  the  corporation,  and  one  which  it  might 
have  enforced  in  an  action  at  law,  it  becomes  susceptible  to 
such  objections  as  the  recalcitrant  officers  might  have  urged, 
had  the  corporation  brought  the  suit 

The  case  of  Ellis  v.  Ward,  137  111.  509,  25  N.  E.  530, 
much  relied  upon,  is  bottomed  upon  two  facts  which  this  court 
cannot  recognize  as  substantial.    One  is  "that  the  assets  of  a 
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corporation  are,  in  equity,  a  trust  fund,"  and  the  other  is 
that  the  relation  between  the  officers  and  the  corporation  has 
"aU  the  elements  of  an  express  trust"  The  case  of  Southern 
M.  Ins,  Co.  V.  Pike  J  32  La,  Ann.  483,  was  one  where  the 
directors  intrusted  the  accounts  and  assets  of  tlie  company  to 
one  who  united  in  himself  the  offices  of  president  and  cashier, 
and  who  died  without  rendering  an  account  of  his  trust.  The 
court  held  that  prescription  did  not  nin  on  a  demand  for  a 
return  of  the  property  until  the  heir  had  done  some  act  equiv- 
alent to  a  repudiation  of  the  trust.  We  have  no  quarrel  with 
the  holding.  Coxe  v,  Huntsville  0.  L.  Co.  106  Ala.  373,  17 
South.  626,  simply  holds  that  the  right  of  a  corporation  to 
require  an  accounting  from  its  president,  who  was  also  its 
general  manager  and  controlled  and  managed  all  its  affairs 
for  many  years,  cannot  be  barred  by  the  statute  of  limita- 
tions when  it  is  shown  that  the  failure  to  assert  the  right 
sooner  was  due  to  the  refusal  of  said  officer  to  allow  an  ex- 
amination of  his  books,  and  to  his  deception  and  misrepre- 
sentation as  to  the  condition  of  corporate  affairs.  The  de- 
cision rests  upon  the  fraud  of  the  officer,  and  misrepresenta- 
tion to  the  governing  body.  The  case  of  Hightower  v.  Thonv- 
ton,  8  Ga.  486,  may  be  dismissed  with  the  following  quota- 
tion from  the  opinion : 

"As  to  the  statute  of  limitations,  it  need  only  be  said  that 
this  is  a  case  of  a  direcf  trust,  purely  technical,  not  cognizable 
at  law,  but  falling  within  the  proper,  peculiar,  and  exclusive 
jurisdiction  of  a  court  of  equity." 

This  review  of  the  authorities  cited  in  support  of  the  ap- 
pellants' position  is  sufficient  to  show  the  difficulty  this  court 
must  experience  in  attempting  to  follow  them.  On  the  other 
hand,  there  is  a  clear  line  of  authorities  taking  a  contrary 
view.  In  the  case  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
Chancellor  Kent  speaks  on  the  subject  as  follows : 

"The  objection  that  the  society  held  the  money  in  question 
in  the  character  of  trustees,  and  that  it  was  a  trust  which, 
upon  equity  principles,  was  not  within  the  statute,  has  been 
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the  main  object  of  discussion  in  the  cause;  and  there  is 
ground  for  a  good  deal  of  embarrassment  in  the  examination 
of  the  question,  arising  from  the  loose  manner  in  which  the 
rule  is  often  mentioned  in  the  books,  and  the  want  of  con- 
sistency, as  well  as  precision,  in  the  series  of  cases  applicable 
to  the  point  I  cannot  assent  to  the  proposition  that  all  cases 
of  direct  and  express  trust,  and  arising  between  trustee  and 
cestui  que  trustj  are  to  be  withdrawn  from  the  operation  of 
the  statute  of  limitations,  notwithstanding  a  clear  and  cer- 
tain remedy  exists  at  law.  The  word  trust  is  often  used  in 
a  very  broad  and  comprehensive  sense.  Every  deposit  is  a 
direct  trust  Every  person  who  receives  money  to  be  paid  to 
another,  or  to  be  applied  to  a  particular  purpose  to  which  he 
does  not  apply  it,  is  a  trustee,  and  may  be  sued  either  at  law 
for  money  had  and  received,  or  in  equity,  as  a  trustee,  for  a 
breach  of  trust  Scott  v.  Surmcm,  Willes,  404.  The  recip- 
rocal rights  and  duties  founded  upon  the  various  species 
of  bailment^  and  growing  out  of  those  relations,  .  .  . 
are  all  cases  of  express  and  direct  trust  .  .  .  Are  all 
such  cases  to  be  taken  out  of  the  statute  of  limitations,  under 
the  notion  of  a  trust,  when  one  of  the  parties  selects  his 
remedy  in  this  court  ?  A  review  of  the  decisions  will  enable 
us,  as  I  apprehend,  to  deduce  from  them  a  safer  and  sounder 
doctrine,  and  to  establish  upon  the  solid  foundations  of  au- 
thority and  policy  this  rule: 

"That  the  trusts  intended  by  the  courts  of  equity  not  to 
be  reached  or  affected  by  the  statute  of  limitations  are  those 
technical  and  continuing  trusts  which  are  not  at  all  cognizable 
at  law,  but  fall  within  the  proper,  peculiar,  and  exclusive 
jurisdiction  of  this  court" 

From  his  view  of  the  authorities,  it  may  be  said  that  as 
long  as  there  is  a  continuing  and  subsisting  trust,  acknowl- 
edged or  acted  upon  by  the  parties,  the  statute  does  not  apply, 
but  if  the  trustee  denies  the  right  of  his  cestui  que  trust,  and 
the  holding  becomes  adverse,  lapse  of  time  from  that  period 
may  constitute  a  bar  in  equity,  but  other  trusts  which  are  the 
ground  of  an  action  at  law  are  not  exempted  from  the  opera- 
tion of  the  statute.  Mason  v.  Henry,  152  N.  Y.  529,  46  N. 
E.  837,  was  an  action  by  the  receiver  of  an  insolvent  insur- 
ance company  to  compel  a  trustee  (holding  the  same  office  as  a 
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director  under  our  statutes)  to  account  for  assets  fraudulently 
misapplied  by  him.  The  court  held  that  the  receiver,  as  the 
representative  of  the  corporation,  might  have  sued  the  de- 
fendant, in  an  action  at  law,  for  the  damages  sustained  from 
his  misconduct,  or  in  equity,  as  he  did,  to  compel  an  account- 
ing as  to  the  property  wasted  and  lost;  that  such  action  was 
barred  by  the  lapse  of  six  years  between  the  misapplication 
and  the  commencement  of  the  suit.  Pierson  v.  McCurdy,  33 
Uun,  520,  affirmed  in  100  N.  Y.  608,  2  N.  E.  615,  holds 
pretty  much  the  same  doctrine.  Wallace  v.  Lincoln  Savings 
Bank,  89  Tenn.  630,  15  S.  W.  448,  was  a  suit  against  the 
officers  and  directors  of  a  corporation  for  losses  caused  by 
their  neglect  and  mismanagement  of  the  corporate  affairs. 
The  following  propositions  were  decided:  That  primarily 
such  a  suit  was  maintainable  at  law  by  the  corporation  alone, 
but  creditors  might  maintain  the  action  in  equity  when  the 
corporation  was  disabled  to  sue  or  wrongfully  refused  to  sue ; 
that  such  suit,  whether  brought  at  law  by  the  corporation 
itself,  or  in  equity  by  a  creditor,  was  alike  subject  to  the  bar 
of  the  statute  of  limitations ;  and  that  the  six-year  statute  was 
the  one  that  was  applicable.  So  in  a  later  case  (Cullen  v. 
Coal  Creeh  M.  &  M.  Co.  [Tenn.]  42  S.  W.  693)  a  demurrer 
to  a  bill  against  directors  of  a  corporation  for  malfeasance  in 
office  was  sustained  after  the  lapse  of  six  years,  on  the  groimd 
that  such  directors  were  not  such  direct  or  technical  trustees 
as  to  take  the  case  without  the  statute.  See  Hughes  v. 
Brown,  88  Tenn.  578,  13  S.  W.  286.  The  supreme  court  of 
Missouri  followed  substantially  the  same  rule  in  an  action 
brought  against  the  secretary  of  a  corporation  for  withhold- 
ing money  of  the  concern.  Landis  v.  Saaion,  105  Mo.  486. 
In  Indiana  the  rules  above  mentioned  were  applied  in  an  ac- 
tion against  public  officers  to  recover  moneys  received  by  them 
under  color  of  their  offices;  the  court  holding  tliat,  when 
money  can  be  recovered  in  an  ordinary  action  at  law,  the 
statute  of  limitations  was  a  valid  defense.       Newsom  v. 
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Comm'rs,  103  Ind.  526,  3  N.  E.  163.  In  Baxter  v.  Moses, 
77  Me.  465,  1  Atl.  350,  it  is  said  that  the  directors  of  a  cor- 
poration hold  the  corporate  property  under  an  implied  or 
constructive  trust,  and  that  one  who  is  not  actually  a  trustee, 
but  upon  whom  the  character  is  forced  by  a  court  of  equity, 
may  avail  himself  of  the  statute  of  limitations.  See  Link  i\ 
McLeod,  194  Pa.  St.  566,  45  Atl.  340.  Upon  mature  de- 
liberation, we  are  disposed  to  adopt  the  view  of  the  latter 
line  of  cases.  It  is  plain  that,  however  the  relations  of  cor- 
porate officers  to  their  corporation  and  its  stockholders  may 
he  defined,  such  relations  are  not  "technical  and  continuing 
trusts,"  cognizable  solely  in  a  court  of  equity,  which  Chancel- 
lor Kent  declares  are  the  only  trusts  not  affected  by  the  stat- 
ute of  limitations.  The  various  causes  of  action  stated  in  the 
complaint  for  misapplication  of  funds  were  rights  of  action 
in  favor  of  the  corporation,  upon  which  actions  at  law  could 
have  been  commenced  when  the  act  was  done.  The  plaintiffs 
here  are  simply  seeking  to  enforce  the  right  of  action  of  the 
<iorjx>ration.    They  have  no  greater  right  than  it  possessed. 

Our  statute  (sec.  4206)  is  general  and  comprehensive,  and 
in  itself  makes  no  exception  as  against  trustees  of  any  kind ; 
and,  while  we  are  not  inclined  to  deny  or  question  the  au- 
thority of  the  precedents  in  this  court  importing  into  that 
statute  certain  exceptions,  we  are  unwilling  to  assume  a  prac- 
tically legislative  function,  by  adding  other  exceptions  which 
wre  might  deem  wise,  which  the  legislature,  in  the  exercise 
of  its  constitutional  discretion,  has  not  seen  fit  to  make. 
Those  precedents  are  cited  in  the  former  opinion.  Several 
of  them  go  nearly  to  the  extent  of  exempting  express  trusts 
within  the  statute,  but  two  of  them  suggest  like  exception  in 
■certain  other  cases.  Howell  v.  Howell,  15  Wis.  55,  and  Fait'- 
4;ett  V.  Fawcett,  85  Wis.  332,  55  X.  W.  405.  The  first  of 
these  is  of  but  little  significance,  for  in  it  was  no  attempt  to 
declare  how  far  the  exemption  from  statutes  of  limitation 
•does  extend,  but  merely  that  it  does  not  extend  beyond  "ex- 
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press  or  acknowledged  trusts,"  and  liability  to  account  for 
proceeds  of  land  wrongfully  purchased  with  moneys  of  plaint- 
iff was  held  barred  by  limitation.  In  Fawceti  v.  Fawcettj  how- 
ever, the  limitation  was  extended  to  a  resulting  trust  arising 
upon  purchase  of  land  in  his  own  name  by  a  husband  with 
his  wife's  money ;  such  resulting  trust  having  been  acknowl- 
edged by  him,  and  having  continued  unrepudiated  during 
their  cohabitation  to  his  death.  The  statute  was  held  not  to 
apply,  because  the  trust  was  wholly  beyond  cognizance  of 
courts  of  law,  and  had  the  characteristics  of  acknowledgment, 
continuance,  and  certainty.  Chancellor  Kent's  classification 
of  trusts  in  Kane  v.  Bloodgood,  7  Johns.  Ch.  90,  was  adopted  j 
among  other  parts,  the  declaration  being  that  "other  trusta 
which  are  the  ground  of  action  at  law  are  not  exempt."  It 
seems  plain,  therefore,  that  nothing  in  the  prior  decisions  of 
this  court  have  established  immunity  from  limitation  statutes- 
in  favor  of  any  trusts,  other  than  "those  technical  and  con- 
tinuing trusts  which  are  not  at  all  cognizable  at  law,  but  fall 
within  the  proper,  i)eculiar,  and  exclusive  jurisdiction  of  this 
[chancery]  court,"  as  classified  by  Chancellor  Kent.  Ob- 
viously corporate  officers  are  not  trustees  holding  upon  such 
a  trust.  It  is  not  meant  by  this  that  they  may  not  be,  in  a 
true  sense,  trustees  of  an  express  trust.  While  express  trust* 
in  real  property  can  only  be  such  as  are  defined  and  limited 
by  sec.  2081,  Stats.  1898,  there  may  be  many  express  trusts- 
in  personal  property,  as  pointed  out  by  Chancellor  Kent  in 
the  case  above  cited,  which  are  entirely  independent  of  the 
trusts  in  real  property  referred  to  in  sec.  2081.  It  may  well 
be  that  corporate  officers,  so  far  as  they  handle  and  control 
the  personal  property  of  the  corporation,  may  rightly  be 
called  trustees  of  an  express  trust,  of  which  trust  the  cor- 
poration  and  its  stockholders  are  the  beneficiaries.  1  Perry,. 
Trusts  (5th  Ed.)  §  86.  But  so  far  as  they  may  be  sued  at 
law,  they  do  not  come  within  the  chancellor's  classification^ 
and  hence  the  running  of  the  statute  of  limitations  is  not  in- 
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terrupted.  As  already  pointed  out,  their  misapplication  of 
funds  might  at  any  time  have  been  reached  by  an  action  at 
law  by  the  corporation.  The  right  to  sue  arose  when  the  act 
was  done.  If  the  alleged  conspiracy  as  to  mismanagement 
continued  down  to  the  death  of  the  corporation,  still,  as  we 
understand  it,  the  demurring  defendants  were  not  made  par- 
ties to  this  suit  until  more  than  six  years  thereafter.  An  ac- 
tion at  law  might  have  been  instituted  by  the  receiver  im- 
mediately after  this  appointment,  as  to  all  acts  not  then 
barred  by  the  statute.  Mason  v.  Henry,  152  N.  Y.  529,  46^ 
K  E.  837 ;  Wallace  v.  Lincoln  Savings  Bank,  89  Tenn.  630,. 
15  S.  W.  448. 

We  are  fully  impressed  with  the  weight  of  the  reasons  sup- 
porting and  opposing  such  exemption  as  is  claimed  in  this 
action  against  directors  and  officers  of  corporations.  The 
peril  to  the  public  in  becoming  either  stockholders  or  credit- 
ors, in  view  of  the  ample  practical  opportunity  enjoyed  by 
such  officers  to  cover  their  malfeasance  from  the  knowledge 
of  any  person  other  than  themselves,  and  to  control  the  action 
of  the  corporation,  whether  by  way  of  investigation  or  suit,, 
until  the  period  of  limitations  shall  have  run,  is  a  cogent  con- 
sideration. On  the  other  hand,  in  absence  of  limitation,  such 
officers,  and  their  estates  after  them,  may  be  held  liable  for 
mere  negligence  at  remote  periods  after  their  acts,  when 
witnesses  may  be  dead  and  books  and  records  lost,  so  that  de- 
fense against  a  prima  facie  case  may  be  impossible,  contrary 
to  the  policy  of  the  law  in  all  analogous  situations.  But  after 
all,  these  are  considerations  of  policy,  with  which  the  legis- 
lature can  deal  freely;  and  we  feel  induced  to  hold  that  as 
neither  the  statute  nor  the  precedents  of  this  court  warrant 
exception  from  the  protection  of  the  limitation  statutes  of 
those  who,  though  holding  as  fiduciaries  and  trustees,  have  at 
all  times  been  liable  to  remedy  by  suit  at  law  for  their  mis- 
conduct as  such,  we  may  not  with  propriety  take  from  them 
that  protection  which  the  statute,  in  terms,  gives.    We  hold^ 
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therefore,  that  the  limitation  has  run,  and  the  action,  in  the 
respects  mentioned,  is  barred,  upon  the  allegations  of  the 
•complaint.  The  five  demurrers  mentioned  in  the  former 
opinion,  in  subd.  2,  are  therefore  sustained  on  the  ground 
herein  stated,  and  such  opinion  is  hereby  modified  accord- 
ingly- 

By  the  Court, — So  ordered. 

Cassoday,  C.  J.  (dissenting).  It  is  well  settled  that  so 
long  as  there  is  a  continuing  and  subsisting  trust,  acknowl- 
edged or  acted  on  by  the  parties,  the  statute  of  limitations 
are  not  available  to  a  trustee.  Kane  v.  Bloodgood,  7  Johns. 
Ch.  90,  123,  124.  The  reason  for  the  rule  is  that  the  trustee 
being  clothed  with  the  legal  title  or  possession  of  the  prop- 
erty, and  charged  with  the  duty  of  caring  for  and  preserv- 
ing the  same  for  the  benefit  of  the  cestui  que  trust,  the  latter 
has  the  right  to  assume  that  the  trustee  will  perform  such 
duty,  unless  he  has  knowledge  that  the  trustee  has  denied 
his  right,  or  claimed  the  possession  of  the  property  adversely 
to  him.  Id.  Until  such  denial  or  adverse  claim,  the  pos- 
session of  the  trustee  is,  in  equity,  deemed  to  be  the  posses- 
sion of  the  cestui  que  trust.  Smith  v.  Combs,  49  N.  J.  Eq. 
420,  24  Atl.  9 ;  Lindsley  v.  Dodd,  63  N.  J.  Eq.  69,  84,  30 
Atl.  896.  True,  the  officers  and  directors  of  a  corporation 
are  not  regarded,  in  law,  as  having  the  title  or  possession 
of  the  property  of  the  corporation,  both  of  which  are  deemed 
to  be  vested  in  the  corporation  itself.  Nevertheless  they  have 
the  actual  care  and  custody  of  such  property,  and  are  charge- 
able in  equity  with  an  active  duty  in  respect  to  the  same,  not 
only  for  the  benefit  of  the  corporation,  but  also  for  the  bene- 
fit of  the  cestui  que  trust.  When,  therefore,  such  officers  and 
directors,  in  violation  of  such  duty,  convert  a  large  portion  of 
the  property  of  the  corporation  to  their  own  private  use,  and 
there  is  no  publicity  of  the  fraud,  they  necessarily  become 
chargeable  in  equity,  as  trustees  of  the  property  so  fraudu- 
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lently  converted,  for  the  benefit  of  the  cestui  que  trust.  As  to- 
the  property  so  converted,  they  hold  the  same  as  a  continuing^ 
and  subsisting  trust,  assumed  and  acted  upon  by  themselves 
in  violation  of  the  duty  to  the  cestui  que  trust.  The  mere 
fact  that  an  action  might  have  been  maintained  in  the  name 
of  the  corporation  which  was  managed  and  controlled  by  the 
wrongdoers,  against  such  wrongdoers,  to  recover  back  tlie 
money  or  property  so  converted,  immediately  after  the  con- 
version took  place,  is  no  ground,  in  my  judgment,  for  hold- 
ing that  the  statute  of  limitations  commenced  running  in 
favor  of  such  wrongdoers  and  against  the  plaintiffs  at  the 
time  of  such  conversion.    Thus,  it  is  held  in  New  Jersey : 

"The  managers  of  a  savings  bank  stand  in  the  relationship- 
of  trustees  to  the  depositors,  so  that  the  statute  of  limitations 
will  not  be  a  bar  against  a  charge  of  mismanagement  on  their 
part  which  had  occurred  more  than  six  years  before  the  filing 
of  the  bill."    Williams  v.  McKay,  40  N.  J.  Eq.  189. 

Again :  "The  treasurer  of  a  savings  bank,  who  was  at  the 
same  time  one  of  its  managers,  was  charged  by  the  receiver 
of  the  bank  with  dereliction  and  malfeasance  in  office.  Held, 
that  his  position  as  manager  made  him  a  trustee,  and  that 
consequently  the  statute  of  limitations  was  not  a  defense  tO' 
the  bill."    Williams  v.  Beilly,  41  N.  J.  Eq.  137,  3  Atl.  692. 

These  cases  were  followed  in  Som^^rset  Co.  BanJc  v.  Veghte, 
42  N.  J.  Eq.  39,  42,  6  Atl.  278 ;  Williams  v.  McDonald,  42 
K  J.  Eq.  392,  396,  7  Atl.  866.  So  in  a  case  in  Illinois  it  is 
said  in  the  opinion  of  the  court : 

"Ordinarily  an  express  trust  is  created  by  a  deed  or  will ; 
but  there  are  many  fiduciary  relations  established  by  law, 
and  regulated  by  settled  legal  rules  and  principles,  where  all 
the  elements  of  an  express  trust  exist,  and  to  which  the  same 
legal  principles  are  applicable,  and  such  appears  to  be  the 
relation  established  by  law  between  directors  and  the  cor- 
poration." Ellis  V.  Ward,  137  111.  609,  520,  622,  25  K  E. 
530.  See,  also,  Coxe  v.  Huntsville  Gaslight  Co.  106  Ala. 
373,  17  South.  626 ;  European  &  N.  Am.  Ry.  Co.  v.  Poor^. 
59  Me.  277,  278;  Butts  v.  Wood,  38  Barb.  188;  Williams  v. 
Page,  24  Beav.  654. 
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In  my  judgment,  there  is  less  reason  for  holding  that  the 
statute  of  limitations  runs  in  favor  of  such  officers  and  di- 
rectors in  the  case  at  bar  than  in  a  number  of  cases  in  this 
court  wherein  it  has  been  held  that  the  statute  did  not  run  by 
reason  of  such  fiduciary  or  trust  relation.  Sheldon  v.  Shel- 
don, 3  Wis.  699;  Spear  v.  Evans,  51  Wis.  42,  8  K  W.  20; 
Bostwick  V.  Dickson^  65  Wis.  593,  26  K  W.  549;  Second 
Nat.  Bank  v.  Merrill,  81  Wis.  151,  50  K  W.  505;  Williams 
V.  Williams,  82  Wis.  393,  52  'N.  W.  429 ;  Fawcett  v.  Fawcett, 
85  Wis.  332,  55  K  W.  405 ;  Taylor  v.  Hill  86  Wis.  106,  56 
N.  W.  738. 

Such  is  a  brief  statement  of  a  few  of  my  reasons  for  dis- 
senting from  the  decision  on  the  motion  for  a  rehearing  in 
this  case. 

The  following  additional  opinion  was  filed  April  17,  1903 : 

Per  Curiam.  One  point  suggested  upon  the  rehearing  is 
not  mentioned  in  the  foregoing  opinion  and  deserves  brief 
consideration.  It  is  said  that  the  defendant  John  S.  Owen, 
a  director  of  the  corporation,  who  is  charged  with  liability 
by  the  amended  complaint,  was  a  party  to  the  action  from  the 
beginning,  and  hence  that  as  to  him  the  statute  of  limitations 
is  not  available  as  a  defense.  It  is  true  that  Owen  was  one 
of  the  plaintiffs  in  the  action  as  originally  brought  in  his 
capacity  as  an  alleged  creditor  of  the  corporation;  but  the 
difficulty  with  the  contention  is  that  the  action  as  originally 
brought  was  simply  a  plain  action  to  wind  up  the  corpora- 
tion and  distribute  its  assets,  and  did  not  include  any  cause 
of  action  against  Owen,  or  any  other  officer,  for  maladminis- 
tration, or  to  recover  assets  converted.  No  such  cause  of  ac- 
tion was  incorporated  into  the  complaint  until  the  reorganiza- 
tion of  the  action  in  May,  1900,  when  Owen  and  his  co- 
plaintiff  were  made  defendants,  and  the  amended  complaint 
was  served.     Therefore  no  action  to  enforce  such  liabilities 
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-csLii  logically  be  held  to  have  been  commenced  against  Owen 
until  such  amended  complaint  was  served.  It  is  well  settled 
that,  when  an  amendment  to  a  pleading  introduces  a  new 
<5ause  of  action,  the  statute  of  limitations  runs  until  the  mak- 
ing of  the  amendment  1  Ency.  PI.  &  Pr.  622,  and  cases 
cited  in  note  1 ;  Qager  v.  Paul,  111  Wis.  638,  87  N.  W.  875. 
See,  also,  0.  B.  I.  &  P.  B.  Co.  v.  Young  (Neb.)  93  K  W. 
922. 


Vebges,  Appellant,  vs.  Milwaukee  County,  Kespondent. 

THovember  28, 1902— January  IS,  1903. 

Counties:  Conatiiutional  law:  Statutes:  Local  hill:  Title:  Body  of  act: 
Uniformity:  Fees:  Register  of  deeds:  Special  laws, 

1.  Ch.  169,  Laws  of  1895,  provides  that  in  counties  having  a  popula- 

tion of  150,000  or  upwards  the  register  of  deeds  shall  receive 
in  lieu  of  fees  a  certain  salary,  and  that  the  act  shall  &>  into 
effect  fifteen  months  after  its  passage.  The  act  is  entitled  "An 
act  to  make  the  register  of  deeds'  office  of  Milwaukee  county  a 
salaried  office."    Held: 

(1)  That  the  character  of  the  act  Is  to  be  determined  by  its 
provisions  and  not  by  its  title,  and  that  the  body  of  said  ch. 
169  is  general  in  its  application. 

(2)  That  said  ch.  169  does  not  conflict  with  sec.  18,  art.  IV, 
Const.,  providing  that  no  private  or  local  bill,  which  may  be 
I>a8sed  by  the  legislature,  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title. 

(3)  That  the  general  provisions  are  not  rendered  void  by 
reason  of  their  being  contained  in  the  same  act  with  other 
provisions  of  merely  local  application,  though  the  title  of  the 
act  refers  to  the  latter  provisions  only. 

(4)  That  the  act  applies  to  and  embraces  within  its  opera- 
tion any  and  all  counties  answering  the  requirement  when  the 
act  went  into  effect. 

2.  Sec.  18,  art  lY,  Const.,  provides  that  no  private  or  local  bill  shall 

embrace  more  than  one  subject,  which  shall  be  expressed  in  the 
title.  Ch.  169,  Laws  of  1895,  entitled  "An  act  to  make  the 
register  of  deeds'  office  of  Milwaukee  county  a  salaried  office," 
provided,  in  the  body,  for  salary  in  lieu  of  fees  for  the  register 
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of  deeds  in  any  county  of  150,000  population  or  over.  Held,  that 
the  act  is  not  repugnant  to  said  constitutional  proi4sion,  since 
it  is  not  required  that  the  title  go  further  than  to  express  the 
subject  covered  by  the  body  of  the  law,  and,  the  statement  of 
the  primary  purpose  being  in  general  terms,  reasonably  in- 
cludes all  the  means  designated  to  facilitate  the  accomplish- 
ment thereof. 

3.  Prior  to  the  time  ch.  169,  Laws  of  1895,  took  effect,  the  register 

of  deeds  of  Milwaukee  county  was  compensated  by  fees  and  not 
by  a  salary,  but  that  statute  placed  his  office  on  a  salary 
basis*  and  provided  that  the  register  should  quarterly  pay  to 
the  county  treasurer  all  fees  and  emoluments  of  "every  kind"' 
received  by  him  as  register.  Such  provision  was  continued  in 
the  revision  of  1898  which  took  effect  September  1,  1898.  Held^ 
that  such  statutory  provisions  embraced  fees  for  registering  of 
births,  marriages,  and  deaths. 

4.  Ch.  169,  Laws  of  1895,  provided  that  the  register  of  deeds  in 

counties  containing  150,000  population  or  upwards  should  be 
compensated  by  a  salary,  instead  of  fees,  as  had  previously 
been  the  method  of  compensation,  and  required  from  the 
register  a  bond  oonditioned  for  the  faithful  accounting  for  and 
paying  over  all  moneys  which  came  to  his  hands  as  such 
officer.  There  was  no  change  in  the  manner  of  the  election  of 
the  register,  the  clerks  in  the  office  were  his  appointees,  as  had 
been  the  case  before  the  enactment  of  said  ch.  169,  and  the 
bond  covered  the  fees  that  had  formerly  belonged  to  the  reg- 
ister, but  which,  under  the  act,  belonged  to  the  county.  Held, 
that  the  act  in  no  way  attempted  to  change  or  interfere  with 
the  then  existing  system  of  county  government,  and  did  not 
conflict  with  sec.  23,  art.  IV,  Const,  providing  that  "the  legis- 
lature shall  establish  but  one  system  of  town  and  county  gov- 
ernment, which  shall  be  as  nearly  uniform  as  practicable." 

5.  Ch.  169,  Laws  of  1895,  does  not  violate  sec.  1,  art  VIII,  Const.^ 

providing  that  the  rule  of  taxation  shall  be  uniform,  and  that 
taxes  shall  be  levied  on  such  property  as  the  legislature  shall 
prescribe.  The  fees  paid  by  the  citizens  for  recording,  whether 
under  the  fee  or  salary  system,  cannot  be  said  to  be  a  tax. 

6.  Ch.  169,  Laws  of  1895,  being  a  general  law,  does  not  violate  subd. 

6,  sec.  31,  art.  IV,  Const,  which  prohibits  the  enactment  of  any 
special  or  private  laws  for  assessment  or  collection  of  taxes. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Laweence  W.  Halsey,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  sustaining  a  general  de- 
murrer to  the  plaintiff's  complaint  in  an  action  to  recover 
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$21,820.25,  alleged  to  be  due  and  payable  to  the  plaintiff  for 
the  collection  of  fees  received  by  him  during  his  two  terms 
of  office  as  register  of  deeds  of  Milwaukee  county  from  Jan- 
uary 4,  1897,  to  January  7,  1901.  The  complaint  alleges^ 
in  effect,  that  the  plaintiff,  as  such  register  of  deeds  in  and 
for  said  county  during  the  period  above  mentioned,  was  en- 
titled to  receive,  for  the  various  services  performed  by  him, 
the  amoimt  and  rate  of  fees  prescribed  by  sec.  764,  R.  S. 
1878 ;  that  the  amount  of  such  fees  so  received  by  him  dur- 
ing such  two  terms  of  office  for  recording  and  filing  docu- 
ments, for  certified  copies  of  documents,  and  for  searches  and 
releases,  amounted  in  the  aggregate  to  $58,889.71;  that  the 
plaintiff  and  defendant  during  such  term  of  office  assumed 
ch.  169,  Laws  of  1895,  to  be  valid  and  constitutional,  and  in 
compliance  therewith  the  plaintiff  paid  into  the  treasury  of 
said  county  the  sum  of  $58,889.71,  and  also  a  further  sum  of 
$101.16,  received  from  the  secretary  of  state  for  the  mak- 
ing by  the  plaintiff  of  his  annual  statistical  returns, — ^mak- 
ing in  all  the  aggregate  sum  of  $58,990.87;  that  during  the 
period  of  plaintiff's  term  of  office  the  county  paid  out  of  its 
treasury  for  the  salaries  fixed  by  ch.  169,  Laws  of  1895,  and 
for  expenses  of  said  office,  the  simi  of  $61,481.11,  leaving  an 
excess  of  moneys  paid  out  by  the  county  over  the  amount  re- 
ceived from  the  earnings  of  the  plaintiff  and  his  subordinates 
of  $2,490.24;  that  during  the  plaintiff's  two  terms  of  office 
he  caused  to  be  registered,  according  to  the  provisions  of  sec. 
764,  R.  S.  1878,  all  the  deaths,  marriages,  and  births  in  said 
county,  for  which  he  was  entitled  to  receive  the  aggregate 
amount  of  $24,310.49;  that,  after  giving  the  defendant 
county  credit  for  the  excess  of  the  $2,490.24,  mentioned, 
there  remains  due  to  the  plaintiff  the  sum  of  $21,820.45,  for 
which  the  plaintiff  demands  judgment,  together  with  costs, 
and  disbursements  of  this  action. 

For  the  appellant  there  was  a  brief  by  Van  Wyck  &  Orotk, 
attorneys,  and  a  separate  brief  by  T,  W.  Spence,  of  counsel. 
Vol.  116—18 
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^nd  oral  argument  by  Mr.  Howard  Van  WycJc  and  Mr. 
S pence.  They  contended,  inter  alia,  that  ch.  169,  Laws  of 
1895,  is  a  local  bill  or  law  within  the  meaning  of  the  con- 
stitution. Durkee  v.  JanesvUle,  26  Wis.  697,  700 ;  MUls  v. 
Charlton,  29  Wis.  400;  Phillips  v.  Albany,  28  Wis.  340; 
Lawson  v.  M.  &  N.  B.  Co.  30  Wis.  697 ;  Yellow  River  Imp. 
Co.  V.  Arnold,  46  Wis.  214,  222 ;  Anderton  v.  Milwaukee,  82 
Wis.  279,  286;  Ryan  v.  Oviagamie  Co.  80  Wis.  336;  Covr 
tieri  v.  New  Brunswick,  44  N.  J.  Law,  68 ;  People  v.  Sup'rs, 
43  N.  T.  22 ;  Montgomery  v.  Comm.  91  Pa,  St.  126 ;  Devvne 
V.  Comm'rs  Cook  Co.  84  HI.  690;  Comm.  v.  Patton,  88  Pa. 
St.  268 ;  State  ex  rel.  Harris  v.  Herrmann,  76  Mo.  340 ;  MU- 
waukee  Co.  v.  Isenring,  109  Wis.  9.  A  statute  cannot  have 
an  operation  beyond  the  purposes  set  forth  in  its  title,  and  the 
title  may  be  resorted  to  in  restraint  of  generality  of  act. 
Bates  V.  Nelson,  49  Mich.  469;  Booth  v.  Eddy,  38  Mich. 
246 ;  Ryerson  v.  Utley,  16  Mich.  269 ;  Field  v.  Gooding,  106 
Mass.  310.  Sec.  18,  art  IV,  of  our  constitution  was  prob- 
ably borrowed  from  the  constitution  of  the  state  of  New 
York  (sec.  16,  art  III),  which  is  in  the  same  language  and 
has  received  the  construction  contended  for.  Connor  v.  New 
York,  6  N.  Y.  286 ;  People  v.  Hills,  36  N.  Y.  463 ;  People  v. 
O'Brien,  38  N.  Y.  193 ;  Matter  of  Town  of  Flatbush,  60  N. 
Y.  407 ;  Matter  of  Mayor  of  New  York,  99  N.  Y.  677 ;  Peo- 
ple V.  Sup'rs,  43  N.  Y.  10,  22 ;  Johnston  v.  Spicer,  107  N.  Y. 
186 ;  Astor  v.  Arcade  R.  Co.  113  N.  Y.  109.  The  following 
cases  illustrate  the  decisions  under  such  provisions,  wherein 
various  acts  have  been  held  to  be  void  because  in  conflict 
with  those  provisions  of  the  constitution.  Anderson  v.  What- 
com Co.  16  Wash.  47,  33  L.  R.  A.  137,  141 ;  Slate  ex  rel. 
Wagner  v.  Sullivan,  73  Minn.  382,  76  N.  W.  224;  Simard  v. 
Sullivan,  71  Minn.  617,  74  N.  W.  280;  Palmer  v.  Bank  of 
Zumhrota,  72  Minn.  266,  76  N.  W.  380;  State  ex  rel.  Brun 
V.  Oftedal,  72  Minn.  498,  76  N.  W.  692 ;  State  ex  rel  Keiih 
V.  Chapel  68  Minn.  366,  66  N.  W.  940;  In  re  Snyder,  108 
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Mich.  48,  65  N.  W.  562 ;  Lansing  v.  Board  of  State  Auditors, 
111  Mich.  327,  69  K  W.  723;  State  ex  ret  Graham  v.  Tib- 
bets,  52  Neb.  228,  71  K  W.  990;  Rex  L.  Co.  v.  Reed,  107 
Iowa,  111,  77  N.  W.  572 ;  Parfitt  v.  Ferguson,  159  K  T.  Ill, 
53  N.  E.  707;  O'Mara  v.  Wabash  R.  Co.  150  Ind.  648,  50 
K  E.  821 ;  State  v.  Scholl,  58  Kan.  507,  49  Pac.  668 ;  State 
ex  rel.  Norcross  v.  Washoe  Co.  22  Nev.  421,  41  Pac.  145 ; 
Mitchell  V.  Colorado  M.  £  E.  Co.  12  Colo.  App.  277,  55  Pac. 
736 ;  Land-Title,  W.  &  S.  D.  Co.  v.  Tanner,  99  Ga.  470,  27 
S.  E.  727;  Bank  v.  Divine  O.  Co.  97  Tenn.  603,  37  S.  W. 
390 ;  Steenken  v.  State,  88  Md.  708,  42  Atl.  212 ;  Hardy  v. 
Orange,  61  N.  J.  Law,  620,  42  Atl.  581 ;  Lindsay  v.  U.  S.  S. 
&  L.  Co.  42  L.  R.  A.  783 ;  N.  P.  Ex.  Co.  v.  Metschan,  90  Fed. 
80;  Sanders  v.  Elmore  Co.  Comm'rs,  117  Ala.  543,  23  S.  W. 
788 ;  State  v.  Nomland,  3  K  Dak.  427,  57  N.  W.  85 ;  Blair  v. 
State,  90  Ga,  326,  35  Am.  St.  Eep.  206;  Philadelphia  v. 
Ridge  Ave.  R.  Co.  142  Pa.  St.  484,  24  Am.  St.  Rep.  512 ; 
Davis  V.  State,  61  Am.  Dec.  331,  337.  Ch.  169,  Laws  of 
1895,  violates  the  rule  of  uniformity  of  county  government. 
Art.  IV,  sec.  23,  Const. ;  Rooney  v.  Milwaukee  Co.  40  Wia. 
23,  27 ;  State  ex  rel.  La  Voile  v.  Sauk  Co.  62  Wis.  376 ;  State 
ex  rel.  Peck  v.  Riordan,  24  Wis.  484 ;  State  ex  rel.  Keenan  v. 
Milwaukee  Co.  25  Wis.  339 ;  State  ex  rel.  Walsh  v.  Dousman, 
28  Wis.  541 ;  McRae  v.  Hogan,  39  Wis.  529  \C.&N.  W.  R. 
Co.  V.  Forest  Co.  95  Wis.  80 ;  Wagner  v.  Milwaukee  Co.  112 
Wis.  601;  State  ex  rel.  Kennedy  v.  Brunst,  26  Wis.  412. 
Ch.  169,  Laws  of  1895,  violates  the  rule  of  uniformity  of 
taxation.  Art.  VIII,  sec.  1,  and  art.  IV,  sees.  31,  32,  Const. ; 
Knowlton  v.  Rock  Co.  9  Wis.  410,  419 ;  Liimsden  v.  Cross, 
10  Wis.  284 ;  State  ex  rel.  Sanderson  v.  Mann,  76  Wis.  469 ; 
State  V.  Oorman,  40  Minn.  232 ;  In  re  Ruan  St.  132  Pa.  St. 
257,  19  Atl.  219 ;  Crandon  v.  Forest  Co.  91  Wis.  242 ;  State 
ex  rel.  Turner  v.  Bell,  91  Wis.  274;  C.  &  N.  W.  R.  Co.  v. 
Forest  Co.  95  Wis.  80. 

For  the  respondent  there  was  a  brief  by  F,  E.  Mc  Govern, 
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assistant  district  attorpey,  and  oral  argument  by  William  H. 
Bennett. 

Cassodat,  0.  J.  It  is  conceded  that  prior  to  1897  the 
compensation  of  the  register  of  deeds  of  Milwaukee  county 
consisted  of  the  fees  prescribed  by  sec.  764,  S.  &  B.  Ann. 
Stats.  During  the  two  terms  the  plaintiff  was  in  office — 
from  January  4, 1897,  to  January  7, 1901 — he  received  from 
such  fees  for  recording  and  filing  documents,  and  certifying 
to  copies  thereof,  and  for  searches  and  releases,  $58,889.71; 
for  making  his  annual  statistical  return  to  the  secretary  of 
state,  $101.16;  and  for  registering  marriages,  births,  and 
deaths,  $24,310.49, — ^making  in  the  aggregate  $83,301.36  re- 
ceived by  the  plaintiff  during  the  period  mentioned  for  and 
on  account  of  such  fees ;  all  of  which,  on  the  assumption  that 
ch.  169,  Laws  of  1895,  was  valid,  ho  paid  over  and  into  the 
treasury  of  the  county ;  and  during  that  period  the  plaintiff 
received  from  the  county  for  salaries,  as  fixed  by  ch.  169, 
Laws  of  1895,  $61,481.11, —  making  a  difference  of 
$21,820.25  paid  by  the  plaintiff  to  the  county  more  than  was 
r.eceived  by  the  plaintiff  from  the  county,  for  which  amount 
he  prays  judgment 

1.  The  important  question  in  the  case  is  whether  ch.  169, 
Laws  of  1895,  is  a  valid  enactment.  It  is  contended  that  it 
is  in  violation  of  the  constitutional  provision  which  declares : 

"No  private  or  local  bill,  which  may  be  passed  by  the  leg- 
islature, shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title."    Sec.  18,  art.  IV,  Const 

The  act  is  entitled : 

"An  act  to  make  the  register  of  deeds'  office  of  Milwaukee 
county  a  salaried  office." 

The  contention  is  that  the  title  of  the  act  restricts  it,  and 
makes  it  operate  within  Milwaukee  county  only,  and  there- 
fore that  it  is  a  local  law,  and  that  it  embraces  more  than  one 
subject  not  expressed  in  the  title.    The  title  of  an  act  is  not 
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always  a  sure  test  as  to  whether  it  is  local  or  general.  The 
constitutional  provision  above  quoted  was  copied  literally 
from  a  section  of  the  New  York  constitution,  and  in  constru- 
ing that  section  it  was  held  in  that  state  at  an  early  day  that 
"the  character  of  an  act  is  to  be  determined  by  its  provisions, 
and  not  by  its  title ;  and  general  provisions  are  not  rendered 
void  by  reason  of  their  being  contained  in  the  same  act  with 
other  provisions  of  merely  local  application,  though  the  title 
of  the  act  refers  to  the  latter  provisions  only."  People  v.  Mc- 
Cann,  16  N.  Y,  58.  That  decision  has  frequently  been  fol- 
lowed and  sanctioned  in  that  state.  Williams  v.  People,  24 
N.  Y.  406,  407 ;  People  v.  Sup'rs  of  Chautauqua  Co.  43  N. 
Y.  13 ;  People  v.  O'Brien,  111  N.  Y.  59,  18  K  E.  692 ;  Per- 
guson  V.  Ross,  126  N.  Y.  463,  27  N.  E.  954.  In  this  last  case 
it  was  said  by  the  court  to  be  "well  settled  that  a  general  pro- 
vision inserted  in  an  act  containing  local  provisions  is  valid, 
whether  the  subject  is  expressed  in  the  title  or  not,  as  gen- 
eral acts  require  an  enacting  clause  only."  In  People  v. 
O'Brien,  supra,  it  was  said  by  the  court: 

"The  character  of  a  statute  is  to  be  determined  by  its  pro- 
visions, and  not  by  its  title;  but  when  its  language  is  am- 
biguous and  doubtful,  resort  may  be  had  to  its  title,  and  the 
occasion  of  its  enactment,  to  explain  an  ambiguity  in  its 
terms." 

The  body  of  the  act  provides : 

"In  all  counties  in  this  state  having,  by  the  last  census,  a 
population  of  one  hundred  and  fifty  diousand  people  or  up- 
wards, the  register  of  deeds  shall  receive  in  lieu  of  all  fees  a 
salary,"  etc. 

The  contention  is  that  Milwaukee  was  the  only  county  in 
the  state  having  the  requisite  population  to  which  it  could 
apply  at  the  time  of  the  enactment  But  it  is  a  general  rule 
of  construction  that  statutes  are  not  to  be  construed  so  as  to 
operate  retrospectively,  unless  the  intention  of  the  legislature 
that  they  shoidd  so  operate  is  unmistakable.  Seamans  v.  Car- 
ter, 15  Wis.  548 ;  Vanderpool  v.  L.  &  M.  R.  Co.  44  Wis.  652, 
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663 ;  Boorman  v.  Juneau  Co.  76  Wis.  554,  45  K  W.  675 ; 
State  ex  rel.  Davis  v.  Pors,  107  Wis.  427,  83  K  W.  706. 
The  act  in  question  was  not  to  go  into  effect  at  all  until  fif- 
teen months  after  its  passage.  When  it  did  go  into  effect  it 
must  be  construed  to  apply  to  and  embrace  within  its  opera- 
tion any  and  all  counties  answering  the  requirement.  It  is 
held  in  Pennsylvania  that  "there  can  be  no  proper  classifica- 
tion of  cities  or  counties,  except  by  population."  Comm,  v. 
Patton,  88  Pa.  St.  258,  260 ;  Wagner  v.  Milwaukee  Co.  112 
Wis.  606,  607,  88  N.  W.  577.  Besides,  it  is  well  settled  that, 
where  a  statute  is  capable  of  two  different  constructions,  one 
of  which  is  repugnant  to  the  constitution  and  the  other  of 
which  will  support  its  validity,  the  latter  must  be  preferred. 
Att'y  Oen.  v.  Eau  Claire,  37  Wis.  400 ;  Bound  v.  Wis.  Cent. 
R.  Co.  45  Wis.  543 ;  Palms  v.  Shawano  Co.  61  Wis.  211,  21 
K  W.  77 ;  Johnson  v.  Milwaukee,  88  Wis.  383,  60  K  W. 
270.  The  section  of  the  constitution  quoted  is,  by  its  terms, 
restricted  to  a  "private  or  local  bill."  See  Lawton  v.  Waiie, 
103  Wis.  244,  79  N.  W.  321 ;  Milwaukee  Co.  v.  Isenring,  109 
Wis.  18,  19,  85  N.  W.  131.  We  must  hold  that  the  body  of 
the  act  is  general  in  its  application. 

2.  Upon  the  assumption  that  the  act  is  a  "local  bill," 
within  the  meaning  of  the  section  of  the  constitution  quoted, 
counsel  contend  that  the  body  of  the  act  provides  a  radical 
change  of  system  from  fees  to  fixed  salaries,  and  creates  nine 
new  offices  and  salaries  therefor,  payable  entirely  out  of  the 
county  treasury,  irrespective  of  the  receipts  of  the  office,  "and 
without  any  intimation  whatever  in  the  title  that  such  ofiices 
are  being  created."    But  this  court  has  recently  held : 

"The  constitution  does  not  require  the  title  of  a  private  or 
local  legislative  act  to  go  further  than  to  express  the  subject 
covered  by  the  body  of  the  law.  It  leaves  the  method  of  ex- 
pressing such  subject  to  legislative  discretion  within  all  rea- 
sonable boundaries.  The  statement  of  a  primary  purpose  in 
general  terms,  in  a  constitutional  sense,  reasonably  includes 
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all  the  means  designed  to  facilitate  the  accomplishment 
thereof."  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  44, 
89  N.  W.  881. 

Assuming  the  act  in  question  to  be  a  'local  bill,"  within 
the  meaning  of  the  constitutional  provision  quoted,  stiU  it 
states  the  primary  purpose  or  object  of  the  act.  It  was  to 
make  the  "oflSce"  of  the  register  of  deeds  in  Milwaukee 
county  "a  salaried  office."  That  suggested  that  the  compensa- 
tion of  all  persons  employed  in  the  office  should  be  paid  a 
salary  or  fixed  compensation  in  lieu  of  all  fees.  That  was  a 
radical  change  from  the  system  which  had  prevailed  prior  to 
1897.  So,  whether  the  act  is  considered  general,  by  reason  of 
the  body  of  the  act,  or  local,  by  reason  of  the  title  of  the  act, 
still,  if  not  invalid  by  reason  of  other  objections  hereinafter 
considered,  it  covered  the  plaintiff's  services  during  his  first 
term  of  office. 

3.  This  court  has  held  "that  the  whole  subject  of  the  com- 
pensation of  register  of  deeds  was  revised  and  covered  by  the 
revision  of  1898,  which  went  into  effect  September  1,  1898." 
Dane  Co.  v.  Reindahl  104  Wis.  302,  80  N.  W.  438.  Such 
revision  expressly  provided  that  sec.  764,  above  mentioned, 
should  "not  apply  to  counties"  having  a  population  of 
150,000  or  more,  as  shown  by  the  last  census;  but  that  in 
all  counties  containing  such  population  "the  register  of  deeds 
whose  term  of  office  begins  next  after  the  taking  of  any  cen- 
sus which  shall  show  such  number  of  inhabitants  to  be  in  any 
such  county,  shall  receive,  in  lieu  of  all  fees,  a  salary,"  etc., 
to  be  paid  by  the  county  treasurer,  monthly  or  quarterly,  as 
provided.  Sec.  764a,  Stats.  1898.  The  same  section  pro- 
vides that  "the  register  of  deeds  in  every  such  county  shall, 
quarterly,  pay  to  the  county  treasurer  all  the  fees  and  emolu- 
ments of  every  kind  and  nature  received  by  him  as  register," 
etc.  Id.  That  is  substantially  the  same  as  sec.  2,  ch.  169, 
Laws  of  1895.  No  one  has  questioned  the  validity  of  sec. 
764a  as  it  appears  in  the  revision  of  1898.    That  it  embraces 
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marriages,  births,  and  deaths,  and  covers  the  plaintiff's  sec- 
ond term  of  oflSce,  is  too  plain  for  argument.  The  same  is 
true  of  sec.  2,  ch.  169,  Laws  of  1895,  as  to  his  first  term  of 
office. 

4.  It  is  contended  that  ch.  169,  Laws  of  1895,  violates  the 
section  of  the  constitution  which  declares  that  "the  legisla- 
ture shall  establish  but  one  system  of  town  •and  county  gov- 
ernment, which  shall  be  as  nearly  uniform  as  practicable." 
Sec.  23,  art  IV,  Const.  We  perceive  no  good  ground  for 
such  contention.  It  did  not  attempt  to  change  the  compensa- 
tion of  any  officer  during  his  term  of  office,  as  in  a  case  cited 
by  counsel.  Rooney  v.  Milwaukee  Co,  Supers,  40  Wis.  23. 
The  register's  office  was  administered  the  same  as  before. 
The  register  was  elected  the  same  as  before.  The  deputy 
register  and  entry  or  receipting  clerk  provided  for  in  the  act, 
and  all  other  employees,  were  to  be  appointed  by  the  register, 
with  the  reserved  right  in  the  county  board  of  confirming  the 
deputy  register.  The  register  was  made  responsible  for  the 
conduct  of  all  his  subordinates  by  being  required  to  give  an 
additional  bond  of  $25,000,  "conditioned  for  the  faithful  ac- 
counting for  and  paying  over  of  all  money  which  may  come 
into  his  hands  as  such  officer,  and  for  the  faithful  discharge 
of  the  duties  of  his  said  office."  Sec.  3,  ch.  169,  Laws  of  1895. 
This  was  because  the  fees,  under  the  act,  belonged  to  the 
county,  whereas  before  the  act  they  belonged  to  the  register, 
who  would,  of  course,  look  out  for  and  care  for  his  own.  The 
act  in  no  way  attempts  to  change  or  interfere  with  the  exist- 
ing system  of  county  government. 

5.  It  is  claimed  that  the  act  in  question  is  repugnant  to 
the  section  of  the  constitution  which  declares  that  "the  rule 
of  taxation  shall  be  uniform,  and  taxes  shall  be  levied  upon 
such  property  as  the  legislature  shall  prescribe."  Sec.  1, 
art.  VIII,  Const.  It  is  also  claimed  to  be  repugnant  to  the 
provision  of  the  constitution  which  prohibits  the  enactment 
of  "any  special  or  private  laws    ...    for  assessment  or  col- 
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lection  of  taxes."  Subd.  6,  sec.  31,  art.  IV,  Const.  The  act 
made  no  attempt  to  interfere  with  the  levy  of  taxes,  nor  with 
the  role  of  taxation,  nor  with  the  assessment  or  collection 
thereof.  The  fees  to  be  exacted  by  the  office  remained  the 
same  as  prescribed  by  sec.  764.  The  argument  is  that  under 
the  fee  system  the  register  was  at  liberty  to  waive  his  fees, 
and  do  the  work  for  nothing,  but  now  every  citizen  having 
services  performed  must  pay  the  fee,  and  hence  it  is  in  effect 
a  tax.  That  section  declared  then  that  "every  register  of 
deeds  shall  receive  the  following  fees."  The  language  is  the 
same  now.  He  was  at  liberty  to  give  away  his  fees  then. 
Under  the  act  he  had  a  salary  in  lieu  of  fees,  and  hence  was 
accountable  for  the  amount  of  the  fees.  In  the  one  case  he 
lost  the  fee ;  in  the  other  he  must  account  for  the  fee.  In 
neither  case  were  the  patrons  of  the  office  taxed,  but  merely 
paid  or  failed  to  pay  what  the  law  required  that  they  should 
pay  for  services  rendered.  In  the  present  case  the  fees  re- 
ceived and  paid  by  the  coimty  greatly  exceeded  the  salaries 
paid  by  the  county.  Had  the  salajries  paid  exceeded  the 
amount  of  fees  received,  then,  of  course,  the  excess  would  nec- 
essarily have  been  paid  out  of  the  county  treasury,  and  would 
have  been  supplied  by  taxation.  But  even  in  that  event,  the 
enactment  being  a  general  law,  as  shown  by  the  body  of  the 
act,  aa  mentioned,  there  is  no  force  to  the  further  contention 
that  it  invades  the  constitutional  prohibition  against  the  levy 
of  a  tax  by  special  act.  We  must  hold  that  ch,  169,  Laws  of 
1895,  was  a  valid  enactment. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 
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VoELKEL,  Appellant,  vs.  The  Sxtpeeme  Tent  of  thb 
Knights  of  the  Maccabees  of  the  World,  Respond- 
ent. 

November  £9, 1902— January  IS,  1909. 

Life  insurance:  Benefit  associationa:  Buicide:  Waiver:  Admissions- 
against  interest:  Evidence. 

1.  The  rules  of  a  mutual  benefit  association  provided  that  the  locals 

tent  was  the  agent  of  its  members  in  collecting  dues  and  assess- 
ments, and  that  the  supreme  tent  should  not  be  liable  for  any 
negligence,  or  bound  by  any  illegal  action  or  irregularity,  of 
such  local  tent  The  rules  further  provided  that,  in  case  of 
suicide,  the  association  should  be  liable  only  to  the  amount  of 
assessments  paid  in.  Four  days  after  the  death  of  an  insured 
by  suicide,  the  collector  of  a  local  tent  accepted  of  the  bene- 
ficiary the  assessments  due  at  the  date  of  insured's  death.  Held^ 
that  if  such  reception  of  the  dues  was  Irregular,  it  was  an  error 
of  the  beneficiary's  own  agent,  of  which  she  could  not  take 
advantage. 

2.  Where  a  mutual  benefit  association  was  liable  for  some  amount, 

whether  the  insured  committed  suicide  or  not,  the  fact  that  the' 
association  requested  proofs  of  death,  which  were  furnished, 
and  the  beneficiary,  after  her  claim  had  been  rejected  because 
of  suicide,  prosecuted  at  some  expense  an  appeal  before  the 
appellate  tribunal  of  the  association,  does  not  operate  as  a 
waiver. 

3.  Statements  by  a  beneficiary  in  the  proofs  of  death  that  the  cause- 

of  insured's  death  was  suicide  are  admissions  against  interest, 
and  establish  prima  facie  the  fact  of  suicide. 

4.  In  an  action  on  a  mutual  benefit  certificate  the  evidence  ex- 

amined, and  held  to  support  a  finding  that  the  cause  of  Insured's 
death  was  suicide. 
WiNSLOw  and  Dodge,  JJ.,  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Haxsey,  Circuit  Judge.  Af- 
firmed. 

Action  on  a  policy  of  life  insurance  issued  by  defendant 
on  the  life  of  Joseph  Dempke,  payable  to  the  plaintiflF,  his^ 
wife.     The  assured  died  February  8,  1900.     Plaintiflf  has- 


13]  JANUARY  TEEM,  1903.  20» 

Voelkel  ▼.  Supreme  Tent  K  M.  W.  116  Wi&  20a 

since  married.  The  complaint  is  in  the  usual  form.  The  de- 
fense was  that  the  deceased  committed  suicide  contrary  to  the- 
terms  of  the  policy  and  application.  Section  173  of  defend- 
ant's rules  declares  that  no  benefit  shall  be  paid  "when  death 
was  the  result  of  suicide  within  five  years  after  admission." 
If  death  by  suicide  occurs  within  said  time,  all  assessments 
paid  to  the  supreme  tent  by  such  member  shall  be  paid  back 
to  the  beneficiary  named  in  the  certificate  in  full  for  the 
amount  that  can  be  claimed  in  any  case.  Defendant  tendered 
judgment  for  $168.58,  being  the  amount  of  assessments  paid, 
with  interest,  and  for  costs.  It  was  a  conceded  fact  in  the 
case  that  Dempke  came  to  his  death  by  a  pistol  wound  in  the 
head.  The  rules  of  the  defendant  required  plaintiff  to  pre- 
sent proofs  of  death  on  blanks  furnished  by  it,  showing, 
among  other  things,  the  cause  of  death.  In  compliance  there- 
with, plaintiff  furnished  said  proofs,  in  which  it  was  stated 
three  times  that  the  cause  of  death  was  suicide  by  shooting. 
The  onjy  question  litigated  on  the  trial  respecting  the  cause 
of  death  was  whether  the  pistol  was  fired  intentionally  or  ac- 
cidentally. Some  question  as  to  waiver  by  defendant  was- 
presented,  which  will  be  noted  in  the  opinion.  After  hearing 
all  the  proofs,  the  trial  court  directed  a  verdict  for  defend- 
ant on  both  issues.  A  new  trial  was  denied,  and  judgment 
entered  for  plaintiff  for  the  amount  of  assessments  paid,  in- 
terest, and  costs  to  time  of  tender  of  judgment,  from  which 
she  has  taken  this  appeal 

For  the  appellant  there  was  a  brief  by  Naih.  Pereles  & 
Sons,  and  oral  argument  by  C.  F.  Evnter. 

For  the  respondent  there  was  a  brief  by  Qitarles,  S pence 
&  Quarles,  attorneys,  and  Oeorge  Lines,  of  counsel,  and  oral 
argument  by  Mr  Lines. 

Babdeen,  J.  1.  As  we  read  and  interpret  defendant's 
rules,  if  the  death  of  the  insured  occurred  by  suicide  within 
five  years  after  his  admission'  to  the  order  his  beneficiary 
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would  only  be  entitled  to  the  assessments  paid  in.  On  Feb- 
Tuary  12,*  1900,  four  days  after  the  insured's  death,  the 
plaintiff  paid  the  record  keeper  of  the  local  tent  $2.25  for  an 
assessment  due  on  February  Ist,  and  thereafter  the  said  rec- 
ord keeper  asked  plaintiff  for  proofs  of  death,  which  she  fur- 
nished at  the  expense  of  six  or  eight  dollars.  After  such 
proofs  were  furnished,  her  claim  for  the  full  amount  under 
the  certificate  was  rejected  because  of  suicide  by  insured,  and 
she  was  thereafter  notified  that  she  might  appear. before  the 
appellate  tribunal  of  the  order,  and  show  cause  why  she 
should  receive  any  more  than  had  been  paid  for  assessments. 
This  she  did,  but  the  court  refused  to  allow  her  to  show  the 
amount  of  such  expense.  Upon  these  facts,  the  plaintiff 
claims  a  waiver.  As  to  the  question  of  receiving  the  money 
after  death  of  insured,  sections  233  and  234  of  defendant's 
rules  provide  that  the  subordinate  tent  is  the  agent  of  its 
members  in  collecting  and  transmitting  dues  and  assessments, 
and  that  the  supreme  tent  should  not  be  liable  for  any  negli- 
gence, or  bound  by  any  illegal  action  or  irregularity,  of  such 
subordinate  tent.  Under  the  facts  stated  and  the  rules  noted, 
the  reception  of  the  money  by  the  collector,  if  irregular,  was 
an  error  of  the  plaintiff's  own  agent,  which  she  cannot  now 
take  advantage  of. 

Under  defendant's  laws,  it  was  responsible  in  some  amount, 
whether  the  insured  committed  suicide  or  not.  It  had  a  right 
to  demand  proofs  of  death  in  either  case.  No  liability  arose 
until  such  proofs  were  furnished.  The  fact  that  plaintiff  fur- 
nished such  proofs,  and  prosecuted  an  appeal  before  the  ap- 
pellate tribunal  at  some  expense,  did  not  operate  as  a  waiver, 
as  such  procedure  and  the  expense  thus  incurred  was  in  pur- 
suance of  her  attempt  to  establish  her  claim  under  the  laws 
of  the  order.  The  defendant  was  absolutely  entitled  to  proofs 
of  death  under  its  rules.  The  pursuit  of  her  rights  before  the 
appellate  tribunal  of  the  order  was  purely  voluntary,  and  not 
in  any  way  induced  by  the  defendant.  No  elements  of  waiver 
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were  shown,  and  the  trial  court  rightly  denied  plaintiff  any 
relief  on  that  ground. 

2.  It  was  a  conceded  fact  that  Dempke  came  to  his  death 
by  a  pistol-shot  wound  in  the  head,  and  that  such  wound  was 
occasioned  through  the  active  agency  of  deceased.  In  com- 
plying with  defendant's  rules  in  relation  to  proofs  of  death, 
the  plaintiff  asserted  in  her  own  affidavit,  in  the  certificate  of 
the  coroner,  and  again  in  the  certificate  of  the  lodge  officers, 
that  the  cause  of  Dempke's  death  was  suicide  by  shooting. 
These  statements  were  admissions  against  interest,  and  es- 
tablished prima  facie  the  fact  of  suicide  by  the  insured.  Hart 
V.  Fraternal  Alliance,  108  Wis.  490,  494,  84  K  W.  851,  and 
cases  cited.  Such  proofs  being  produced  by  the  plaintiff,  and 
showing  death  from  one  of  the  causes  excepted  in  the  policy, . 
was  an  absolute  bar  to  her  recovery,  unless  it  was  shown  by 
other  evidence  that  the  shot  which  caused  Dempke's  death 
was  not  fired  by  him  with  intent  to  take  his  life.  Has  such- 
evidence  been  produced?  The  following  facts  were  estab- 
lished: Deceased  was  a  man  of  quiet,  reserved  disposition, 
with  a  tendency  to  melancholy  and  nervousness.  About  two 
years  before  his  death  he  fell  downstairs,  receiving  serious  in- 
juries, causing  hemorrhage  of  the  stomach,  which  trouble 
continued,  in  a  d^ree,  to  the  time  of  his  death.  He  was  con- 
fined to  his  house  for  some  time,  and  was  never  the  same 
man  afterwards.  A  few  weeks  before  his  death  he  struck 
his  head  against  an  iron  ball  on  a  machine  he  was  using,  and 
ever  since  he  was,  as  plaintiff  expressed  it,  "queer."  On  Feb- 
ruary 7,  1900, — ^the  day  before  his  death, — ^he  fell,  striking 
his  left  hand  upon  a  tack,  sustaining  a  slight  injury.  He 
went  to  a  doctor  in  a  state  of  considerable  excitement,  ex- 
pressing a  fear  of  blood  poisoning.  The  doctor  dressed  his 
band,  and  sought  to  remove  the  apprehension  of  danger  by 
assuring  him  it  would  probably  be  all  right.  He  went  home 
pale  and  excited,  and  again  expressed  to  plaintiff  fear  of 
blood  poisoning.    During  the  night  he  was  restless  and  sleep- 
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less,  and  had  plaintiff  dress  his  hand  repeatedly.  The  next 
day  he  arose  at  his  usual  time,  but  did  not  go  to  work.  He 
ate  but  little  breakfast,  and  then  listened  to  his  wife  read  a 
newspaper.  About  half  past  nine  or  ten  o'clock,  the  plaintiff, 
being  engaged  in  her  household  work,  left  the  house  to  get  a 
pail  of  water,  leaving  plaintiff  sitting  on  a  couch  in  the  din- 
ing room.  She  returned  in  about  two  minutes,  and  found 
deceased  sitting  on  the  floor  in  the  corner  of  his  bedroom, 
with  his  back  against  the  wall,  his  legs  outstretched  and 
fipread  apart,  the  revolver  lying  on  the  floor  between  his 
thighs,  the  muzzle  pointing  away  from  him,  and  his  right 
hand  either  grasping  or  covering  it.  The  post-mortem  exam- 
ination showed  the  bullet  had  entered  Dempke's  head  about 
one  and  one  half  inches  back  and  one  inch  above  the  right 
eye,  passing  through  the  brain  in  a  practically  horizontal 
course,  and  lodged  on  the  other  side  of  his  head.  No  powder 
marks  were  observed  either  by  the  doctor,  who  came  soon 
after  the  shooting,  or  by  the  plaintiff,  and  it  appears  that  no 
special  examination  was  made.  Dempke's  family  relations 
were  pleasant,  and  he  was  a  saving  and  industrious  workman, 
and  fairly  prosperous  for  a  man  in  his  station.  These  are 
the  material  facts  disclosed  by  the  undisputed  testimony.  It 
is  not  questioned  that  his  death  was  caused  by  a  bullet  from 
the  revolver  found  on  the  floor  between  his  legs.  The  course 
of  the  bullet  makes  it  certain  that  the  revolver,  when  dis- 
charged, must  have  been  pointing  toward  the  right  temple, 
and  in  line  with  a  plane  passing  through  his  brain,  and  irre- 
sistibly suggests  that  it  must  have  been  held  in  deceased's 
own  hand  when  fired, — a  suggestion  which  is  strongly  cor- 
Toboratpd  by  the  fact  that,  when  found,  his  right  hand  either 
grasped  or  rested  upon  the  revolver  as  it  laid  upon  the  floor. 
The  position  of  the  body,  partially  leaning  against  the  wall, 
is  also  significant  To  us  it  does  not  seem  that  there  is  a 
single  fact  in  the  case  that  suggests  any  other  cause  of  death 
than  suicide.     The  proofs  of  death,  with  the  accompanying 
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circumstances  referred  to,  make  the  case  quite  as  strong 
against  the  plaintiff  as  in  Agen  v.  Metropolitan  L,  Ins,  Co. 
105  Wis.  217,  80  K  W.  1020,  and  HaH  v.  Fraternal  Alli- 
ance, 108  Wis.  490,  84  N.  W.  851,  and  justify  the  trial  court 
in  its  ruling. 

By  the  Court. — The  judgment  is  affirmed. 


'WiN8ix)w  and  Dodgb,  JJ.,  dissent. 
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Ei-LisoN  and  others,  Appellants,  vs.  Stbaw  and  others,  Re- 
spondents. 

Novemher  29^  1902 — January  IS,  1909. 

Liife  iMurance:  Debtor  and  creditor ,\  Policy  for  benefit  of  married 
woman:  Interest  of  beneficiary:  Exemptions:  Statutes:  Policy 
on  husband's  life:  Vested  and  contingent  interests:  Children: 
Married  women:  Separate  estate:  Disability  of  married  woman 
to  assign  rights  as  beneficiary  under  policy  on  life  of  another. 

.1.  By  sec.  2347,  Stats.  1898,  insurance  on  the  life  of  any  person  for 
the  benefit  of  a  married  woman  cannot  be  reached  by  her  cred- 
itors or  those  of  any  other  person.  ^ 

2.  Ch.  376,  Laws  of  1891,  now  a  part  of  sec.  2347,  Stats.  1898,  as  re- 

gards married  women,  and,  contingently,  their  children,  changes 
the  rule  that  a  mere  beneficiary  in  a  policy  of  life  insurance  has 
no  interest  therein  during  the  life  of  the  assured  which  he  can- 
not take  away  by  naming  some  other  person  as  beneficiary  or 
disposing  of  the  policy  fund  by  will.  Strike  v.  Wis.  O.  F.  Mut. 
L.  Ins.  Co.,  95  Wis.  583,  70  N.  W.  819,  so  far  as  to  the  contrary, 
is  overruled. 

3.  A  policy  of  life  insurance  upon  the  life  of  any  person  payable  to 

a  married  woman,  with  no  provision  therein  as  to  a  beneficiary 
in  case  she  shall  not  survive  to  take,  belongs  to  her  children  if 
she  has  any  surviving  her,  with  the  same  freedom  from  inter- 
ference by  creditors  or  others  as  in  case  of  the  first  beneficiary. 
-4.  By  sec.  2347,  Stats.  1898,  as  it  now  stands: 

(a)  A  married  woman  may,  without  her  husband's  consent, 
take  out  a  policy  of  insurance  on  his  life  for  her  own  benefit,  or 
for  such  benefit  and  that  of  her  children. 

(b)  A  policy  of  Insurance  taken  out  upon  any  life  for  the 
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benefit  of  a  married  woman,  nothing  being  said  83  to  who  shall 
be  the  beneficiary  in  case  she  shall  not  sunrlye  to  take  at  tho 
maturity  of  the  policy,  vests  a  contingent  right  in  the  insurance 
fund  in  her,  which  is  her  sole  and  separate  property*  free  from 
control  or  disposition  by  her  husband  or  the  person  taking  out 
the  insurance,  and  beyond  the  reach  of  the  creditors  of  any 
one. 

(c)  Such  a  policy  vests  in  the  children  of  the  married  woman 
a  contingent  right  to  the  insurance,  safe  from  disturbance  by 
her  or  any  other  person,  or  by  such  children,  prior  to  the 
maturity  of  the  policy  and  the  fund  reaching  their  handa 

(d)  The  right  in  the  children  does  not  contemplate  a  joint 
enjoyment  of  the  insurance  fund  by  them  and  their  mother.  It 
is  a  mere  right  to  the  fund  in  case  the  mother  does  not  survive 
to  receive  the  same,  there  being  no  other  disposition  thereof 
provided  for  in  the  policy. 

(e)  A  policy  of  insurance  of  the  character  mentioned,  with 
the  added  element  providing  for  a  disposition  of  the  insurance 
fund  upon  the  contingency  of  the  wife  not  surviving  to  receive 
the  same,  vests  In  the  wife  the  same  right  In  all  respects  as  if 
such  secondary  disposition  were  not  made. 

(f)  A  married  woman  is  under  an  absolute  disability  to  pa^t 
with  her  beneficiary  interest  by  assignment  Her  husband  or 
person  paying  the  premium  is  under  a  like  disability  to  dis- 
turb her  rights  by  assigning  the  policy  or  changing  the  benefi- 
ciary therein,  or  disposing  of  the  policy  by  will,  and  creditors 
generally  are  as  completely  debarred  from  resorting  to  the 
policy  for  the  payment  of  their  claims. 

(g)  The  policy  and  its  proceeds  are  free  from  all  inter- 
ferences save  lapses  and  forfeitures  mentioned,  militating 
against  the  proceeds  thereof,  upon  the  time  arriving  and  cir- 
cumstances occurring  named  as  conditions  precedent  to  the 
maturity  of  the  contract  in  her  favor,  vesting  in  her  with  the 
right  to  personal  possession  of  the  fund  as  her  separate  prop- 
erty, leaving  the  same  then  subject  to  her  obligations  the  same 
as  any  other  portion  of  her  estate. 

[Syllabus  by  Marsh ai.l,  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  0.  Ludwig,  Judge.    Affirmed. 

Creditors'  action  to  reach  two  insurance  policies  owned  by 
defendants  Alonzo  W.  Straw  and  Amelia  E.  Straw,  The 
findings  of  fact  sufficiently  show  the  issues  made  by  the 
pleadings.    Here  is  a  brief  statement  thereof : 
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Plaintiffs  are  and  were,  during  all  the  time  material  to 
this  case,  copartners  doing  business  as  John  B.  Ellison  & 
Sons.  The  defendant  Northwestern  Mutual  Life  Insunmce 
Company  is  a  duly  organized  Wisconsin  life  insurance  cop- 
poration.  Defendant  Amelia  E.  Straw  is  the  wife  of  defend- 
ant Alonzo  W.  Straw.  Carrie  A.  McCoy  is  the  daughter  and 
only  child  of  Alonzo  W.  Straw  and  wife^  and  William  A. 
McCoy  is  her  husband.  December  19,  1900,  plaintiffs  re- 
covered and  caused  to  be  duly  docketed  in  tha  superior  court 
of  Milwaukee  coimty,  Wisconsin,  a  judgment  against  defend- 
ants Straw  for  $11,951.55.  Before  the  commencement  of 
this  action  execution  was  duly  issued  for  the  enforcement  of 
such  judgment,  and  was  returned  in  due  form  wholly  unsat- 
isfied. Thereafter,  and  before  the  commencement  of  this  ac- 
tion, in  proceedings  against  the  defendant  insurance  com- 
pany as  garnishee  of  the  Straws,  plaintiffs  recovered,  to  be 
applied  on  such  judgment,  $3,802.47.  The  amount  unpaid 
on  the  judgment  is  $8,663.24.  The  Straws  do  not  own  any 
property  in  this  state  subject  to  execution.  August  7,  1877, 
defendant  insurance  company  issued  to  defendant  Alonzo  W. 
Straw  its  policy  of  insurance  No.  93,659,  agreeing,  in  con- 
sideration of  $102.52  then  paid,  and  payment  of  a  like  sum 
August  7th  each  year  thereafter  during  the  assured's  life,  to 
insure  him  for  the  benefit  of  his  wife  for  $6,000  for  two 
years,  and  $4,000  thereafter,  payment  to  be  made  to  her 
after  his  death,  within  sixty  days  of  due  notice  and  proof 
thereof,  or  to  her  executors,  administrators  or  assigns  in  case 
she  survived  her  husband,  otherwise  to  his  administrators  or 
assigns.  The  policy  contained  a  provision  to  the  effect  that, 
in  case  of  default  in  any  annual  premium  after  the  payment 
of  three  premiums,  there  would  be  issued  to  the  assured  a 
paid-up,  nonparticipating  policy  for  an  equitable  sum  equal 
to  the  full  amount  of  payments  made  in  excess  of  the  first 
two  premiums,  conditioned  upon  the  policy  being  then  free 
Vol.116— U 


210  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Ellison  T.  Straw,  116  Wia.  207. 

from  any  claims  by  the  company  or  indebtedness  of  the  as- 
sured to  it^  and  upon  a  written  application  being  made  there- 
for and  the  policy  and  all  claims  under  it  being  surrendered 
to  the  company  within  six  months  after  the  default  Sep- 
tember 19,  1885,  said  company  issued  to  Alonzo  W.  Straw 
its  policy  of  life  insurance  No.  137,000  for  the  benefit  of  his 
wife,  conditioned  upon  her  surviving  him,  otherwise  for  the 
benefit  of  his  administrators  or  assigns.  On  account  of  and 
in  lieu  of  the  first  policy  Alonzo  W.  Straw  holds  a  full-paid, 
nonparticipating  life  policy  for  $2,153,  and  one  in  lieu  of 
the  second  policy  mentioned  of  $6,660.  No  obligation  rests 
upon  defendant  insurance  company  to  pay  any  sum  upon 
either  of  said  policies  during  the  life  of  the  assured,  but  in 
accordance  with  the  uniform  custom  of  the  corporation,  it 
will  pay  as  a  surrender  value  for  the  first  policy,  $1,145.96, 
and  for  the  second  policy  $3,530.30.  Such  surrender  value, 
as  to  each  policy,  will  increase  as  the  expectancy  of  life  of 
the  assured  decreases.  The  policies  are  now  held  by  the  as- 
sured free  from  any  assignment  or  incumbrance  or  claim, 
otherwise  than  in  this  action. 

Upon  such  facts  the  court  decided  as  a  matter  of  law  that 
the  policies  of  insurance  could  not  be  subjected  to  the  pay- 
ment of  plaintiffs'  judgment,  and  ordered  the  complaint  dis- 
missed with  costs.    Judgment  was  entered  accordingly. 

William  Kaumheimer,  for  the  appellants. 

For  tbe  respondents  there  was  a  brief  by  Turner,  Pease  & 
Turner,  and  oral  argument  by  IF.  /.  Turner. 

Mabshali.,  J.  This  appeal  turns  on  the  construction  of 
sec.  2347,  Stats.  1898.  As  it  is  necessary  to  view  the  statute 
as  a  whole  in  order  to  reach  a  correct  conclusion,  especially 
leaving  out  of  view  authorities  elsewhere,  we  will  embody 
the  same  as  an  entirety  in  this  opinion : 

"Any  married  woman  may,  in  her  own  name  or  in  the 
name  of  a  third  person  as  her  trustee,  with  his  assent,  cause 
to  be  insured  for  her  sole  use  the  life  of  her  husband,  son  or 
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other  person  for  any  definite  period  or  for  the  natural  life  of 
such  person;  and  any  person,  whether  her  husband  or  not, 
effecting  any  insurance  on  his  own  life  or  on  the  life  of  an- 
other may  cause  the  same  to  be  made  payable  or  assign  the 
policy  to  a  married  woman  or  to  any  person  in  trust  for  her 
or  her  benefit;  and  every  such  policy,  when  expressed  to  be 
for  the  benefit  of  or  assigned  or  made  payable  to  any  mar- 
ried woman  or  any  such  trustee,  shall  be  the  sole  and  separate 
property  of  such  married  woman  and  shall  inure  to  her  sep- 
arate use  and  benefit  and  that  of  her  children,  and  in  case  of 
her  surviving  the  period  or  term  of  such  policy  the  amount  of 
the  insurance  shall  be  payable  to  her  or  her  trustee  for  her 
own  use  and  benefit,  free  from  the  control,  disposition  or 
claims  of  her  husband  and  of  the  person  effecting  or  assign- 
ing such  insurance  and  from  the  claims  of  their  respective 
representatives  and  creditors.  But  if  the  annual  premium  on 
any  such  policy  shall  exceed  the  sum  of  one  hundred  and 
fifty  dollars  and  is  paid  by  any  person  with  intent  to  defraud 
his  creditors  an  amount  equal  to  the  premiums  so  paid  in 
excess  of  said  sum,  with  interest  thereon,  shall  inure  to  the 
benefit  of  such  creditors,  subject,  however,  to  the  statute  of 
limitations.  The  amount  of  any  such  insurance  may  be 
made  payable,  in  case  of  the  death  of  "such  married  woman 
before  the  period  at  which  it  becomes  due,  to  her  children 
or  to  their  guardian  for  their  use,  if  under  age,  or  to  any 
•other  person  as  shall  be  provided  in  the  policy.  In  such  case 
the  receipt  of  such  married  woman  or  of  such  children,  or  of 
their  guardian  if  minors,  shall  discharge  the  insurance  cor- 
poration from  all  further  liability  therefor.  The  provisions 
of  this  section  shall  apply  to  all  insurance  on  lives  effected 
before  the  passage  of  these  statutes." 

Does  that  language  disclose  a  legislative  purpose  to  guard 
the  insurance  upon  the  life  of  a  person,  designed,  in  the  man- 
ner indicated  in  the  statute,  for  a  married  woman,  absolutely 
against  the  claims  of  her  creditors  as  well  as  his,  and  to  so 
entrench  the  same,  that,  if  kept  alive  till  the  policy  matures, 
in  the  contingency  that  she  then  survive,  the  insurance  fund 
will  reach  her  hands  without  interference  from  anybody? 
That  is  the  broad  question  involved,  though  of  course  here 
only  that  particular  branch  thereof  18  required  to  be  decided 
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relating  to  the  right  of  a  married  woman's  creditors  to  ap- 
propriate her  insurance  before  the  maturity  of  the  policy 
against  her  will.  Its  solution  in  the  affirmative  will  sustain 
the  judgment. 

That  the  language  of  the  statute  is  not  so  entirely  free 
from  ambiguity  as  not  to  admit  of  judicial  construction,  we 
think  is  apparent  without  argument.  So  we  will  pass  the 
preliminary  question  in  that  r^ard  and  examine  it  in  the 
light  of  those  familiar  tests  to  be  applied  to  written  laws  for 
the  purpose  of  judicially  discovering  the  idea  attempted  to  be 
voiced  therein  by  the  lawmaking  power, — ^those  principles 
which  require  us  to  ^Qook  at  the  whole  and  every  part  of  the 
statute,  and  the  apparent  intent  derived  from  the  whole,  to 
the  subject-matter,  to  the  effect  and  consequences,  to  the  rea- 
son and  spirit  of  the  law,  and  thus  to  ascertain  the  true  mean- 
ing of  the  legislature,  though  the  meaning  so  ascertained  con- 
flict with  the  literal  sense  of  the  words ;  the  sole  object  being 
to  discover  and  give  effect  to  the  intention  of  its  framers." 
Ogden  v.  Olidden,  9  Wis.  46 ;  Harrington  v.  Smith,  28  Wis. 
43 ;  Hartford  v.  N.  P,  R.  Co.  91  Wis.  374,  64  N.  W.  1033^ 
Bearing  in  mind  that  judicial  authority  to  declare  the  law 
by  rules  of  construction  is  limited  by  this  principle,  the  leg- 
islative purpose,  however  obvious,  cannot,  by  mere  judicial 
construction,  be  regarded  as  efficiently  carried  into  the  stat- 
ute unless  it  can  be  read  out  of  the  language  thereof  without 
looking  beyond  its  reasonable  scope.  But^  as  said  in  Saimon 
V.  Duncomhej  11  L.  R.  App.  Cas.  627,  the  intention  of  the 
legislature  being  clear,  nothing  short  of  "absolute  intracta- 
bility of  the  language  used"  to  express  it  will  prevent  its 
being  carried  out  by  tbe  courts. 

It  is  significant  that  the  reviser's  notes  which  were  before 
the  legislature  of  1878,  when  sec.  2347  was  originally 
adopted,  show  that  the  particular  wording  thereof  was 
adopted  for  the  purpose  of  rendering  life  insurance,  to  a 
specified  amount,  "exempt  from  debts";  not  from  the  debts. 
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of  any  particular  person,  it  will  be  noted,  but  generally, 
^'from  debts."  The  words,  'T)e  the  sole  and  separate  prop- 
erty of  such  married  woman,"  and  "free  from  the  control  or 
disposition  of  her  husband,"  etc.,  were  added  to  the  statute 
by  ch.  376,  Laws  of  1891.  Prior  thereto,  notwithstanding 
studied  efforts  of  lawmakers,  by  statutory  restrictions,  to 
guard  life  insurance  made  payable  to  a  married  woman,  so 
that  she  would  enjoy  the  same  in  case  of  her  surviving  till 
the  maturity  of  the  policy,  to  take  according  to  the  terms  of 
the  contract,  the  door  was  left  wide  open,  under  the  judicial 
policy  of  this  state,  for  the  person  taking  out  the  policy  and 
paying  the  premiums,  she  being  a  mere  beneficiary,  to  de- 
stroy her  rights  in  that  r^ard  at  any  time  at  his  pleasure,  by 
designating  some  other  beneficiary  to  take  in  her  place,  or  by 
disposing  of  the  insurance  by  will.  ClarJc  v.  Durand,  12 
Wis.  223 ;  Kerman  v.  Howard,  23  Wis.  108 ;  Foster  v.  Gile, 
50  Wis.  608,  7  N.  W.  565,  8  K  W.  217.  The  statement 
found  in  StriJce  v.  Wisconsin  0:F.  M.  L.  Ins.  Co.  95  Wis. 
583,  589,  70  N.  W.  819,  and  unguardedly  referred  to  subse- 
quently in  Alvori  v.  LuckenBach,  106  Wis.  537,  82  K  W. 
535 ;  Stoll  V.  Mut.  B.  L.  Ins.  Co.  115  Wis.  558,  92  K  W. 
277,  and  perhaps  other  cases,  that  the  amendment  to  sec. 
2347,  of  1891,  "was  not  intended  to  change  the  rule  of  Foster 
V.  GUe"  as  regards  the  power  of  the  owner  of  a  life  insur- 
ance policy  to  change  the  beneficiary  therein  named  without 
such  beneficiary's  consent^  is  clearly  wrong  respecting  mar- 
ried women  and  their  children,  where  there  is  no  person 
named  as  beneficiary  to  take  in  case  the  mother  does  not  sur- 
vive to  do  so.  To  the  extent  suggested,  a  purpose  is  clearly 
manifested  by  the  amendment  of  1891  to  change  the  judi- 
cial rule  which  existed  from  an  early  day  up  to  1891,  that 
the  mere  beneficiary  named  in  a  policy  of  insurance  had  no 
lights  whatever  which  the  assured  was  bound  to  respect,  and 
it  was  overlooked  in  Strike  v.  Insurance  Co.,  and  not  sufii- 
ciently  brought  to  our  attention  to  lead  to  the  necessary  cor- 
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rection  till  Rawson  v.  Milwaukee  M.  L.  Ins.  Co.  115  Wis. 
641,  92  N.  W.  378.  It  must  be  understood  now  that  the 
legislation  of  1891,  as  regards  the  section  of  the^statute  under 
discussion,  worked  a  radical  change  in  the  previous  rule,  as  to 
the  control,  by  assured  persons,  of  policies  upon  their  lives  in 
favor  of  married  women,  or  contingently  for  the  benefit  of 
the  children  of  such  women.  When  a  policy  of  insurance 
upon  the  life  of  a  person  is  expressly  made  payable  to  a  mar- 
ried woman  or  for  her  benefit,  with  no  provision  as  to  where 
the  insurance  fund  shall  go  in  the  event  of  her  not  surviving 
to  take  at  the  maturity  of  the  policy,  by  force  of  the  statute  it 
goes  to  her  children  with  the  same  freedom  from  interference 
by  creditors  or  acts  of  the  assured  person  as  in  case  of  the 
first  beneficiary. 

The  statute,  it  will  be  seen,  leaves  the  assured  free  to  make 
any  person  he  may  see  fit  his  beneficiary,  after  the  married 
woman  named  as  primary  beneficiary,  by  a  stipulation  in  the 
policy,  in  these  words : 

"The  amount  of  any  such  insurance  may  be  made  payable, 
in  case  of  the  death  of  such  married  womafl  before  the  period 
at  which  it  becomes  due,  to  her  children  or  to  their  guardian 
for  their  use,  if  under  age,  or  to  any  other  person  as  shall  be 
provided  in  the  policy." 

These  purposes,  we  take  it,  are  clearly  found  in  the  stat- 
ute: (1)  A  married  woman  may,  without  her  husband's  con- 
sent, take  out  a  policy  of  insurance  on  his  life  for  her  own 
benefit  or  for  such  benefit  and  that  of  her  children.  (2)  A 
policy  of  insurance  taken  out  by  a  married  man  upon  his 
own  life  for  the  benefit  of  his  wife,  nothing  being  said  as  to 
who  shall  be  the  beneficiary  in  case  she  shall  not  survive  to 
take  at  the  maturity  of  the  policy,  vests  a  contingent  right 
in  the  insurance  fund  in  her,  which  right  is  her  sole  and  sep- 
arate property,  free  from  the  control  or  disposition  of  the 
husband  or  person  taking  out  the  insurance,  and  beyond  the 
reach  of  the  creditors  of  the  person  whose  life  is  insured,  the 
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same  as  if  the  policy  were  taken  out  by  herself.  (3)  Such 
a  policy  vests  in  her  children  a  contingent  right  to  the  insur- 
ance, safe  from  disturbance  by  her  or  the  person  whose  life  is 
insured,  or  by  such  children  prior  to  the  maturity  of  the 
policy  and  the  fund  reaching  their  hands.  "It  shall  inure  to 
her  separate  use  and  benefit,  and  that  of  her  children,"  the 
statute  says,  thereby  reading  into  the  contract  of  insurance  a 
right  in  such  children  as  free  from  interference  as  the  right 
in  the  primary  beneficiary,  unless  the  policy,  by  its  terms, 
otherwise  provides.  Evidently,  that  right  in  the  children 
does  not  contemplate  a  joint  enjoyment  of  the  fund  in  any 
event  by  the  mother  and  her  children.  It  is  a  mere  right  to 
take  if  the  mother  does  not  survive  to  do  so.  This  language 
makes  that  plain : 

"In  case  of  her  surviving  the  period  or  term  of  such  policy, 
the  amount  of  the  insurance  shall  be  payable  to  her  or  her 
trustee  for  her  own  use  and  benefit,"  etc. 

(4)  A  policy  of  insurance  of  the  character  mentioned,  with 
the  added  element  providing  expressly  for  disposition  of  the 
insurance  fund  upon  the  contingency  of  the  wife  not  surviv- 
ing till  the  maturity  of  the  policy,  vests  in  the  wife  the  same 
right  in  all  respects  as  before  indicated.  (6)  The  policy 
being  so  worded  that  the  children  do  not,  by  force  of  law,  ob- 
tain a  vested  right  to  the  insurance  contingent  upon  their 
surviving  till  the  maturity  thereof,  if  the  mother's  interest 
therein  is  assignable,  it  is  also  assignable  to  the  extent  of  her 
interest  when  her  children  do,  by  force  of  the  statute,  possess 
the  contingent  vested  interest  before  indicated.  That  is,  if  it 
is  consistent  with  the  statute  to  hold  that  the  right  secured  to 
a  married  woman  under  the  statute  is  assignable  by  her  in 
any  case,  it  is  assignable  in  all.  The  importance  of  this  will 
be  seen  when  we  compare  our  statute  with  that  of  New  York 
and  the  decisions  under  the  latter  statute,  in  view  of  the  con- 
ceded fact  that  if,  under  the  law,  a  married  woman's  right 
to  the  insurance  made  for  her  benefit  is  not  assignable,  it  can- 
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not  be  reached  by  her  creditors.  (6)  Lastly,  the  whole  scope 
of  the  statute  shows  that  the  purpose  thereof  was  that  a  policy 
of  insurance  made  upon  the  life  of  a  person  for  the  benefit  of 
a  married  woman,  the  policy  being  kept  in  force,  shall  be  to 
all  intents  and  purposes  her  property,  free  from  all  interfer- 
ences, save,  of  course,  forfeitures  under  the  conditions  of  the 
policy,  preventing,  in  case  she  survives  the  insurance  period, 
the  insurance  fund  being,  using  the  terms  of  the  statute, 
^'payable  to  her  or  her  trustee  for  her  own  use  and  benefit," — 
that  is,  payable  to  her  in  the  literal  sense  of  the  words  used. 
The  words  which  follow  the  quoted  language,  "free  from  the 
control,  disposition  or  claims  of  her  husband  and  of  the  per- 
son effecting  or  assigning  such  insurance  and  from  the  claims 
of  their  respective  representatives  and  creditors,"  are  not 
used  in  a  restrictive  sense,  but  indicate,  not  only  that  the  in- 
surance fund  shall  be  preserved  so  that  it  may  reach  her 
hands,  but  that  it  shall  then  be  free  from  all  liability  to  ap- 
propriation contrary  to  her  wishes  for  the  payment  of  the 
debts  or  claims  of  her  husband  or  of  the  person  effecting  or 
assigning  the  insurance,  and  from  the  claims  of  their  re- 
spective representatives  and  creditors;  that. it  shall  be  her 
absolute  property  at  that  time,  in  personal  possession,  sub- 
ject thereafter,  of  course,  to  claims  upon  her  the  same  as 
any  other  property  she  may  possess. 

From  what  has  been  said  it  would  seem  that  the  dominant 
purpose  of  the  whole  course  of  legislation  resulting  in  sec. 
2347  as  we  now  find  it,  has  been  to  provide,  not  for  married 
women,  but  for  widows,  and  that  the  full  scope  thereof  cannot 
be  effected  other  than  by  holding  a  married  woman  powerless 
to  in  any  manner,  directly  or  indirectly,  assign  insurance 
made  for  her  benefit ;  that  she  is  as  powerless  in  that  regard 
as  the  person  taking  out  the  insurance  for  her  benefit;  that 
the  statute,  while  giving  to  her  upon  the  one  hand  a  right  to 
take  out  insurance  upon  her  husband's  life  without  his  con- 
sent, upon  the  other,  when  insurance  has  been  made  for  her 
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benefit,  whether  by  her  own  act  or  the  act  of  her  husband, 
or  of  any  other  person,  it  creates  a  disability  as  to  her  parting 
with  the  insurance ;  it  preserves  the  insurance  to  the  end  that, 
in  case  of  her  surviving  the  insurance  period,  it  may  then 
be  payable  to  her  for  her  own  use  and  benefit  It  is  well 
known  that  the  original  purpose  of  the  statute  was  to  safe- 
guard married  wQmen  and  their  children  against  inability  to 
provide  for  their  wants  in  the  event  of  widowhood  and  in- 
fancy. That  being  the  case,  it  would  be  absurd,  it  would 
seem,  to  hold  that  the  legislature  failed  in  so  important  a 
particular  as  to  leave  a  married  woman's  beneficiary  right 
under  a  policy  of  insurance  liable  to  be  taken  from  her  in 
invitum  by  creditors  or  otherwise.  In  view  of  the  mischief 
which  it  is  supposed  the  statute  was  intended  to  remedy,  we 
would  be  precluded  from  holding,  under  the  most  familiar 
rules  of  judicial  construction,  that  there  was  an  utter  failure 
to  voice  such  purpose  in  the  statute,  if  it  can  be  reasonably 
avoided  consistent  with  the  language  of  the  law,  viewing  the 
same  in  the  broadest  sense  the  language  will  permit.  That, 
within  such  broad  field,  there  can  be  read  out  of  the  language 
of  the  statute  nonassignability  of  a  married  woman's  right 
in  a  policy  of  insurance  made  for  her  benefit,  exemption  of  it 
from  claims  of  creditors  generally,  absolute  disability  on  her 
part,  directly  or  indirectly,  to  defeat  the  wisdom  of  the  law,  it 
seems  has  already  been  demonstrated.  But  we  might  safely 
rely,  without  the  labor  of  carefully  analyzing  such  language 
in  all  its  aspects,  upon  a  long  line  of  decisions  in  New  York 
under  a  similar  statute,  reaching  back  for  nearly  half  a 
century,  the  statute  itself  being  upwards  of  sixty  years  old. 
Our  statute,  in  the  main,  originated  here  with  chapter  158, 
Laws  of  1861.  That,  in  most  of  its  essential  particulars — 
all  of  them,  it  would  seem,  as  regards  the  questions  here  for 
decision — ^was  adopted  from  the  statute  of  Kew  York,  chap- 
ter 80,  Laws  of  that  state  iox  1840.  The  latter  statute  re- 
lated only  to  insurance  taken  out  by  a  married  woman  upon 
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the  life  of  her  husband  without  his  consent  Our  statute 
was  a  substantial  copy  thereof,  except  that  it  gave  a  married 
woman  the  same  right  in  insurance  taken  out  for  her  benefit 
by  her  husband  or  any  one  else,  as  in  insurance  taken  out 
by  her  upon  her  husband's  life.  Such  features  are  all  pre- 
served in  the  present  statute,  and  in  those  respects  where,  as 
in  Foster  v.  GUe,  and  other  cases  to  which  .we  have  referred, 
the  judicial  policy  of  this  state  was  at  one  time  contrary  ta 
that  of  New  York  as  r^ards  married  women  beneficiaries, 
harmony  has  been  wrought  between  the  two  by  the  law  of 
1891,  creating  a  disability  on  the  part  of  the  husband  of  a 
married  woman  who  shall  have  taken  out  insurance  for  the 
benefit  of  his  wife,  from  subsequently  disposing  of  the  policy 
or  in  any  way  changing  the  beneficiary  so  as  to  defeat  her 
rights,  at  least  without  her  consent. 

On  the  question  of  the  assignability  by  a  married  woman 
of  her  mere  beneficiary  right  in  insurance  policies  under  the 
statutory  policy  under  discussion,  the  decisions  of  New  York, 
under  its  act  of  1840,  apply,  in  our  judgment,  fully  to  our 
statute.  The  subject  was  first  considered  there  in  Eadie  v. 
summon,  26  N.  Y.  9,  decided  in  1862.  The  facts  were  that 
a  married  woman  was  induced  to  assign  her  right  in  a  policy 
of  insurance  taken  out  upon  her  husband's  life.  Subse- 
quently the  husband  died.  The  suit  was  between  her  and  her 
assignee  as  regards  the  true  ownership  of  the  insurance  fund. 
The  decision  was  in  her  favor  upon  the  ground  that  the  policy 
of  the  statute  disabled  her  from  trafficking  in  any  way  with 
her  insurance ;  that  under  it  a  policy  of  insurance  made  for 
her  benefit  is  to  all  intents  and  purposes  her  property,  and 
though  it  is  a  chose  in  action  in  the  general  sense,  it  is  not  one 
which  she  can  sell  or  which  can  be  taken  from  her  by  her 
husband  or  anybody  else.    This  language  was  used : 

"We  think  the  intent  of  the  statute  was  to  make  these 
policies  a  security  to  the  family  of  any  married  man  and  a 
provision  for  their  use  and  benefit,  and  that  this  intent  would 
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be  defeated  if  they  were  held  to  be  assignable  by  the  wife  like- 
ordinary  choses  in  action  belonging  to  her  in  her  own  right  as 
her  sejmrate  properly." 

Upon  a  reargument  on  that  question,  Mr.  Justice  Dbnio,. 
delivering  the  opinion  of  the  court,  said  of  the  statute : 

"It  is  special  and  peculiar,  and  looks  to  a  provision  for  a 
state  of  widowhood,  and  it  would  be  a  violation  of  the  spirit 
of  the  provision  to  hold  that  a  wife,  insured  under  this  act, 
could  sell  or  traffic  with  her  policy  as  though  it  were  realized 
personal  property  or  an  ordinary  security  for  money." 

The  same  subject  was  treated  at  considerable  length  in. 
Barry  v.  Equitable  L.  Ass.  8oc,  59  K  Y.  587,  and  the  previ- 
ous decision  was  sustained,  both  under  the  rule  of  stare  de- 
cisis and  because  the  court,  upon  an  appeal  to  reconsider  the 
matter,  considered  such  decision  correct  This  language  was 
used  in  summing  up  the  matter : 

The  act  was  "not  for  the  sake  of  the  woman  while  a  wife, 
but  when  a  widow ;  not  that  she  might  sell  or  assign  the  con- 
tingency which  was  created  by  the  policy,  but  that  it  should 
be  kept  for  her  until,  by  the  death  of  her  husband,  she  sur- 
viving, it  became  realized  personal  property.  .  .  .  The 
act  confers  a  special  privilege  and  is  in  the  nature  of  a  law 
exempting  goods  from  execution.  The  privilege  is  given  in 
view  of  an  especial  legislative  intention  and  policy,  which 
would  be  subverted  if  the  contingent  interests  arising  under 
it  could  be  treated  and  dealt  with  as  the  separate  property  of 
a  married  woman,  to  be  disposed  of  or  affected  by  her  subse- 
quent contracts." 

To  the  same  effect  are  Wilson  v.  Lawrence,  Y6  N.  Y.  585  ; 
Whitehead  v.  New  York  L.  Ins.  Co.  102  K  Y.  143,  6  K  E. 
267 ;  Smillie  v.  Quinn,  90  N.  Y.  492 ;  Baron  v.  Brummer,. 
100  N.  Y.  372,  3  K  E.  474;  Brick  v.  Campbell,  122  K  Y. 
337,  25  N.  E.  493;  Stokes  v.  Amerman,  121  N.  Y.  337,  24 
N.  E.  819.  In  Baron  v.  Brummer,  as  counsel  for  respondent 
suggests,  the  very  question  presented  here  was  decided  in* 
favor  of  the  exemption  of  a  married  woman's  beneficiary  in- 
terest in  a  policy  of  insurance,  from  the  claims  of  her  credit- 
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ore,  basing  the  same  upon  the  policy  of  the  statute,  as  be- 
fore indicated.  That  case,  as  well  as  others  we  have  cited, 
was  decided  after  the  New  York  statutes  were  so  changed  as 
to  remove  the  disability  of  a  married  woman  to  assign  such 
beneficiary  righta  It  was  held,  notwithstanding  such  change, 
that  the  policy  of  the  statute  yet  safeguarded  her  against 
hostile  seizures  of  such  rights ;  that  such  change  merely  gave 
•her  power  to  sell  her  beneficiary  interests  by  conforming  to 
the  peculiar  provisions  of  the  law  on  the  subject,  but  did  not, 
by  implication,  carry  with  it  the  right  of  her  creditors  or 
anybody  else,  in  any  hostile  way,  to  interfere  with  her  con- 
tingent insurance  interest.  The  reasoning  of  these  cases 
seems  sound.  If  the  question  were  new,  doubtless  we  should 
reach  the  same  conclusion  as  we  do  by  the  aid  thereof.  Since 
our  statute  was  borrowed  from  New  York,  notwithstanding 
that  occurred  before  it  had  received  judicial  construction  in 
the  home  state,  the  long  line  of  decisions  to  which  we  have 
referred  might  well  be  regarded  as  controlling. 
By  the  Court. — ^The  judgment  is  aflBrmed. 


•CrrizBNs'  Loan  &  Tbust   Company,   Administrator,   Ap- 
pellant, vs.  Holmes,  Eespondent 
Same,  Eespondent,  vs.  Same,  Appellant 

Decemher  S,  1902— January  IS,  J90S. 

JSquity:  Deed  of  gift:  Mental  capacity:  Undue  influence:  Evidence: 
Immaterial  error:  Assets  of  decedent's  estate, 

1.  In  an  action  to  set  aside  a  deed  of  gift,  the  evidence  (stated  in 
the  opinion)  is  held  to  sustain  findings  of  mental  capacity  in 
the  donor,  although  at  the  time  of  the  gift  the  donor  was  suffer- 
ing from  paralysis,  and  died  ahout  two  months  later. 

:%,  In  such  case  the  evidence  is  held  to  sustain  findings  of  absence 
of  undue  Infiuence  exerted  on  the  donor,  although  by  direction 
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of  tlie  donor,  assented  to  by  the  donee»  the  donee  made  sQspt* 
clously  large  payments  for  serrices  to  persons  who  became  her 
witnesses^  and,  shortly  after  donor's  death,  the  donee  made 
large  payments  to  the  donor's  heirs  and  took  releases  from 
them. 

3.  In  an  equitable  action  to  set  aside  a  deed  of  gift  on  the  ground 

of  want  of  mental  capacity  and  undne  Influence,  the  admission 
of  incompetent  evidence  in  behalf  of  defendant  is  immaterial 
error,  where  findings  favorable  to  her  are  supported  by  com- 
petent evidence. 

4.  A  decedent,  absent  from  home  at  a  hotel,  was  taken  sick  and  sent 

for  defendant,  to  whom  he  executed  a  deed  of  gift  of  practically 
all  his  estate.  Before  defendant  arrived,  decedent  gave  a  sunr 
of  money  to  the  hotel  keeper  for  safe  keeping.  The  hotel  keeper 
deposited  it  in  a  bank  in  defendant's  name,  and  it  was  all  drawn 
out  by  her  under  decedent's  instructions,  and  used  to  pay  ex- 
penses. Held,  that  no  portion  of  that  money  belonged  to  dece* 
dent's  estate,  and  defendant  was  not  liable  therefor  to  dece* 
dent's  administrator. 

Appeals  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Wabben  D.  Tareant,  Circuit  Judge.  Be- 
versed  in  part. 

This  action  was  commenced  January  4,  1901,  to  set  aside 
a  deed  of  gift  and  order  alleged  to  have  been  executed  by  the 
plaintiffs  intestate  December  7,  1899,  to  the  defendant,  of 
$166,258  in  United  States  bonds  and  certii&cates  of  deposit 
then  held  for  safe-keeping  by  John  Johnston,  cashier  of  the 
Wisconsin  Marine  &  Fire  Insurance  Company  Bank,  at  Mil- 
waukee, on  tjie  ground  that  such  deed  of  gift  and  order  had 
been  procured  by  the  defendant  by  fraud  and  undue  in- 
fluence, and  at  a  time  when  the  deceased  was  mentally  in- 
competent to  do  business.  The  defendant  answered  by  way 
of  admissions,  denials,  and  counter  allegations,  and,  among 
other  things,  alleged,  in  effect,  that  after  the  death  of  the 
said  Charles  James,  January  31,  1900,  and  after  the  de- 
fendant came  into  the  possession  of  the  property  mentioned, 
she  gave  to  each  of  the  several  heirs  at  law  of  said  deceased 
mentioned  in  the  complaint  large  sums  of  money  received  by 
her  from  the  deceased,  and  that  each  of  liiem  accepted  the 
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same  and  executed  to  her  a  release  and  discharge  of  the  de- 
fendant from  any  and  all  liability  on  account  of  her  relation- 
ship to  the  deceased.  The  cause  having  been  reached  for 
trial,  the  plaintiff  moved  the  court  to  have  certain  issues  of 
fact  submitted  to  a  jury  for  determination,  and  the  motion 
was  granted ;  and  the  court  thereupon  ordered  the  following 
questions  to  be  submitted  to  the  jury,  which  was  then  im- 
paneled and  sworn : 

First  question :  'Was  the  said  Charles  James,  at  the  time 
•of  the  executing  of  the  alleged  deed  of  gif t^  possessed  of 
suiRcient  mental  capacity  to  know  and  understand  the  busi- 
ness in  which  he  was  then  engaged?"  Second  question: 
"Did  the  said  Charles  James  execute  the  alleged  deed  of  gift 
because  of  undue  influence  or  coercion  exercised  by  others, 
and  which  deprived  him  of  his  free  will  ?" 

Afterwards  at  the  close  of  all  the  testimony  the  court  with- 
drew the  case  from  the  jury,  and  answered  the  first  question 
in  the  aflirmative,  and  the  second  question  in  the  negative; 
that  is  to  say,  the  court  found,  in  effect,  that  at  the  time  of 
executing  the  deed  of  gift  the  said  Charles  James  was  pos- 
sessed of  sufficient  mental  capacity  to  know  and  understand 
the  business  in  which  he  was  then  engaged,  and  that  the  said 
Charles  James  did  not  execute  the  alleged  deed  of  gift  be- 
cause of  undue  influence  or  coercion  exercised  by  others,  and 
which  deprived  him  of  his  free  will. 

The  court  also  found,  as  matters  of  fact,  in  effect:  (1) 
That  the  plaintiff  is  a  corporation  authorized  to  act  as  such 
administrator.  (2)  That  the  defendant,  MUliceni  Holmes, 
resides  in  Mineral  Point,  Wisconsin,  and  is  a  grandniece  of 
the  deceased.  (3)  That  Charles  James  was  a  citizen  and 
resident  of  Milwaukee,  and  died  in  the  city  of  Thomasville, 
Georgia,  January  31,  1900,  without  leaving  any  last  will 
and  testament,  unmarried,  leaving  no  parents,  brothers  or 
disters,  or  issue ;  his  nearest  relatives  being  nieces  and  neph- 
•ews  and  grandnephews  and  grandnieces.  (4)  That  July  11, 
1900,  letters  of  administration  upon  the  estate  of  the  de- 
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ceased  were  duly  issued  to  the  plaintiff;  that  the  plaintiff 
thereupon,  and  before  the  commencement  of  this  action,  duly 
qualified  and  entered  upon  its  duties  as  such  administrator, 
and  has  continued  as  such  ever  since.  (6)  That  December 
7,  1899,  the  deceased  was  the  owner  of  money,  certificates  of 
deposit,  and  United  States  bonds  to  the  amount  and  value 
of  $166,258.  (6)  That  at  no  time  during  the  life  of  the 
said  Charles  James,  prior  to  and  including  December  7, 
1899,  was  the  said  Charles  James  feeble  in  mind  or  unable  to 
manage  his  affairs  and  property,  but,  on  the  contrary,  down 
to  and  including  December  7,  1899,  and  for  at  least  three 
weeks  thereafter,  the  said  Charles  James  was  of  sound  mind, 
and  able  to  manage  his  affairs  and  property.  (7)  That  down 
to  December  2,  1899,  the  said  Charles  James  was  a  man  un- 
usually vigorous,  physically,  for  one  of  his  age  (he  being  of 
the  age  of  eighty-eight  years),  and  was  a  man  of  strong  will. 
(8)  That  December  2,  1899,  at  a  hotel  in  Thomasville,  the 
said  Charles  James  suffered  a  stroke  of  paralysis,  which  af- 
fected the  left  side  of  his  body ;  that  such  stroke  of  paralysis 
in  no  manner  whatever  impaired  the  mental  faculties  of  the 
said  Charles  James ;  that  such  sickness  was  the  only  sickness 
from  which  the  said  Charles  James  at  that  time  suffered ;  and 
that  January  31,  1900,  he  died,  never  having  in  the  mean- 
time recovered  from  said  sickness.  (9)  That  the  said  de- 
ceased had  no  relatives  with  him  at  the  time  he  became  sick 
as  aforesaid.  Realizing  his  position,  he  called  upon  Royal  J. 
Miller,  the  proprietor  of  the  hotel  at  which  he  was  stopping, 
and  directed  him  to  send  a  telegram  to  the  defendant,  at 
Mineral  Point,  to  come  to  him  at  once,  and  bring  her  brother, 
and  at  the  same  time  delivered  to  the  said  Miller  the  cur- 
rency which  he  had  with  him,  amounting  to  the  sum  of  about 
$700,  to  retain  the  same  for  safe-keeping,  and  directed  the 
said  Miller  to  send  a  telegram  to  John  Johnston,  cashier 
of  the  Wisconsin  Marine  &  Fire  Insurance  Company  Bank, 
to  send  tiie  money  that  he  had  on  deposit  (about  $2,600)  by 
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New  York  draft,  payable  to  the  order  of  the  defendant,  and 
gave  to  the  said  Miller  a  receipt  which  he  had  from  the  said 
Johnston  as  custodian  of  his  property,  accompanying  the  de- 
livery of  the  receipt  to  Miller  with  a  statement  that  he  wished 
to  transfer  all  of  the  properly  described  in  the  receipt  to 
Miss  Millicent  Holmes,  of  Mineral  Point,  and  with  the  re- 
quest that  he  would  see  that  the  proper  instrument  or  instru- 
ments conveying  such  property  was  prepared.  The  said  re- 
ceipt is  as  follows: 

"Milwaukee,  Nov.  3,  1899. 
"Charles  James,  Esq.,  Oily — Dear  Sir:    I  have  this  day 
received  from  you,  for  safe-keeping  and  the  collection  of  in- 
terest thereon : 

8^  coupon  bonds $50,000- 

o/d  Wi&M.&  F.  In8.Ca  Bank,  Na  110,840 29,25» 

do  Na  109,154 87,000 

do  Na  109,058 60,000 

$166,258^ 
"Yours,  truly, 

"John  Johnston." 

— That  the  said  Miller  had  no  acquaintance  with  the  said  de- 
fendant, and  had  never  had  communication  with  her;  that 
the  arrangements  for  the  transfer  of  said  property  originated 
with  the  deceased,  and  he  gave  all  of  the  directions  above  set 
forth  without  suggestion  from  any  one,  and  as  his  free  and 
voluntary  act,  uninfluenced  by  any  person.  (10)  That  pur- 
suant to  the  request  by  telegram  of  the  deceased,  the  defend- 
ant proceeded  to  Thomasville,  arriving  there  on  December 
6,  1899 ;  that  the  defendant  did  not  know  until  her  arrival 
at  Thomasville  as  aforesaid  of  the  intention  of  the  deceased 
to  give  her  the  said  property,  but  that,  on  the  evening  of  her 
arrival  there,  the  said  deceased,  without  solicitation  on  the 
part  of  the  defendant^  or  any  other  person  in  her  behalf, 
stated  that  he  intended  to  give  her  all  of  his  property,  and 
that  he  had  arranged  for  transfer  thereof  to  her.  (11)  That 
pursuant  to  the  direction  given  to  the  said  Miller  by  the  de- 
ceased previous  to  the  arrival  of  the  defendant,  and  of  direc- 
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tions  personally  given  to  Hope  H.  Al&ander,  an  attorney  of 
Thomasville,  by  the  deceased  and  by  the  said  Miller,  the  said 
Alexander  did  prepare  for  execution,  and  to  transfer  to  the 
defendant  the  said  property,  the  writing.  Exhibit  B,  attached 
to  the  complaint  in  this  action.  (12)  That  December  7, 
1899,  the  said  Alexander,  accompanied  by  the  said  Miller 
and  one  James  L.  Pringle,  went  to  the  room  where  the  de- 
ceased then  was,  and  exhibited  to  him  the  said  contract,  and 
read  and  explained  the  contents  thereof  to  him,  and  he  then 
and  there  stated  to  the  said  parties  that  the  said  paper  ex- 
pressed and  carried  out  his  intentions,  and  did  freely  and 
voluntarily,  without  solicitation  from  any  one,  and  wholly  of 
his  own  volition  and  with  his  own  hand,  execute  said  paper, 
with  the  intention  of  thereby  giving  and  transferring  to  the 
defendant  the  property  therein  described,  and  the  said  paper, 
after  being  witnessed  by  the  witnesses  whose  names  appear 
thereon,  in  the  presence  of  the  donor,  and  acknowledged  by 
the  notary  public  also  in  his  presence,  and  after  the  signature 
of  the  notary  was  properly  attested  by  the  certificate  of  the 
clerk  of  the  court,  was  duly  delivered  to  the  said  defendant, 
all  with  the  knowledge,  approval,  consent,  and  by  the  direc- 
tion of  the  said  deceased.  (13)  That  after  the  execution  and 
delivery  of  the  paper  as  aforesaid,  the  said  Charles  James  did 
cause  to  be  written  upon  the  receipt  of  the. said  John  Johnston 
direction  to  the  said  Johnston  to  deliver  the  property  in  said 
receipt  described  to  the  said  defendant,  and  duly  signed  such 
order;  that  such  order  is  in  the  words  and  figures  following: 

"Thomasville,  Ga.,  December  7th,  1899. 
"To  John  Johnston,  Esq., 
"Milwaukee,  Wis. 
"Dtar  Sir:  You  will  please  pay  over  and  deliver  to  Miss^ 
MUlicent  Holmes,  of  Mineral  Point,  Iowa  county,  Wiscon- 
sin, the  United  States  interest-bearing  bonds  and  coupons,, 
together  with  the  three  (3)  certificates  of  deposit,  mentioned 
in  the  forcing  receipt  signed  by  you,  on  demand  by  hen 
Vol*  116— 15 
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And  I  further  authorize  and  instruct  you  to  issue  or  cause  to 
be  issued  to  her  new  certificates  of  deposit  in  her  own  name 
for  the  amounts  named  in  the  original  certificate  of  deposit 
issued  to  me  by  the  Wisconsin  Marine  &  Fire  Insurance  Com- 
pany Bank.  I  was  stricken  with  paralysis,  and  had  to  do 
this. 

"Very  truly  yours, 

"Chakles  James." 
'Witnessed  by 

"Hope  H.  Alexander." 

That  thereafter,  and  by  direction  of  the  said  Charles 
James  so  to  do,  the  said  defendant  proceeded  with  said  con- 
tract and  order  to  the  city  of  Milwaukee,  presented  lie  same 
to  the  said  John  Johnston,  and  on  said  14th  day  of  Decem- 
ber, 1899,  the  said  John  Johnston  did,  pursuant  to  said  con- 
tract and  said  order,  deliver  the  property  therein  described 
to  the  said  defendant,  Millicent  Holmes;  that  thereafter  the 
said  Millicent  Holmes  did  return  to  the  city  of  Thomasville, 
and  remained  with  and  cared  for  the  said  Charles  James  to 
the  time  of  his  death.  (14)  That  after  the  death  of  the  said 
Charles  James  the  defendant  did  freely  and  voluntarily, 
without  any  obligation  resting  ui)on  her  so  to  do,  give  to  the 
several  persons  named  in  the  complaint  as  the  only  heirs  at 
law  of  the  deceased  the  sums  of  money  following :  William 
r.  James,  $10,000 ;  Christina  Holmes,  $15,000 ;  George  A. 
James,  $6,000, — and  did  set  aside  in  the  hands  of  John 
Johnston,  trustee,  the  sum  of  $15,000  for  the  use  of  William 
B.  James  and  his  children ;  that  each  of  said  parties  executed 
in  writing  acknowledgments  of  similar  form  and  to  the  same 
effect  as  the  instrument  set  forth  in  the  answer ;  that  in  addi- 
tion thereto  the  defendant  did  freely  and  voluntarily  give  to 
other  relatives  of  the  deceased,  without  any  obligation  rest- 
ing upon  her  so  to  do,  the  sums  of  money  as  follows:  Charles 
Edwin  Holmes,  $15,000;  Ella  M.  Brisk,  $5,000;  George 
W.  Holmes,  $15,000;  Henry  Holmes,  $15,000;  Harry  S. 
James,  $5,000;  George  White,  $1,000;  Charles  E.  White, 


13]  JANUARY  TERM,  1903.  227 

Citizens'  L.  &  T.  Ca  ▼.  Holmes^  116  Wi&  2S0. 

$1,000 ;  that  each  of  the  parties  so  receiving  money  acknowl- 
edged the  receipt  thereof,  and  that  they  had  no  claim  upon 
the  said  Charles  James  or  his  estate;  that  none  of  the  parties 
receiving  such  simis  of  money  has  ever  returned  the  same,  or 
offered  to  return  the  same  or  revoke  the  writings  made  by 
them;  that  there  came  into  the  hands  of  the  defendant 
$642.14  belonging  to  the  deceased,  which  is  not  included  in 
the  money  given  to  her  by  the  deed  of  gift  heretofore  re- 
ferred to  J  and  that  said  sum  of  $634  belongs  to  the  estate 
of  the  said  deceased,  and  the  administrator  thereof  is  entitled 
to  have  and  recover  the  same  from  the  defendant,  less  such 
<3osts  as  may  be  awarded  to  her  in  this  action. 

And  as  conclusions  of  law  ihe  court  found,  in  effect,  that 
by  the  instrument  of  conveyance,  and  by  the  order  to  the 
said  John  Johnston,  and  by  the  delivery  of  the  property 
therein  described  to  the  defendant,  the  whole  title  and  bene- 
ficial interest  in  the  said  property  became  vested  in  the  de- 
fendant during  the  lifetime  of  the  deceased,  and  became  abso- 
lutely and  unconditionally  vested  in  the  defendant^  and  she 
became  the  owner  thereof;  that  by  accepting  the  money  de- 
livered by  the  defendant  to  the  heirs  at  law  of  the  deceased, 
and  executing  the  agreements  and  releases  referred  to,  all 
the  heirs  of  the  deceased  have  acknowledged  full  satisfaction 
of  any  claim  or  demand  or  right  they  might  otherwise  have 
to  any  portion  of  the  estate  of  the  deceased,  or  of  the  property 
given  by  him  to  the  defendant  as  aforesaid,  and  are  estopped 
from  making  any  claim  or  demand  upon  her,  or  any, attack 
upon  the  title  to  the  property  so  transferred  to  her ;  that  the 
defendant  is  entitled  to  the  judgment  of  the  court  dismissing 
the  plaintiff's  complaint,  with  her  disbursements,  and  the 
plaintiff  is  entitled  to  judgment  in  its  favor  for  $642.18  and 
interest  from  December  10,  1900, — and  ordered  judgment  to 
be  entered  accordingly. 

The  plaintiff  appeals  from  the  whole  of  the  judgment  in 
favor  of  the  defendant  and  against  the  plaintiff.     The  de- 
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fendant  appeals  from  so  much  of  the  judgment  as  is  in  favor 
of  the  plaintiff  and  against  the  defendant  for  $739.12. 

For  the  plaintiff  there  was  a  brief  by  Nath.  Pereles  &  Sons, 
attorneys,  and  G.  D.  Ooff,  of  counsel,  and  a  supplemental 
brief  signed  by  Nath,  Pereles  &  Sons,  and  oral  argument  by 
Mr.  Goff. 

For  the  defendant  there  were  briefs  by  Turner,  Pease  & 
Turner,  and  oral  argument  by  TT.  J.  Turner. 

Cassodat,  C.  J.  It  is  claimed  on  the  part  of  the  plaintiff 
that  at  the  time  of  executing  the  deed  of  gift  and  the  order 
upon  the  cashier  of  the  bank  to  deliver  the  bonds  and  certifi- 
cates of  deposit  to  the  defendant,  December  7,  1899,  the  de- 
ceased was  mentally  incompetent  to  comprehend  the  business 
in  which  he  was  then  engaged.  The  trial  court,  after  hearing 
all  the  evidence,  found  to  the  contrary;  and  the  question  is 
whether  such  finding  is  against  the  clear  preponderance  of 
the  evidence.  The  evidence  bearing  upon  that  question  was 
almost  wholly  from  witnesses  produced  on  the  part  of  the  de- 
fendant, who  had  known  the  deceased  for  many  years,  includ- 
ing the  cashier  of  the  bank  with  whom  he  had  done  business 
for  many  years.  From  the  testimony  of  such  witnesses,  there 
can  be  no  question  but  that  the  deceased,  prior  to  his  starting 
for  Thomasville,  Georgia,  on  or  about  November  4,  1899, 
was  of  sound  mind  and  memory,  and  perfectly  competent  to 
transact  any  business.  He  had  for  many  years  been  a  resi- 
dent of  Milwaukee  county,  and  by  economy,  thrift,  and  ju- 
dicious investments,  and  the  increase  in  the  value  of  property, 
liad  accumulated  a  large  fortune.  At  the  time  of  going  to 
Thomasville  he  was  about  eighty-eight  years  of  age  and  had 
never  been  married,  and  had  no  relatives  nearer  than  nephews 
and  nieces.  Prior  to  that  time  he  occasionally  gave  property 
to  some  of  his  relatives,  and  had  twice  been  to  Europe,  and 
given  considerable  property  to  some  of  his  poor  relatives 
there.    For  a  man  of  his  age,  he  was  very  active  and  vigorous,. 
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and  above  the  average  in  intelligence.  He  was  straight  and 
honest  in  his  dealings,  and  had  ideas  and  opinions  of  his 
own,  which  became  deeply  rooted  and  seldom  changed.  The 
cashier  mentioned  tried  to  get  him  to  make  a  will,  to  avoid 
litigation,  but  he  vigorously  declined,  and  said  there  would 
be  a  fight  if  he  did  make  a  will,  and  that  he  had  his  own 
ideas ;  that  ^Tie  had  a  scheme  in  his  mind" ;  that  ^Tie  would 
never  make  a  will" ;  that  'lie  was  opposed  to  it" ;  that  "it 
would  only  give  the  lawyers  a  chance,"  That  was  just  be- 
fore he  star.ted  South,  and  when  his  health  was  not  very  good. 
About  the  same  time,  Dr.  Walter  Kempster,  who  had  known 
him  for  several  years,  had  a  talk  with  the  deceased,  and  de- 
scribes him  physically  and  mentally,  and,  among  other 
things,  testified : 

"His  mental  condition  and  knowledge  of  his  property  at 
the  time  I  last  saw  him  was  good, — in  fact,  as  good  as  at  any 
time  of  my  acquaintance  with  him.  .  .  .  He  was  a 
man  of  clear  ideas,  rather  incisive  in  his  method  of  stating 
things,  and,  having  made  up  his  mind  that  he  was  right,  he 
was  pretty  apt  to  stick  to  his  opinion,  unless  sufficient  evi- 
dence was  brought  forward  to  overthrow  it  completely." 

Such  was  the  mental  condition  of  the  deceased  when  he 
started  for  Thomasville,  on  or  about  November  4,  1899.  He 
reached  there  alone  on  the  evening  of  November  6,  1899,  and 
stopped  at  Hotel  Brighton,  of  which  Royal  J.  Miller  was 
proprietor,  and  who,  at  the  request  of  the  deceased,  restored 
his  name  as  guest.  The  next  day  he  called  Dr.  A.  P.  Taylor, 
of  Thomasville,  with  whom  he  had  become  acquainted  on 
former  visits  to  that  place.  The  doctor  found  the  deceased 
was  'Tiaving  some  trouble  with  his  kidney  and  bladder, — a 
slight  hemorrhage."  November  9,  1899,  Dr.  Taylor  pre- 
scribed for  the  deceased.  At  that  time  his  mental  condition 
was  good.  He  next  saw  the  deceased  December  2,  1899,  when 
he  had  the  stroke  of  paralysis,  and  continued  to  see  him  every 
day  thereafter  until  and  including  December  11,  1899.    He 


230  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Citizens'  L.  &  T.  Ca  v.  Holmes,  116  Wi&  330. 

saw  him  five  times  thereafter  during  the  balance  of  that 
month,  and  thirteen  times  during  the  month  of  January, 
1900.  Ihiring  that  time  the  deceased  frequently  said  the 
doctor  could  do  him  no  good,  that  his  condition  was  incurable^ 
and  that  he  would  call  him  when  he  wanted  him.  The  stroke 
slightly  affected  his  speech,  but  he  conversed  upon  various 
topics, — ^some  outside  of  his  physical  condition.  He  seemed 
satisfied  after  his  niece  (the  defendant)  and  nephew  got 
there.  From  the  time  he  was  first  called  to  see  the  deceased^ 
down  to  a  week  before  his  death,  the  deceased  was  "mentally 
competent  to  understand  his  business  affairs  and  to  transact 
business" ;  that  he  "never  saw  a  brighter  man  than  he  was, 
in  his  physical  condition."  The  testimony  of  the  three  sub- 
scribing witnesses  to  the  deed  of  gift  sufiiciently  shows  that 
the  deceased  was  of  sound  mind  and  memory  at  the  time 
that  deed  was  executed.  There  is  plenty  of  evidence  to  sup- 
port the  finding  of  the  court  to  the  effect  that  at  no  time  prior 
to  and  including  December  7,  1899,  was  the  deceased  feeble 
in  mind,  or  unable  to  manage  his  affairs  and  business ;  but, 
on  the  contrary,  down  to  and  including  December  7,  18j99, 
and  for  at  least  three  weeks  thereafter,  he  was  of  sound 
mind, — able  to  manage  his  affairs  and  property. 

2.  It  is  claimed  on  the  part  of  the  plaintiff  that  the  deed  of 
gift  and  order  on  the  cashier  of  the  bank  to  deliver  the  securi- 
ties to  the  defendant  were  procured  by  undue  infiuence.  The 
important  fact  appears  that  the  deceased  had  fully  planned 
and  determined  upon  such  transfer  while  the  defendant  was 
a  thousand  miles  distant,  or  on  the  way  to  his  bedside  by 
virtue  of  a  command  from  himself.  Thus  it  appears  from  the 
testimony  of  Royal  J.  Miller,  a  witness  on  the  part  of  the 
plaintiff,  that  twelve  hours  after  the  deceased  had  the  par- 
alytic stroke  he  gave  to  the  witness  the  address  of  the  de- 
fendant, and  requested  him  to  send  a  telegram  in  his  name, 
which  he  did,  dated  at  Thomasville,  Georgia,  December  3, 


13]  JANUARY  TERM,  1903.  231 

Citizeas*  L  &  T.  Ca  ▼.  Holmes^  116  Wia  22a 

1899,  and  directed  to  the  defendant,  Miss  Millicent  Holmes, 
at  Mineral  Point,  Wisconsin,  as  follows: 

"Come  at  once  Bring  Ed.  I  want  you  both.  Have 
paralysis  on  side.    Answer  immediately.    Charles  James." 

According  to  his  testimony,  the  deceased  on  the  next  day 
after  he  was  so  stricken,  and  on  the  same  day  the  telegram 
was  sent,  first  spoke  to  him  "something  about  transferring  his 
property  to  Miss  Holmes/* 

He  testified  further  that  it  was  at  that  "time  that  he  gave 
me  his  money.  He  gave  me  receipts  signed  by  John  John- 
ston for  three  or  four  certificates  of  deposit,*  amounting  to 
somewhere  in  the  neighborhood  of  $125,000,  and  $60,000  of 
government  bonds.  At  that  time  he  stated  that  he  wished  to 
turn  his  property  over  to  Miss  Holmes.  He  asked  me  to 
write  a  letter  to  Mr.  Johnston,  asking  him  to  do  so.  I  then 
asked  him  if  I  understood  that  he  wished  to  convey  this  prop- 
erty without  any  reservation,  and,  if  so,  I  stated  that  Mr. 
Johnston  would  hardly  deliver  the  property,  under  the  cir- 
cumstances, upon  a  letter  written  by  me.  He  then  said,  'You 
have  all  the  papers, — all  that  I  have  to  show  for  the  prop- 
erty,'— and  asked  me  to  proceed  at  once  to  take  whatever 
steps  were  necessary ;  that  he  was  not  business  man  enough 
to  know  how  to  act.  I  then  advised  him  to  wait,  as  his  physi- 
cian said  he  was  in  no  immediate  danger,  and,  being  a  stran- 
ger, I  preferred  to  take  no  steps  in  the  matter  without  the 
presence  of  some  of  his  family.  This  was  the  first  intimation 
from  him  or  any  one  else  of  a  desire  on  his  part  to  make  any 
disposition  of  his  property.  I  think  this  is  the  only  conver- 
sation I  had  with  him  about  disposing  of  his  property  prior 
to  the  arrival  of  Miss  Holmes.  I  advised  him  before  she 
came  that  it  would  be  necessary  to  engage  a  lawyer.  I  asked 
him  if  he  wanted  to  make  a  deed,  and  I  spoke  to  IMr.  Alex- 
ander concerning  this  transfer  prior  to  the  arrival  of  Miss 
Holmes.  I  don't  think  I  gave  Mr.  Alexander  the  instruc- 
tions— that  is,  the  explicit  instructions — until  after  Miss 
Holmes  came.  He  knew  there  was  some  paper  to  be  drawn 
up,  and  that  he  would  be  sent  for,  but  T  did  not  give  him  in- 
structions until  after  Miss  Holmes  arrived.  He  knew  the  old 
man  was  going  to  do  something.  I  gave  Mr.  Alexander  Mr. 
Johnston's  receipt  at  some  time  for  his  use  in  the  prepara- 
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tion  of  the  necessary  papers.  Mr.  Alexander  may  have  gone 
to  Mr.  James'  room  and  talked  with  him  about  the  prepara- 
tion of  these  papers,  but  not  that  I  know  of." 

Mr.  Hope  H.  Alexander,  the  lawyer  who  drew  the  papers, 
and  a  witness  on  the  part  of  the  defendant,  testified  to  the 
eflFect  that  Dr.  Royal  J.  Miller  had  informed  him  before  the 
deceased  was  confined  to  his  room  that  he  (the  deceased) 
"had  spoken  to  him  in  regard  to  procuring  the  services  of  an 
attorney  to  draw  an  instrument  of  conveyance  of  all  his 
property."    He  testified  further  as  follows : 

"December  4th  or  5  th  Dr.  Miller  informed  me  that  my 
services  would  be  needed.  He  handed  me  two  slips  of  paper, — 
mere  memoranda  of  deposits  in  certain  banks.  Dr.  Miller 
and  Mr.  James  wished  an  instrument  having  a  testamentary 
effect,  but  not  a  will,  drawn,  conveying  all  his  property  to 
Miss  Millicent  Holmes.  I  took  these  papers  furnished  by 
Dr.  Miller,  and  examined  them  carefully.  I  did  not  under- 
stand thoroughly  what  he  wanted,  and  at  noon  on  the  same 
day  I  returned  to  my  room  at  the  Hotel  Brighton,  and  went 
to  see  Mr.  James.  I  found  him  in  his  bed,  and  told  him  that 
I  was  in  possession  of  certain  memoranda  handed  me  by  Dr. 
Miller,  which  I  did  not  understand  thoroughly  enough  to  pre- 
pare the  instrument  requested.  I  asked  him  to  explain  what 
he  wished  me  to  do.  He  said:  *I  do  not  want  a  will.  I 
simply  want  to  give  my  property  to  my  niece  Millicent 
Holmes/  I  understood  from  that  what  he  wanted,  and  after 
exchanging  a  few  words  I  returned  to  my  office.  If  Miss 
Holmes  had  arrived  in  Thomasville,  I  did  not  see  her.  I  had 
not  seen  her  up  to  that  time." 

According  to  both  of  these  witnesses,  the  deceased  had  fully 
determined  to  transfer  his  property  to  the  defendant  from 
one  to  three  days  before  she  reached  Thomasville,  which  was 
on  the  evening  of  December  6,  1899.  The  papers  must  have 
been  completed  or  nearly  completed  before  she  reached  Thom- 
asville, as  they  were  promptly  executed  the  next  day  after 
she  got  there,  and  after  they  were  read  over  to  the  deceased 
in  the  presence  of  the  three  subscribing  witnesses,  and  he 
had  declared  them  to  be  just  what  he  wanted  them  to  be. 
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There  is  no  evidence  that  the  defendant  had  anything  to  do 
with  the  execution  of  the  papers, — much  less,  with  the 
preparation  of  the  papers.  They  undoubtedly  embodied  the 
"idea"  or  "scheme"  the  deceased  had  in  his  mind  before 
leaving  Milwaukee.  He  had  spent  most  of  the  previous 
summer  in  Mineral  Point,  and  left  there  in  October,  and 
went  to  Milwaukee,  preparatory  to  going  South.  The  tele- 
gram was  the  only  communication  the  defendanjb  had  had 
with  the  deceased  after  he  left  Mineral  Point  in  October. 
Before  the  defendant  reached  Thomasville,  the  deceased  had, 
through  Dr.  Miller,  sent  for  the  money  he  had  on  deposit  in 
Milwaukee,  to  be  forwarded  by  draft  payable  to  the  defend- 
ant The  draft  came  in  that  form,  and  was  between  twenty- 
five  and  twenty-six  hundred  dollars.  The  defendant  indorsed 
the  draft,  and  Dr.  Miller  got  it  cashed  at  the  bank,  and,  by 
the  direction  of  the  deceased,  paid  $2,600  of  the  amount  to 
Alexander  for  his  services  in  the  matter.  The  fact  that,  after 
the  execution  and  the  delivery  of  the  deed  of  gift,  the  de- 
ceased consented  to  and  directed  such  payment  to  be  made 
to  the  young  attorney  for  his  services  may  be  a  suspicious 
-circimistance  in  the  conduct  of  the  attorney,  yet  it  is  no  evi- 
dence that  such  deed  was  procured  by  undue  influence  exerted 
in  behalf  of  the  defendant  or  any  one  else.  Of  course,  the 
amount  of  undue  influence  to  invalidate  a  deed  must  neces- 
sarily vary  with  the  strength  or  weakness  of  the  mind  of  the 
I)erson  to  be  affected,  but  in  any  case  it  must  be  such  as  to 
destroy  free  agency.  Here  there  is  no  evidence  of  any  in- 
fluence,— ^much  less,  of  undue  influence.  The  circumstances 
stated  show  that  the  deed  was  the  result  of  his  own  volition, 
without  suggestion  from  any  one.  Nor  is  the  consent  to  such 
payment  any  evidence  of  a  want  of  mental  capacity  at  the 
time  of  the  execution  of  the  deed.  True,  he  had  been  a  close 
and  frugal  man ;  but  he  was  manifestly  convinced  that  he 
had  but  a  few  more  days  to  live,  and  so  he  had  transferred 
all  his  property,  including  the  draft  in  question,  to  the  de- 
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fendant  The  execution  of  the  deed  was  to  him  a  very  im- 
portant  event  It  was  just  what  he  wanted.  He  was  willing 
that  the  young  attorney  who  drew  the  deed  should  be  well 
paid  out  of  the  draft  mentioned.  Assuming  that  the  young 
attorney's  charges  were  very  much  too  large,  still,  under  the 
circumstances  mentioned,  it  does  not  indicate  a  want  of 
mental  capacity  or  undue  influence.  So  the  fact,  if  it  is  a 
fact,  that,  a  day  or  two  after  the  execution  and  delivery  of  the 
deed  of  gift,  Dr.  Miller  demanded,  and  the  defendant  agreed 
to  pay,  $5,000,  within  thirty  days,  for  the  services  he  had 
rendered,  may  excite  suspicion  as  to  Dr.  Miller's  conduct, 
yet  it  is  no  evidence  of  his  having  exercised  undue  influence- 
or  any  influence  over  the  deceased  in  the  matter  of  executing 
the  deed.  There  is  no  evidence  that  the  deceased  was  a  party 
to  any  such  agreement  So  the  mere  fact  that  the  defendant,, 
six  days  after  the  death  of  the  deceased,  voluntarily  gave  and 
transferred  to  the  other  nephews  and  nieces  of  the  deceased 
a  large  portion  of  the  property  she  had  so  received,  and  took 
back  releases  from  them,  respectively,  is  no  evidence  that  she- 
exercised  undue  influence  over  the  deceased  in  procuring 
such  deed  of  gift. 

3.  Exception  is  taken  to  the  admission  of  certain  testimony 
of  the  defendant  as  to  certain  declarations  of  the  deceased 
made  to  her  or  in  her  presence,  and  also  as  to  opinion  evi- 
dence of  certain  of  the  nonexpert  witnesses  as  to  the  mental 
capacity  of  the  deceased,  without  stating  the  facts  or  circum^ 
stances  upon  which  such  opinions  were  based.  Such  ad- 
mission of  testimony  may  have  been  erroneous.  But  this  is^ 
an  equitable  action.  The  important  question  is  whether  the 
findings  in  favor  of  the  defendant  are  supported  by  compe- 
tent evidence.  We  are  clearly  of  the  opinion  that  they  are.  In 
reaching  this  conclusion  we  exclude  from  our  consideration, 
all  testimony  to  which  exception  was  taken.  We  must  hold- 
that  the  judgment  cannot  be  reversed  on  the  plaintiffs  appeal.. 

4.  The  defendant  has  appealed  from  so  much  of  the  judg- 
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ment  as  is  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  $739.12.  That  part  of  the  judgment  is  based  upon 
a  finding  that  $634  whidi  belonged  to  the  deceased  came  into 
the  hands  of  the  defendant,  and  was  not  included  in  the 
money  given  to  her  by  the  deed  of  gift,  and  hence  belonged 
to  the  estate  of  the  deceased.  A  small  portion  of  that  money 
was  included  in  the  draft  mentioned,  made  payable  to  the 
defendant,  by  the  direction  of  the  deceased,  prior  to  the  time 
when  the  defendant  reached  Thomasville.  The  balance  of  it 
was  of  money  which  the  deceased  gave  to  Dr.  Miller  "for 
safe-keeping  as  soon  as  he  was  taken  sick,"  and  before  the  de- 
fendant left  Mineral  Point.  Dr.  Miller  appears  to  have  de- 
posited that  money  in  the  bank  at  Thomasville  in  the  name 
of  the  defendant.  It  is  undisputed  that  that  money  was  drawn 
out  of  the  bank  by  the  defendant,  and  used  by  her  in  paying 
the  expenses  of  the  deceased  and  their  board  while  at  Thomas- 
ville, so  long  as  it  lasted ;  that  it  only  paid  a  small  portion  of 
their  expenses ;  that  such  money  was  so  used  by  the  defend- 
ant in  paying  such  expenses  by  the  direction  of  the  deceased, 
who  "told  her  to  take  that  [money]  and  use  it  as  long  as  it 
would  last;"  that  "that  much  would  not  last  very  long,"  as 
they  were  then  situated.  Thus  the  money  was  all  spent  at 
the  request  and  by  the  direction  of  the  deceased,  and  really 
for  his  use  and  benefit.  But  even  if  it  were  to  be  regarded  as- 
a  gift,  yet  the  delivery  seems  to  have  been  sufficient  to  satisfy 
a  gift  inter  vivos.  Kilpin  v.  Bailey,  [1892]  1  Q.  B.  582 ; 
Kellogg  v.  Adams,  51  Wis.  138,  8  N.  W.  115;  Williams  v. 
Eoehle,  95  Wis.  510,  70  N.  W.  556.  It  follows  that  there 
was  no  ground  for  holding  that  any  portion  of  that  money 
•belonged  to  the  estate. 

By  the  Court. — That  portion  of  the  judgment  of  the  circuit 
court  from  which  the  defendant  has  appealed  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  modify  the- 
judgment  accordingly,  and  the  judgment  in  all  other  re- 
spects is  affirmed. 
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<jaixun   and  others,   Eespondente,  vs.  Weil  and  others, 

Appellants. 

Decemher  16, 190^— January  IS,  190S. 

.AttachmefU:  Conditions  of  issuance  of  writ:  Motion  to  disnUss: 
Attachment,  how  executed?  Due  diligence  in  service  of  sum- 
mons, when  order  therefor  matter  of  right f  Statutes:  Writ  of 
attachment,  how  executed:  Due  diligence  in  service  of  sum- 
mons: Lien  of  attachment. 

.1.  The  only  condltlonB  of  the  Issuance  of  a  writ  of  attachment  in 
an  action  commenced  in  the  circuit  court  are  that,  concurrently 
therewith,  a  summons  be  issued,  unless  that  shall  have  thereto- 
fore occurred;  that  the  action  shall  not  have  proceeded  to  final 
judgment,  and  that  it  shall  be  one  in  which  such  a  writ  is 
proper.  Whether  there  is  a  cause  of  action  in  fact  against  the 
defendant,  or  the  statutory  conditions  requisite  to  the  execu- 
tion of  the  writ  be  satisfied,  or  the  facts  in  that  regard  exist, 
are  immaterial  on  a  motion  to  dismiss  the  writ  as  improvl- 
dently  granted. 

'2.  A  writ  of  attachment  can  only  be  properly  executed  upon  there 
being  attached  thereto  an  aflldavit,  made  by  the  plaintiff  or 
some  one  in  his  behalf,  satisfying  the  calls  of  sec.  2731,  Stats. 
1898. 

3.  If  property  be  seized  under  a  writ  of  attachment  without  sec. 

2731,  Stats.  1898,  being  complied  with,  the  seizure  may  be  dis- 
charged on  motion,  but  the  writ  cannot  be  set  aside  on  that 
ground  as  improvidently  granted. 

4.  If  the  facts  alleged  in  an  a£Eldavit  for  the  execution  of  a  writ  of 

attachment,  as  to  the  liability  of  the  defendant,  do  not  exist, 
the  provisional  remedy  must  nevertheless  abide  the  result  of 
the  suit,  since  no  question  in  that  regard  can  be  raised  In  the 
proceeding  to  enforce  the  provisional  remedy. 

5.  Independently  of  the  liability  of  the  defendant,  the  grounds  of 

the  issuance  of  a  writ  of  attachment  can  only  be  questioned  by  • 
a  traverse  of  the  affidavit  for  the  execution  of  the  writ  and  trial 
of  the  issues  thus  formed  according  to  sec.  2745,  Stats.  1898. 
«6.  The  statutory  requisites  to  the  granting  of  an  order  for  service 
of  a  summons  by  publication  being  satisfied,  the  right  to  such 
order  is  absolute  regardless  of  whether  the  essential  allega- 
tions of  the  complaint  and  affidavit  upon  which  it  Is  based  are 
true  or  not 
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7.  Neither  the  issuance  of  a  writ  of  attachment  nor  the  seizure  of 

property  thereunder  is  requisite  to  an  order  for  service  of  a. 
summons  by  publication  in  any  case. 

8.  The  right  to  make  seryice  of  a  summons*  by  publication  only 

affects  the  thing  sought  tci  be  reached  in  the  action;  therefore, 
where  the  thing  is  property  of  the  defendant  within  this  state, 
the  order  for  service  by  publication  by  the  express  words  of  the 
statute  is  granted  upon  the  complaint,  duly  verified  and  filed, 
and  an  affidavit,  together  showing  the  facts  required  to  exist, 
which  in  no  case  includes  seizure  of  property  into  the  custody 
of  the  law.    Sec.  2640.  SUts.  1898. 

9.  A  writ  of  attachment  issues  generally  against  the  property  of 

the  defendant  not  exempt  from  execution,  and  may  be  executed 
by  seizing  any  of  such  property  wherever  found  within  the- 
county  of  the  officer  having  the  writ,  even  though  the  property 
be  in  the  possession  of  the  plaintiff. 

10.  An  affidavit  for  service  of  a  summons  by  publication  being  made 

one  day  before  the  granting  of  the  order,  and  stating  that  the- 
plaintiff  is  unable  with  due  diligence  to  make  service  of  the- 
summons  upon  the  defendant,  and  further  stating  the  diligence 
exercised  to  make  such  service  to  be  the  placing  of  the  sum- 
mons in  the  hands  of  an  officer  for  service,  and  his  inabilitr 
to  serve  the  same,  as  evidenced  by  his  return  thereon  dated 
fifteen  days  before  the  making  of  such  affidavit,  is  not,  as  a 
matter  of  law,  insufficient  to  support  the  order  as  regards  the* 
statutory  requirement  that  it  shall  be  made  to  appear  that 
plaintiff  is  unable  with  due  diligence  to  serve  the  summons 
upon  the  defendant 

11.  After  property  has  been  seized  by  an  officer  under  a  writ  of  at- 

tachment, he  may  leave  the  same  with'  the  plaintiff  as  his  bailee 
to  care  for  the  same  temporarily,  without  Jeopardizing  the  1160* 
of  the  attachment.    The  remark  in  Mahon  v.  Kennedy,  87  Wis. 
50,  57  N.  W.  1108,  inconsistent  therewith,  withdrawn. 
[Syllabus  by  Masshall,  J.] 

Appeax  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Wabrbn  D.  Taebant,  Circuit  Judge.  Af- 
firmed. 

Plaintiffs,  by  verified  complaint,  alleged  for  a  first  cause 
of  action  breach  of  a  contract  with  defendants  for  sale  and 
delivery  by  the  latter  to  the  former  of  a  certain  quantity  of 
Vienna  calfskins  of  a  specified  quality,  defendants^  ninety- 
day  draft  on  plaintiffs  for  eighty-five  per  cent  of  the  pur- 
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chase  price,  to  be  accepted  by  the  latter  upon  receipt  by  them 
of  the  invoice  and  the  documents  showing  shipments  of  the 
goods,  the  balance  of  such  price  to  be  paid  upon  receipt  of 
such  goods  at  Milwaukee,  Wisconsin,  and  their  proving,  upon 
examination  thereof,  to  be  according  to  the  agreement.  It 
was  alleged  that  the  eighty-five  per  cent  draft,  amounting  to 
$14,6G9.71,  was  duly  accepted;  that  subsequently  the  goods 
arrived  at  Milwaukee;  that  within  a  reasonable  time  there- 
after the  same  were  examined  by  plaintiffs  and  found  not  to 
be  of  the  character  of  the  skins  contracted  for;  that  there- 
upon defendants  were  duly  notified  thereof  and  that  the 
goods  would  not  be  accepted  and  were  at  Milwaukee  subject 
to  their  order ;  that  plaintiffs  demanded  a  refund  to  them  of 
the  amount  of  the  accepted  draft ;  that  such  demand  was  re- 
fused, and  that  by  reason  of  the  facts  a  liability  of  defend- 
ants accrued  to  plaintiffs  to  the  amount  of  such  draft  For 
a  second  cause  of  action  facts  were  set  forth,  similar  to  those 
above  stated,  for  breach  of  contract  for  the  sale  of  a  quantity 
of  Bavarian  skins,  the  amount  of  the  accepted  draft  being 
$11,316.36.  For  a  third  cause  of  action  plaintiffs  alleged 
payment,  through  mistake  of  fact,  of  $419.55  for  defend- 
ants' benefit,  for  freight  charges  on  the  two  lots  of  skins 
mentioned  in  the  first  and  second  causes  of  action,  said  pay- 
ment being  made  by  plaintiffs  in  the  belief  that  the  skins 
were  according  to  contract,  the  same  not  having  been  ex- 
amined by  them  previous  to  such  payment.  The  complaint 
contained  further  allegations  to  the  effect  that  defendants 
were  nonresidents  of  the  state  of  Wisconsin,  and  that  they 
possessed  property  within  the  state,  such  property  being  the 
skins  mentioned  in  the  complaint  A  writ  of  attachment 
was  duly  sued  out  against  defendants,  the  ground  therefor 
being  that  they  were  not  residents  of  this  state.  Upon  the 
verified  complaint,  duly  filed,  and  an  affidavit,  together  show- 
ing the  requisite  facts,  an  order  for  service  of  the  summons 
by  publication  was  duly  granted.     The  oflScer  to  whom  the 
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writ  of  attachment  was  delivered  for  execution  seized  and 
took  into  his  possession  the  property  mentioned  in  the  com- 
plaint, and  turned  the  same  over  to  one  of  plaintiffs  as  his 
bailor,  taking  his  receipt  therefor.  The  summons  was  served 
in  accordance  with  the  order  therefor.  A  motion  was  made 
to  set  aside  the  writ  of  attachment  and  the  service  of  the 
summons,  it  being  stated  in  the  motion  papers  that  the  de- 
fendants appeared  specially  for  that  purpose  only.  The 
grounds  therefor  stated  in  the  motion  papers  were:  (1)  That 
defendants  had  no  property  in  fact  in  the  state  of  Wisconsin ; 
that  the  property  claimed  to  be  theirs,  to-wit,  the  skins  men- 
tioned in  the  complaint,  was  the  property  of  plaintiffs  and 
in  their  possession  and  under  their  absolute  control.  (2) 
That  the  levy  upon  such  property  was  void  because,  at  the 
time  thereof,  it  was  in  possession  of  plaintiffs,  and  was  left 
in  their  possession,  the  sheriff  taking  a  receipt  therefor  from 
one  of  them.  (3)  That  there  were  fatal  irregularities  in  the 
service  of  the  writ  of  attachment  and  undertaking.  (4) 
That  there  was  unreasonable  delay  in  making  service  of  the 
same.  (6)  That  the  order  of  publication  was  not  supported  by 
the  statutory  requisites  by  complaint  and  affidavit  The  mo- 
tion was  based  on  all  the  papers  in  the  case  theretofore  filed, 
and  upon  the  two  affidavits.  The  purpose  of  the  affidavits 
was  to  show  that  the  skins  delivered  to  plaintiffs  were  in  all 
respects  according  to  the  contract ;  that  the  place  of  delivery 
was  in  the  city  of  New  York,  that  they  were  examined  there 
and  taken  possession  of  by  plaintiffs'  agent,  and  that  before 
the  action  was  commenced  the  title  thereto  passed  to  plaint- 
iffs. Counter  affidavits  were  used  to  the  effect  that  the  place 
of  delivery  of  the  goods  was  not  in  the  city  of  New  York,  but 
was  in  the  city  of  Milwaukee;  that  the  goods  were  not  ex- 
amined by  plaintiffs'  agent  in  New  York,  nor  did  they  exer- 
cise any  control  over  them  until  the  same  arrived  in  the  city 
of  Milwaukee,  and  that  only  such  control  was  then  exercised 
^  was  necessary  to  enable  them  to  examine  the  same,  as  they 
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had  a  right  to  do^  to  see  if  they  correeponded  to  the  agree- 
menty  and  to  retain  the  same  subject  to  defendants'  order. 
The  motion  was  denied  with  $10  costs. 

For  the  appellants  there  was  a  brief  hjDoerfler,  McElroy 
&  Eschweiler,  and  oral  argument  by  F.  0.  EsehweUer. 

For  the  respondents  there  was  a  brief  by  Charles  Qtuxrles 
and  Earing  £  Frost,  and  oral  argument  by  George  Lines 
and  C.  7.  Raring. 

Mabshaix,  J.  The  principal  reason  suggested/  why  tho- 
court  improperly  denied  appellants'  motion,  is  that  they  did 
not  possess  property  within  the  state  when  the  action  was 
commenced.  Counsel  overlooked  this:  The  statute  gives 
every  suitor  with  a  cause  of  action  like  this  the  absolute  right 
to  a  writ  of  attachment,  though  not  to  the  unqualified  right  to- 
have  it  executed.  In  fact,  it  is  not  necessary  even  that  a  cause- 
of  action  be  made  to  appear  before  the  issuance  of  the  writ 
and  as  a  condition  thereof.  Sec.  2730,  Stats.  1898,  pro- 
vides that  "the  writ  of  attachment  shall  be  issued  on  the  re- 
quest of  the  plaintiff,  by  the  clerk  of  the  court,  either  at  the 
time  of  the  issuing  of  the  sunmions  in  the  action  or  at  any 
time  thereafter  before  final  judgment"  Sec.  2731,  Id.,  pro- 
vides that,  before  it  shall  be  executed,  "the  plaintiff  or  some 
one  in  his  behalf  shall  make  and  annex  thereto  an  affidavit 
stating  that  the  defendant  named  in  such  writ  is  indebted  to 
the  plaintiff  in  a  sum  exceeding  fifty  dollars,  and  specifying 
the  amount  of  such  indebtedness  as  near  as  may  be,  over 
and  above  all  legal  set  offs,  and  that  the  same  is  due  upom 
contract,  express  or  implied,  or  upon  judgment  or  decree, 
and  containing  a  further  statement  that  the  deponent  knows 
or  has  good  reason  to  believe"  either  one  of  several  things, 
one  of  them  being  that  the  "defendant  is  not  a  resident  of 
this  state."  Thus,  the  right  to  the  writ  is  conditioned  only 
upon  the  issuance  of  a  summons.  The  right  to  have  it  ex- 
ecuted is  dependent  upon  there  being  attached  thereto  the* 
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affidavit  required  by  sec.  2731.  Whether  there  is  in  truth 
a  cause  of  action  in  favor  of  the  plaintiff,  or  whether  the 
facts  set  forth  in  Ihe  affidavit  exist,  does  not  go  either  to  the 
right  to  the  writ  or  to  have  it  executed ;  so  the  nonexistence 
thereof  is  not  a  good  ground  for  setting  the  writ  aside. 

There  is  no  controversy  here  but  that  all  the  requisites  to 
the  issuance  and  execution  of  the  writ  were  fully  complied 
with.  If  the  facts  alleged  in  the  affidavit,  independent  of 
those  respecting  defendant's  liability,  concerning  the  exist- 
ence of  the  ground  entitling  the  plaintiff  to  the  writ,  did  not 
exist,  the  remedy  was  not  by  motion  to  dismiss  the  writ  as 
improvidently  granted,  but,  the  one  provided  by  statute,  a 
traverse  of  the  affidavit  for  the  writ  and  a  trial  of  the  issues 
thus  formed.  Sees.  2745,  2746,  Stats.  1898.  Such  sections 
expressly  leave  all  questions  relative  to  the  liability  of  de- 
fendants to  plaintiffs  to  be  determined  upon  the  trial  of  the 
action,  and  require  the  question  of  whether  grounds  other- 
wise existed  for  the  execution  of  the  writ,  if  disputed,  to  be 
determined  in  the  manner  indicated. 

The  service  of  the  summons  could  not  properly  be  set  aside 
for  want  of  the  facts  authorizing  the  making  of  the  order  of 
publication,  because  the  statute  does  not  make  the  right  to 
such  order  depend  upon  the  truth  of  the  allegations  of  the 
affidavit  and  complaint  upon  which  it  is  based,  but  upon  cer- 
tain statutory  requisites  being  complied  with,  namely,  that 
the  complaint  shall  be  duly  verified  and  filed,  and  that  itf  to- 
gether with  the  affidavit,  shall  satisfy  the  court  that  a  cause 
of  action  exists  in  which  service  of  the  summons  may  be 
properly  made  by  publication,  and  that  either  one  of  several 
other  things  exists,  one  being  that  the  defendant  is  not  a  resi- 
dent of  this  state  and  has  property  therein.  Sees.  2639,  2640^ 
Stats.,1898 ;  BaHh  v.  Bumham,  105  Wis.  555,  81  N.  W.  809.. 
There  is  no  question  but  that  all  those  requisites  were  com- 
plied with  here.  Therefore,  if  it  be  not  true,  as  claimed,  that 
Vol.  116-16 
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the  properly  mentioned  in  the  complaint  and  affidavit  for  the 
order  of  publication  belonged  to  defendants,  that  constitutes 
no  sufficient  ground  for  setting  aside  the  service  of  the  sum- 
mons because  the  order  therefor  was  improperly  granted. 

The  point  is  made  that  sec.  2736,  Stats.  1898,  requires  the 
writ  of  attachment  and  undertaking  and  inventory  in  at- 
tachment proceedings  to  be  served  on  the  defendant,  and 
that  a  failure  so  to  do  renders  the  proceedings  void.  There 
are  several  sufficient  answers  to  that  Firsts  failure  to  make 
proper  service  of  the  attachment  papers  only  goes  to  the 
validity  of  the  attachment,  not  to  the  validity  of  the  writ 
Second,  if  that  were  otherwise,  and  there  were  no  proper  ser- 
vice of  the  attachment  papers,  it  would  not  affect  the  service 
of  the  summons,  because  seizure  of  property  imder  a  writ  of 
attachment  is  not  necessary  to  the  jurisdiction  of  the  court 
over  the  same  or  authority  for  service  of  the  summons  upon 
the  defendant  by  publication.  It  is  sufficient  if  it  be  made 
to  appear  by  the  complaint  or  the  affidavit  for  the  order  of 
publication  that  the  defendant  has  property  in  this  state 
which  can  be  reached  by  proceedings  to  enforce  the  judgment 
in  case  one  is  rendered.  The  statutory  requisites  for  an  order 
of  service  by  publication  do  not  include  seizure  of  property 
or  any  use  of  the  provisional  remedy  by  attachment  proceed- 
ings. Attention  has  been  many  times  called  to  that  by  this 
court,  though  a  seizure  of  property  is  commonly  supposed  to 
be  necessary  because  that  method  of  proceeding  is  the  usual 
and  probably  the  only  one  to  efficiently  guard  the  interests  of 
the  plaintiff.  Jwrvis  v.  Barrett,  14  Wis.  591;  Wirmer  v. 
Fitzgerald,  19  Wis.  893;  Jones  v.  Spencer,  15  Wis.  583; 
Witt  V.  Meyer,  69  Wis.  595,  35  N.  W.  25.  Third,  service  of 
the  attachment  papers  on  the  defendant  is  not  required  where 
he  is  not  a  resident  of  this  state. 

The  further  point  is  made  that  service  of  the  summons 
was  not  made  within  a  reasonable  time  after  the  execution 
of  the  writ  of  attachment,  and  that  the  delay  is  a  sufficient 
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ground  for  setting  aside  the  attachment  The  rule  invoked 
does  not  apply  to  this  case :  First,  because  there  was  no  un- 
reasonable delay;  and  second^  because  the  motion  here  was 
not  to  set  aside  the  attachment,  but  to  set  aside  the  writ  of  at- 
tachment and  the  service  of  the  summons. 

Appellants'  counsel  next  claim  that  property  of  the  defend- 
ants in  the  hands  of  the  plaintiffs  could  not  be  seized  on  a 
writ  of  attachment  If  that  were  so  it  would  be  good  ground 
for  discharging  the  attachment,  but  not  for  setting  aside  the 
writ  of  attachment  But  it  is  not  so.  A  writ  of  attachment 
issues  generally  against  the  property  of  the  defendant,  not  ex- 
empt from  execution,  and  may  be  executed  by  seizing  any  of 
such  property  wherever  found  within  the  county  of  the  oflS- 
cer  having  the  writ  Sec.  2736,  Stats.  1898,  expressly  so 
provides. 

Next  the  claim  is  made  that  the  service  of  the  summons 
should  have  been  set  aside  because  the  affidavit  upon  which 
the  order  of  publication  was  made  did  not  show  that  plaintiff 
was  unable,  with  due  diligence,  to  make  service  of  the  sum- 
mons upon  the  defendants.  That  is  based  upon  the  fact  that 
it  appears  by  the  affidavit  that  the  efforts  made  to  obtain  ser- 
vice of  the  summons  upon  the  defendants  within  this  state 
were  confined  to  delivering  the  summons  to  the  sheriff  with 
directions  to  serve  the  same,  and  that  he  returned  that  he  was 
unable  to  make  such  service,  the  return  being  dated  fifteen 
days  before  the  making  of  the  affidavit  Counsel  rely  on 
Roosevelt  v.  Land  &  R.  Co.  108  Wis.  653,  84  N.  W.  167,  and 
Rockman  v.  Ackerman,  109  Wis.  642,  85  N.  W.  491.  Those 
cases  are  not  in  point  The  circumstance  in  each,  which  was 
deemed  vital  to  the  order  of  publication,  was  the  lapse  of  a 
considerable  length  of  time  between  the  making  of  the  affi- 
davit for  the  order  of  publication  and  the  granting  of  the 
order,  not,  as  here,  between  the  making  of  the  return  of  the 
sheriff  upon  the  summons,  showing  his  inability  to  serve  the 
same  upon  the  defendant,  and  the  making  of  the  affidavit 


244  SOPREME  COUET  OF  WISCONSIN.       [Jan. 

GalluQ  ▼.  Weil,  116  Wi&  236. 

The  affidavit  here  was  made  but  one  day  before  the  granting 
of  the  order.  It  followed  the  language  of  the  statute.  It 
stated,  independently  of  all  other  matters,  that  the  plaintiffs 
were  unable  with  due  diligence  to  make  service  of  the  sum- 
mons in  the  action  upon  the  defendants.  There  was  the 
further  statement  that  neither  of  the  defendants  could  be 
found  within  the  state  of  Wisconsin,  although  diligent  effort 
to  that  end  and  to  serve  the  summons  upon  them  had  been 
made,  as  shown  by  the  return  of  the  sheriff  of  Milwaukee 
county,  Wisconsin,  indorsed  upon  the  summons  and  filed  in 
the  action.  We  find  nothing  in  the  cases  to  which  counsel 
refer,  calling  for  a  decision  that  such  an  affidavit,  made  one 
day  before  the  application  for  an  order  for  service  by  publi- 
cation, is,  as  a  matter  of  law,  insufficient  therefor. 

The  further  point  is  made  by  counsel  for  appellants,  that 
the  attachment  was  void  because  the  property  was  left  with 
one  of  the  plaintiffs  as  bailee.  To  that  counsel  cite  Mahon  v. 
Kennedy,  87  Wis.  50-52,  57  N.  W.  1108,  The  facts  there 
were  substantially  as  follows:  The  officer  did  not  take  the 
property  into  his  possession  at  all.  He  made  a  verbal  ar- 
rangement with  the  plaintiff  to  the  effect  that  the  property 
should  be  considered  as  levied  upon  and  left  in  his  hands  as 
receiptor.  The  property  was  not  at  hand,  nor  was  it  then  or 
at  any  time  thereafter  actually  in  the  possession  of  the  plaint- 
iff or  of  the  officer.  There  was  no  actual  change  in  the  cus- 
tody thereof.  Subsequently  the  same  was  seized  by  another 
officer  under  a  valid  writ  against  the  owner  thereof.  The 
court  held  that  the  last  attachment  took  precedence  over  the 
proceedings  imder  the  first  writ,  not  because  the  property  was 
left  with  the  plaintiff  after  having  been  taken  possession  of 
under  the  writ,  but  because  there  was  no  seizure  thereof  or 
change  of  possession  at  aU.  This  is  the  language  of  the  opin- 
ion relied  upon:  "It  is  not  competent  to  deliver  it  (the  at- 
tached property)  to  the  plaintiff  in  the  attachment,  nor  to 
make  him  receiptor,"  citing  Drake,  Attachm.  §  290.    There 
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was  no  call  in  the  facts  for  that  expression.  It  is  not  sup- 
ported by  the  citation  upon  which  it  is  based  as  the  same 
should  be  understood.  Such  citation  is  based  on  Vanneier  v. 
Crossman,  89  Mich.  610^  which  is  to  the  effect  that  an  officer 
has  no  right,  after  having  seized  property  under  a  writ  of 
attachment  by  directions  of  the  plaintiff,  to  thereafter  sur- 
render control  thereof  to  the  latter  pending  the  litigation, 
upon  his  discovering  that  such  property  is  his  own  and  plaint- 
iff's demanding  possession  thereof.  The  expression  in  Mahon 
V.  Kennedy,  so  far  as  it  conveys  the  idea  that  making  a  plaint- 
iff receiptor  for  the  sheriff,  of  property  in  his  possession, 
under  a  writ  of  attachment  in  the  action,  is  fatal  to  the  at- 
tachment, must  be  withdrawn.  There  was  no  such  question 
involved  in  Vanneter  v.  Crossman.  It  was  in  effect  there 
held,  and  was  expressly  stated  in  Drake,  Attachm.  §  290,  that 
the  delivery  of  the  property  to  the  plaintiff  under  the  cir- 
cumstances there  involved  did  not  constitute  good  ground  fc>r 
a  vacation  of  the  attachment.  An  officer,  after  having  dis- 
possessed a  defendant  of  property  under  a  writ  of  attachment 
against  him,  may,  without  affecting  the  continued  lien  of  the 
attachment,  make  the  plaintiff  his  bailor  to  take  care  of  the 
property  temporarily. 

What  has  been  said  covers  all  points  presented  that  seem 
worthy  of  special  mention. 

By  the  Court. — ^The  judgment  is  affirmed. 
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Wallbbe,  County  Judge,  Respondent,  vs.  Wilmanns,  imp., 

Appellant 

DecemJ>er  16, 190Z-^anuary  XS,  1909, 

Estates  of  decedents:  Testamentary  trustees:  Executors:  Accounting: 
Principal  and  surety:  Action  on  executor's  bond:  Appeal  and 
error:  Limitation  of  actions. 

1.  Where,  on  petition  of  beneficiaries  under  a  will,  the  county  court 

cites  the  executor  to  appear,  file  his  account,  and  show  cause 
why  a  trustee  should  not  be  appointed  and  the  funds  in  the 
executor's  hands  paid  over  to  him,  the  distinctive  purpose  of 
the  proceeding  is  not  changed,  nor  does  the  court  lose  its 
power  to  entertain  and  consider  the  whole  matter  and  appoint 
such  a  trustee,  although  it  does  not  do  so  until  after  a  hearing 
on  the  executor's  account,  to  which  Is  attached  a  petition  for 
construction  of  the  will,  followed  by  an  appeal  by  the  executor 
from  the  order  stating  his  account  At  most,  if  an  irregularity, 
it  is  not  one  of  which  the  surety  on  the  executor's  bond  can 
complain. 

2.  Where  an  executor  is  also  named  as  testamentary  trustee  under 

a  will,  his  functions  and  duties  as  executor  do  not  cease  until 
his  final  account  as  such  executor  has  been  filed  and  allowed. 
8.  Where  a  county  court  has  Jurisdiction  to  settle  and  allow  an 
executor's  account,  such  settlement  and  allowance  are  binding 
on  the  sureties  on  his  bond. 

4.  Under  sec.  4014,  Stats.  1898  (proTiding  that  the  county  court  may 

permit  an  action  on  an  executor's  bond  when  the  amount  due 
has  been  ascertained  and  ordered  paid,  if  the  executor  shall 
neglect  to  pay  it  when  demanded),  it  is  not  necessary  that  a 
devastavit  and  default  be  determined  against  the  executor  be- 
fore the  commencement  of  an  action  on  the  bond. 

5.  An  action  against  an  heir  or  legatee  of  a  surety  on  an  executor's 

bond  is  not  barred  because  no  claim  was  filed  against  the  estate 
of  the  surety,  where  it  appears  that  the  executor's  account  was 
not  filed  until  after  the  surety's  estate  was  settled. 

6.  A  question  cannot  be  considered  oh  appeal  in  the  absence  of  any 

findings,  request  for  findings  thereon,  or  exception  that  raises 
such  question. 

7.  An  executor's  liability  continues  until  his  account  is  fully  settled 

and  the  estate  fully  administered. 

8.  Where  no  final  order  has  been  made  distributing  a  decedent's 

estate,  recovery  of  the  full  amount  found  to  be  due  from  an 
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executor  may  be  had  against  his  surety.  In  an  action  at  law 
on  his  bond,  although  the  executor  Is  a  beneficiary  under  the 
wiU. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wakren  D.  Tabkant,  Circuit  Judge.    Affirmed. 

On  September  13,  1878,  the  defendant  James  S.  White 
was  duly  appointed  executor  of  the  estate  of  Mary  Ann  White, 
and  on  the  same  day  duly  qualified  as  such  by  accepting  said 
trust  and  filing  a  bond  in  the  usual  form,  signed  by  Frederick 
Wilmanns  and  F.  S.  Blodgett  as  sureties,  in  the  sum  of 
$20,000.  Said  bond  was  duly  approved,  and  letters  testa- 
mentary were  duly  issued.  White  thereafter  entered  upon 
the  discharge  of  his  duties,  and  took  possession  of  aU  the  prop- 
erty of  deceased,  and  converted  it  into  money  prior  to  October 
1,  1884.  Prior  to  the  proceedings  hereinafter  mentioned,  the 
last  account  of  White  as  executor  was  filed  in  1884.  On 
October  1,  1896,  two  of  the  beneficiaries  under  the  will  made 
separate  petitions  to  the  county  court  for  the  purpose  of  re- 
quiring White  to  file  his  final  account,  one  of  them  asking  that 
he  be  required  to  settle  his  account,  and  pay  over  to  a  trustee, 
to  be  appointed,  the  moneys  they  were  entitled  to.  The  cita- 
tion was  issued,  but  a  hearing  was  delayed  because  of  the  dis- 
qualification of  the  county  judge,  but  was  finally  heard  by 
Judge  Belden.  On  February  21,  1899,  White  filed  his  ac- 
count. Objections  were  filed  thereto,  and  a  guardian  ad  litem 
for  certain  minors  was  appointed.  In  October  White  attached 
a  petition  to  his  final  account,  asking  that  a  certain  clause  in 
Mrs.  White's  will  be  construed.  On  December  13,  1899,  an 
order  was  made  by  Judge  Pereles  stating  the  executor's  ac- 
count, charging  him  with  $7,410.95  over  disbursements,  and 
construing  Mrs.  White's  will,  which  order  was  reduced  to 
writing  on  December  29th.  On  December  13th  all  the  parties 
interested  in  the  estate  were  present  or  represented,  and  the 
matter  of  the  appointment  of  D.  L.  Jones  as  trustee  was  talked 
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over,  and  virtually  agreed  upon,  but  no  order  was  then 
entered.  Later  Mr.  White  appealed  to  the  circuit  court  from 
the  order  stating  his  account  The  case  was  tried,  and  by  the 
judgment  of  the  circuit  court  the  order  of  Judge  Peebles 
was  affirmed,  and  the  case  remanded.  On  September  7,  1900, 
the  order  appointing  the  Mr.  Jones  as  trustee  was  made,  and 
thereafter  a  bond  was  filed  as  required  and  letters  of  trust 
were  issued.  Jones,  as  trustee,  made  a  demand  upon  White 
to  pay  over  the  sum  in  his  hands  as  executor,  which  was  re- 
fused. Thereafter  the  trustee  made  a  petition  to  the  coimty 
court  setting  out  the  former  proceedings,  the  demand  and  re- 
fusal of  White  to  pay  over,  and  prayed  leave  to  commence 
this  action  on  White's  bond  in  the  name  of  the  county  judge. 
Such  leave  was  duly  granted.  In  the  meantime  the  surety 
Blodgett  died  insolvent.  On  January  12,  1891,  the  surety 
Wilmanns  died  testate,  and  his  estate  was  closed,  and  his  prop- 
erty assigned  to  the  defendant  Marie  Wilmanns  on  March  18, 
1892,  and  "prior  to  the  filing  of  White's  account  as  executor, 
which  estate  amounted  to  more  than  $14,000.  This  action  is 
to  recover  from  Mrs.  Wilmanns  and  the  executor.  White,  the 
amount  held  by  the  latter  hereinbefore  mentioned.  The  de- 
fendants made  separate  answers,  admitting  many  of  the 
matters  alleged  in  the  complaint,  but  denying  the  rightful 
appointment  of  Jones  as  trustee,  and  setting  up  some  matters 
that  will  be  referred  to  in  the  opinion.  The  court  found  the 
facts,  and  by  the  ninth,  tenth,  and  fifteenth  findings  found 
that  Jones  was  duly  appointed  as  trustee,  and  that  White  had 
refused  and  neglected  to  comply  with  the  terms  of  his  bond 
as  executor  upon  demand.  Both  defendants  excepted  to  these 
findings.  Judgment  was  entered  for  the  plaintiff  for 
$8,394.70  and  costs,  from  which  Mrs.  Wilmanns  takes  this 
appeal. 

For  the  appellant  there  was  a  brief  by  Pierson  W.  Halsey, 
attorney,  and  Charles  Quarles,  of  counsel,  and  oral  argument 
by  Mr.  Halsey  and  Mr.  George  Lines. 
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William  Kaumheimer,  attorney,  and  P.  Lloyd  Jones,  of 
counsel,  for  the  respondent 

Babdeen,  J.  1.  Many  questions  are  raised  on  this  appeal, 
tlie  chief  of  which  is  whether  the  county  court  of  Milwaukee 
-county  had  the  right  or  jurisdiction  to  appoint  Mr.  D.  L. 
Jones  as  trustee.  We  have  been  greatly  aided  in  a  solution  of 
this  question  by  the  written  opinion  of  the  trial  judge  found 
in  the  record,  but  not  printed,  as  it  ought  to  have  been.  It 
requires  little  more  than  a  statement  of  the  facts  to  show  that 
the  defendant's  contention  is  without  foundation.  Much  of 
<lefendant's  argument  is  based  upon  false  assumptions  of  what 
the  record  discloses.  It  appears  that  from  1884  to  1896 
White,  the  executor,  made  no  accounting  to  the  court.  His 
final  account  had  never  been  presented  or  allowed.  In 
October,  1896,  two  of  the  persons  interested  in  the  estate  peti- 
tioned that  he  be  cited  to  appear  and  file  his  final  account  and 
show  cause  why  he  should  not  pay  over  the  funds  in  his  hands 
to  a  trustee.  Such  citation  was  issued,  and  he  was  directed  to 
show  cause  why  a  trustee  should  not  be  appointed,  etc.  This 
set  the  machinery  of  the  law  in  motion,  and  the  fact  that  mat- 
ters were  delayed  for  some  time  did  not  change  the  distinctive 
purpose  of  the  proceeding.  The  court  had  full  jurisdiction  of 
the  proceeding,  and  no  one  is  here  complaining  of  want  of 
notice  who  has  any  right  to  do  so.  Neither  did  the  delay  in 
procedure  devest  the  court  of  its  power  to  entertain  and  con- 
sider the  matter.  The  different  steps  in  the  case  of  White's 
thereafter  filing  an  account  and  a  petition  to  have  the  will 
construed,  and  his  appeal  thereafter,  did  not  oust  the  court  of 
the  right  to  hear  the  whole  matter,  and  the  fact  that  eventual 
relief  was  secured  by  several  orders  in  the  case  is  not  one  that 
the  appellant  can  take  advantage  of  in  this  collateral  way. 

It  does  not  alter  the  situation  at  all  that  White  was  testa- 
mentary trustee.  His  duties  and  functions  as  executor  did 
not,  in  law,  cease  until  his  final  accotint  as  such  had  been  filed 
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and  allowed.  See  Barney  v.  BabcocJc's  Estate,  115  Wis.  409^ 
91  N.  W.  982.  The  county  court  had  ample  jurisdiction  to 
settle  and  allow  his  account^  and  such  settlement  and  allow- 
ance are  binding  upon  the  sureties  on  his  bond.  His  duties  as 
executor  continued  until  he  qualified  as  testamentary  trustee, 
and,  as  it  does  not  appear  that  he  had  so  qualified,  he  held  the 
money  in  his  hands  as  executor  until  his  final  account  was 
settled.  Schinz  v.  Schinz,  90  Wis.  236,  63  N.  W.  162.  It 
abimdantly  appears  that  at  the  time  the  order  allowing  his 
account  was  made,  it  was  talked  over  that  Mr.  Jones  should  be 
appointed  as  trustee,  and  that  Mr.  White  consented  to  that 
arrangement.  The  fact  that  White  took  an  appeal  from  such 
allowance  and  some  little  time  intervened  before  the  order  of 
appointment  of  the  trustee  was  actually  entered,  is  not  con- 
sidered one  that  vitiates  such  appointment,  or,  if  deemed  an 
irregularity,  is  not  one  the  appellant  is  in  a  position  to  take 
advantage  of. 

2.  Another  point  urged  by  appellant  is  that  the  judgment 
against  her  is  void  because  a  devastavit  and  default  had  not 
first  been  determined  as  against  the  executor.  There  are- 
some  things  said  in  Barth  v.  Graf.  101  Wis.  27,  37,  76  N.  W. 
1100,  1103,  which  would  seem  to  justify  that  contention. 
This  language  is  there  used : 

"And  yet  in  all  such  cases  it  would  seem  the  breach  of  the^ 
bond  must  be  fixed  by  the  judgment,  decree,  or  finding  of  the 
court  having  jurisdiction,  before  an  action  will  lie  against  the 
sureties  on  the  bond." 

This  is  the  rule  sustained  by  the  great  weight  of  authorities,. 
in  absence  of  a  statute  on  the  subject.  2  Brandt,  Sur.  (2d 
ed.)  §  578.  The  mistake  we  made  was  in  overlooking  the 
fact  that  we  have  a  statute  on  the  subject.  We  think  sec  4014,. 
Stats.  1898,  fully  covers  the  situation,  and  renders  further 
discussion  of  the  question  unnecessary.  The  statement  in 
Barth  v.  Oraf,  referred  to,  must  be  considered  as  modified  as 
to  all  cases  coming  within  the  purview  of  sec.  4014.    There 
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are  also  very  grave  doubts  of  the  question  being  before  us  be- 
cause of  the  failure  of  the  court  to  make  any  findings  that 
fairly  cover  the  question^  and  because  of  failure  of  appellant 
to  raise  it  by  any  proper  request  to  find,  or  exceptions.  If  the 
question  is  before  us  at  all,  it  is  considered  that  the  amount 
that  should  go  into  the  hands  of  the  trustee,  had  been  estab- 
lished by  the  court,  and  a  demand  and  refusal  of  the  trustee 
to  pay  over  shown.  The  order  permitting  the  trustee  to  com- 
mence this  action  was  one  which  might  have  been  secured 
without  notice,  and  was  not  open  to  collateral  attack.  Roberts 
V.  WeadocJe,  98  Wis.  400,  74  N.  W.  93. 

3.  Another  point  urged  with  some  confidence  is  that  the 
right  of  action  against  the  heir  or  legatee  of  the  deceased 
surety,  Mrs.  WilmannSj  is  barred,  because  no  claim  was  filed 
against  the  estate  of  the  deceased  surety.  The  surety  died  in 
January,  1891,  and  the  estate  was  distributed  March  18, 
1892.  There  are  no  findings,  requests  to  find,  or  exceptions 
that  raise  the  question.  If  the  question  were  fairly  presented, 
still  we  think  the  situation  is  not  such  as  to  call  for  an  applica- 
tion of  the  statute.  The  executor  did  not  file  his  annual  ac- 
count until  long  after  the  estate  of  Willmanns  had  been  set- 
tled, and  no  claim  was  in  existence  that  could  have  been  filed 
during  the  pendency  of  settlement.  The  situation  seems  to 
have  been  fully  covered  by  what  was  said  by  this  court  in 
Mann  v.  Everts,  64  Wis.  372,  25  N.  W.  209,  and  South  Mil- 
waukee Co.  V.  Murphy,  112  Wis.  614,  88  N.  W.  583,  against 
the  appellant^s  contention. 

4.  Another  claim  is  that  the  claim  against  Mrs.  Wilmann& 
is  barred  by  sees.  4014  and  3968,  which  are  claimed  to  operate 
as  statutes  of  limitation.  This  question  was  raised  by  the 
answer,  yet,  as  in  the  cases  before  mentioned,  there  is  no  filnd- 
ing,  request  to  find,  or  exception  which  present  the  question. 
We  note  on  passing,  however,  that  the  executor^s  liability  is 
held  to  continue  until  his  account  is  settled  and  the  estate 
fully   administered.     Gary,   Prob.    Law,    §  253,   note   110,. 
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§  480,  note  25 ;  3  Woemer,  Adm'n,  62.  And  see  Barney  v. 
BabcocVs  Estate,  115  Wis.  409,  91  N.  W.  982.  The  jud^ 
'ment  of  the  county  court  that  White  held  the  sum  in  contro- 
versy as  executor  is  binding  upon  the  sureties,  and  cannot  be 
limpeached  in  a  collateral  proceeding. 

5.  Finally,  appellant  objects  to  the  amount  of  the  judg- 
ment against  her,  because :  First,  the  judgment  included  the 
income  payable  annually  to  the  brothers  and  sisters  of  the 
-executors;  and,  second,  because,  under  the  terms  of  his 
mother's  will,  he  owns  a  one-fourth  interest  in  the  estate  he 
holds.  As  to  the  first  proposition,  the  finding  of  the  county 
court  is  conclusive.  It  must  be  presumed  that  the  court  took 
into  consideration  all  expenditures  made  by  the  executor  up 
-to  the  date  his  account  was  settled  in  1899,  and  confirmed  on 
appeal  in  1900.  The  binding  character  of  this  judgment  has 
already  been  alluded  to.  The  answer  to  the  second  proposi- 
tion is  evident  from  the  fact  that,  no  final  order  having  been 
made  settling  or  distributing  Mrs.  White's  estate,  the  trial 
court  had  no  means  of  knowing  how  much  would  be  the  share 
of  each  distributee.  This  being  an  action  at  law  on  the  bond, 
the  court  could  not  usurp  the  functions  of  the  county  court, 
and  make  a  distribution  of  the  estate  held  by  the  executor. 
When  the  matter  comes  before  the  proper  tribunal,  no  doubt 
lie  court  will  protect  Mrs.  Wilmanns  from  any  loss  on  account 
of  any  claim  of  White  to  the  fund  in  controversy. 

Many  other  questions  have  been  raised  and  discussed  by  the 
appellant,  but  which  are  without  any  foundation  in  the  rec- 
ord. Any  that  are  not  here  noticed  are  deemed  to  have  been 
•correctly  decided  by  the  trial  court. 

By  the  Court. — Judgment  is  affirmed. 
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The  State  ex  eel.  Winchbll  vs.  The  Ciecuit  Couet  eok 
Waukesha  County. 

December  16,  190^-^anuary  IS,  1909. 

Certiorari,  when  not  proper  remedy:  Change  of  venue  pending  trial: 
Mandamus:  Supreme  court:  Superintending  power:  Correction 
of  jurisdictional  excesses:  Practice, 

1.  In  a  suit  to  abate  a  nuisance,  pending  in  a  county  court  having 

civil  jurisdiction,  the  action  was  tried  on  equitable  issues,  the 
order  therefor  providing  that,  should  Judgment  thereon  go 
against  defendant,  the  ultimate  assessment  of  damagies  be  made 
by  a  jury  or  referee.  Interlocutory  judgment  on  the  equitable 
issues  having  been  entered  in  favor  of  plaintiff,  it  was  affirmed: 
on  appeal.  After  remission  of  the  cause  it  was  placed  on  the- 
calendar  for  trial.  Thereupon  the  defendant  filed  an  affidavit 
of  prejudice  of  the  judge,  and  an  order  was  entered  changing 
the  place  of  trial  to  the  circuit  court  Held,  that  such  order,, 
changing  the  place  of  trial,  was  void,  being  beyond  the  juris- 
diction of  the  court,  since  it  was  made  after  the  trial  had  com- 
menced and  while  it  was  not  yet  fully  completed. 

2.  Where,  on  application  for  a  ch&nge  of  venue,  the  court's  action 

in  actually  transmitting  the  record  is  beyond  its  jurisdiction, 
because  taken  after  the  trial  had  commenced,  and,  on  due  motion^ 
therefor,  the  court  to  which  the  record  has  been  physically 
transmitted  refuses  to  remand  the  record,  the  only  process  by 
which  the  supreme  court  can  compel  the  granting  of  an  order 
remitting  the  record  to  the  county  court,  is  by  writ  of  manda- 
mus, 

3.  In  such  case,  since  reversal  of  the  action  of  the  court  to  which 

the  record  has  been  transmitted  will  still  leave  the  record  in 
the  wrong  court,  and  the  relator  in  the  same  predicament,  the 
supreme  court  will  not  allow  a  litigant  to  invoke  its  superin- 
tending power,  as  nothing  practical  can  be  accomplished 
thereby. 

4.  Where  a  county  court  exceeds  its  jurisdiction  in  improperly 

transmitting  the  record  in  a  cause  to  the  circuit  court,  the 
latter  court  has  jurisdiction  to  hear  and  decide  a  motion  to 
remand  the  record,  and  such  motion  being  within  its  jurisdic- 
tion an  order  denying  the  same  cannot  be  reviewed  on  certio- 
rari. 

Certiorari  to  review  an  order  of  the  circuit  court  for  Wau- 
kesha county:  James  J.  Dick,  Circuit  Judge.  Writ  quashed^ 
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Motion  to  quash  a  writ  of  certiorari  addressed  to  the  circuit 
court,  and  based  upon  the  following  facts :  The  relator  having 
brought  an  action  in  the  county  court  for  Waukesha  county 
against  the  city  of  Waukesha  to  abate  a  nuisance  consisting 
in  the  emptying  of  impure  and  noxious  sewerage  into  a  stream 
above  and  near  her  land,  and  to  recover  damages  thereby  occa- 
sioned, and  that  action  being  at  issue,  both  as  to  the  existence 
of  the  nuisance  and  the  amount  of  damages,  it  was  called  for 
trial  on  May  19,  1900.  Thereupon  the  court  directed  (the 
parties  consenting)  that  the  action  be  tried  upon  the  equitable 
issue,  or  upon  all  the  issues  except  the  question  of  damages ; 
the  judgment  to  provide,  should  it  be  against  the  defendant, 
for  the  ultimate  assessment  of  damages  by  a  jury  or  reference. 
Interlocutory  judgment  was  entered  in  favor  of  the  plaintiff, 
and,  upon  appeal  to  this  court,  was  on  April  9, 1901,  affirmed, 
with  slight  modification.  110  Wis.  101,  85  N.  W.  668,  84 
Am.  St.  Rep.  902.  After  remission  of  the  case,  it  was  placed 
on  the  calendar,  and  the  judgment  of  the  county  court  modi- 
fied to  conform  to  the  mandate  of  the  supreme  court;  and 
thereupon,  on  March  4,  1902,  the  defendant  filed  an  affidavit 
of  prejudice  of  the  judge  of  said  court,  whereupon  an  order 
changing  the  place  of  trial  to  the  circuit  court  of  WauJcesha 
county  was  entered,  and  the  records  transmitted  to  that  court. 
Thereupon  the  plaintiff,  upon  affidavits  showing  substantially 
the  foregoing  facts,  moved  the  circuit  court  for  an  order  re- 
manding the  record  to  the  coimty  court,  which  order,  on  June 
10,  1902,  was  denied  by  the  circuit  court;  that  court  holding 
that  said  action  was  properly  removed.  Original  writ  of 
certiorari  from  this  court  was  sued  out  upon  the  assertion  that 
the  circuit  court  had  no  jurisdiction  of  the  case,  "to  the  end 
that  this  court  may  be  certified  of  all  proceedings  in  said 
action,  and  said  order  overruling  plaintiff's  motion  to  remand 
the  records  in  said  action  to  said  county  court  duly  reversed." 
The  circuit  court  made  return  of  the  entire  record,  and  now 
moves  to  quash  said  writ  as  improvidently  issued. 
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For  the  relator  there  was  a  brief  by  Armin  &  Waite,  and 
oral  argument  by  C.  E.  Armin. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Senry  Lochney,  attorney,  and  H.  J,  Frame,  of  counsel. 

Dodge,  J.  That  the  order  of  the  county  court  changing  the 
venue  of  the  action  of  Winchell  v.  Waukesha,  110  Wis.  101, 
85  N.  W.  668,  was  made  after  the  trial  had  commenced,  and 
while  it  was  not  yet  fully  completed,  seems  too  obvious  for  de- 
bate, in  the  light  of  the  decisions.  8  wine  ford  v.  Pomeroy,  16 
Wis.  553;  Cairns  v.  O'Bleness,  40  Wis.  469;  Orobman  v. 
Eahn,  59  Wis.  93,  17  N.  W.  545 ;  Dujfy  v.  Hickey,  68  Wis. 
•380,  32  K  W.  54;  Peterson  v.  Daniel  Shaw  L.  Co.  93  Wis. 
500,  67  N.  W.  1118.  Hence,  of  course,  that  order,  when 
made,  was  beyond  the  jurisdiction  of  the  county  court  and 
void,  and,  had  it  been  called  to  the  attention  of  this  court  by 
certiorari,  must  have  been  reversed.  State  ex  rel.  W.  0.  Tay- 
lor Co.  V.  Elliott,  108  Wis.  163,  84  N.  W.  149.  That,  how- 
ever, was  not  done,  but  the  record  was  allowed  to  be  physically 
-transmitted  to,  and  entered  in,  the  circuit  court,  so  that  affirm- 
ative action  became  necessary  to  secure  its  remand  to  the 
court  from  which  it  had  been  improperly  sent.  In  that  situa- 
i;ion,  application  for  such  affirmative  action  was  made,  and 
was  simply  refused  by  the  circuit  court.  The  present  writ 
seeks  merely  to  review  the  action  of  the  circuit  court  in  re- 
fusing such  application.  That  must  be  denied,  for  two  en- 
tirely sufficient  reasons :  First  That  the  only  relief  possible 
to  accord  on  certiorari,  namely,  reversal  of  the  order  com- 
plained of,  would  be  futile  and  ineffectual,  and  this  court  will 
not  allow  litigants  to  invoke  its  superintending  power  over  in- 
ferior courts  when  nothing  practical  can  be  accomplished 
thereby.  Clearly,  the  only  act  by  the  circuit  court  which  can 
yield  relator  practical  relief  is  an  affirmative  order  remanding 
the  record.  The  only  process  by  which  this  court  can  compel 
•the  granting  of  any  such  order  is  mandamus.    The  situation 
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here  presented  is  the  converse  of  that  in  State  ex  rel.  W.  0. 
Taylor  Co.  v.  Elliott,  supra.  There  the  record  had  not  gone 
from  the  proper  court,  and  the  reversal  of  an  affirmative  order 
prevented  it  from  going,  and  preserved  the  status  quo.  Here, 
on  the  contrary,  reversal  of  the  order  complained  of  will 
still  leave  the  record  in  the  wrong  court,  and  the  relator  in  the 
same  predicament  as  now.  Further,  however,  it  is  apparent 
that  since  this  record  cannot  pass  out  of  the  circuit  court,  and 
back  to  the  county  court,  without  action  by  the  circuit  court, 
such  action  is  within  its  jurisdiction.  In  other  words,  the 
circuit  court  had  jurisdiction  to  entertain  relator's  motion  to 
remand,  and  to  consider  and  decide  thereon.  This  constitutes 
jurisdiction.  State  v.  Imdwig,  106  Wis.  226,  233,  82  N.  W. 
158.  Hence  the  order  denying  relator's  application,  now 
complained  of,  was  within  the  jurisdiction  of  the  circuit 
court,  and  cannot  be  reviewed  upon  certiorari.  That  process, 
when  addressed  to  other  courts,  reaches  only  the  question  of 
their  jurisdiction.  Hauser  v.  State,  33  Wis.  678 ;  State  ex 
rel.  Barteau  v.  Circuit  Court,  101  Wis.  422,  Y7  N.  W.  745. 

For  these  reasons,  it  is  apparent  no  practical  relief  is  ob- 
tainable upon  the  present  writ,  and  the  same  should  be 
quashed. 

By  the  Court. — So  ordered. 


George  M.   Newhall  Engineering  Compant,  Limited, 
Respondent,  vs.  Daly,  Appellant. 

December  17,  190Z— January  IS,  1909. 

Building  contracts:  Resdasion  by  owner:  Rights  of  oontractor:  Meas- 
ure of  damages. 

1.  Where  the  contractor  for  the  erection  of  a  building  is  not  him- 
self in  default,  and,  after  he  has  gone  to  substantial  expenses  in 
its  partial  completion,  the  owner  wrongfully  prevents  him  from 
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completing  the  contract,  the  contractor  may  elect,  either  to  In- 
sist on  the  continued  existence  of  the  contract,  that  he  be  per- 
mitted to  perform,  and  recover  damages  for  its  breach,  or  he 
may  treat  the  owner's  act  as  a  declaration  of  rescission,  assented 
to  by  him.  In  the  latter  case,  where  the  contract  itself  provides 
for  no  apportionment  of  compensation,  he  may  recover  quantum 
meruU  the  reasonable  value  of  the  work  done  by  him  prior  to 
such  rescission. 
2.  Plaintiff  contracted  to  erect  a  bottling  and  refrigerating  works 
for  defendant.  In  an  action  thereon  the  evidence  (stated  in 
the  opinion)  is  held  to  establish  that,  after  plaintiff  had  gone 
to  substantial  expense  in  partial  completion  thereof,  defendant 
wrongfully  prevented  plaintiff  from  further  progress  with  the 
work,  and  that  therefore  it  was  not  error  to  award  plaintiff 
Judgment  for  the  reasonable  value  of  the  work  done. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wabren  D.  Tarrant,  Circuit  Judge.  Affirmed. 

About  the  1st  of  July,  1900,  the  Pabst  Brewing  Company, 
of  Milwaukee,  was  in  treaty  to  erect  on  certain  real  estate  be- 
longing to  it  in  Havana,  Cuba,  certain  bottling  and  refrigerat- 
ing works,  and  to  sell  the  same  at  an  agreed  price,  after  erec- 
tion, to  one  Reminez.  They  had  substantially  closed  a  bargain 
with  the  defendant  to  erect  said  buildings  and  put  in  the  neces- 
sary machinery  at  a  price  of  something  over  $50,000,  where- 
upon the  defendant  entered  into  a  written  contract  with  the 
plaintiff  to  erect  the  buildings  according  to  plans  and  specifi- 
cations at  an  agreed  lump  price  of  $23,000.  No  time  of  com- 
pletion was  specified  in  that  contract,  but  it  was  known  to  the 
plaintiff  that  Daly  was  bound  to  have  the  buildings  completed 
and  the  machinery  installed,  ready  for  delivery  to  the  Pabst 
Brewing  Company,  by  December  1st  of  that  year,  and  that 
the  Pabst  Brewing  Company  was  bound  to  deliver  to  Rem- 
inez by  December  15th.  Plaintiff  immediately  proceeded 
with  the  work,  and  continued  same  with  diligence  up  to- 
November  8th,  when  it  ceased  active  work  thereon  by  dis- 
charging all  except  a  few  of  the  men,  although  it  had  on  the 
ground  a  considerable  amount  of  material,  and  retained  there 
Vol.  116— 17 
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its  foreman  and  a  few  men,  who  were  engaged  in  sorting 
and  arranging  that  material.  The  evidence  of  the  progress 
made  at  that  time  is  very  conflicting,  varying  from  the  con- 
tention that  the  work  was  but  one-third  done  to  the  contention 
that  it  was  four-fifths  completed.  The  court  finds  that  it  was 
somewhat  more  than  half  of  the  entire  work.  On  November 
21st  the  defendant  went  through  a  procedure  before  a  notary, 
called  a  "protest,"  in  which  he  asserted  imperfection  in  the 
work  done,  and  thereupon  took  possession  of  the  work,  ex- 
cluded the  plaintiff,  and  completed  it.  The  plaintiff  claims 
that  it  did  not  abandon  the  work,  but  suspended  for  want  of 
municipal  permits,  at  the  command  both  of  the  defendant  and 
of  the  owner  of  the  property;  the  defendant  having  agreed 
to  obtain  such  permits.  The  defendant,  however,  claims  that 
the  conduct  of  the  plaintiff  constituted  a  wilful  abandonment 
of  the  work.  Plaintiff  brought  this  action  to  recover  the  rea- 
sonable value  of  the  work  done,  which  the  trial  court  found  to 
be  $17,500,  of  which  $2,600  had  been  paid.  '  The  defendant 
denied  any  liability  by  reason  of  plaintiff's  abandonment  of 
the  work,  and  counterclaimed  for  that  the  work  done  was  de- 
fective, both  in  material  and  workmanship,  whereby  it  became 
necessary  for  him  to  spend  a  large  sum  in  remedying  such 
defects,  and  also  claiming  that  he  necessarily  expended,  in 
completing  said  buildings,  about  the  sum  of  $35,600,  or 
$16,000  in  excess  of  the  amount  remaining  due  the  plaintiff 
on  its  contract.  The  trial  court  found  that  plaintiff  did  not 
abandon  the  work,  but  suspended  the  same  by  reason  of  the 
failure  of  the  defendant  to  procure  necessary  permits,  and  by 
reason  of  prohibition  against  proceeding  without  such  per- 
mits, and  that  it  was  at  all  times  ready  to  complete  said  work 
when  that  omission  on  the  part  of  the  defendant  was  rem- 
edied ;  that  the  defendant  fraudulently,  and  for  the  purpose 
of  preventing  plaintiff  from  going  on  with  the  work,  with- 
held said  permits,  and  falsely  made  claim  of  defects  in  the 
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workmanship  and  material  of  the  work  already  done,  and 
took  possession  of  the  premises,  and  excluded  the  plaintiff 
from  completing  its  work ;  that  the  reasonable  value  of  plaint- 
iffs work,  above  payments,  was  $15,000;  that  it  was  per- 
formed according  to  contract,  and  was  not  defective;  and 
that  no  sufficient  evidence  had  been  given  of  the  cost  of  com- 
pleting the  buildings;  and  accordingly  rendered  judgment 
allowing  defendant  nothing  upon  his  counterclaims  and 
awarding  plaintiff  $16,000.  From  this  judgment,  defendant 
appeals. 

For  the  appellant  there  were  briefs  by  Winkler ,  Flanders, 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  C,  F.  Fawsett 
and  F.  C.  Winkler. 

Jackson  B.  Kemper,  of  coimsel,  for  the  respondent. 

Dodge,  J.  In  the  presentation  of  this  case,  counsel  have 
discussed  the  rules  of  law  governing  the  rights  of  parties  upon 
the  partial  completion  of  an  entire  contract  in  each  of  three 
different  phases :  First,  when  the  breach  is  committed  by  the 
plaintiff  wilfully,  without  fault  of  the  defendant,  and  with- 
out any  excuse;  secondly,  when  the  failure  to  complete  the 
-contract  is  due  to  the  wrongful  act  of  the  defendant,  prevent- 
ing the  plaintiff,  without  default  on  his  part,  from  comple- 
tion ;  and,  thirdly,  an  intermediate  phase,  where  neither  party 
is  strictly  at  fault,  but  through  oversight,  or  by  force  of  cir- 
cumstances beyond  the  control  of  either,  the  work  is  not  fully 
completed,  but  a  portion  of  it  performed  at  expense  to  the 
])laintiff,  resulting  in  substantial  benefit  to  the  defendant. 
Of  course,  when  it  is  ascertained  which  of  these  phases  is 
presented  in  the  individual  case,  discussion  of  the  rules  of  law 
governing  the  others  is  imnecessary.  It  becomes  necessary, 
therefore,  to  first  consider  the  facts  of  this  case,  to  which  must 
be  applied  the  law  in  deciding  upon  the  rights  of  the  parties. 

A  referee,  with  whom  has  concurred  the  trial  court,  has 
Attempted,  in  an  exhaustive  finding,  to  settle  those  facts  to 


2G0  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

George  M.  Newball  Engineering  Ca  v.  Daly,  116  Wi&  250. 

substantially  the  following  effect:  The  plaintiff,  from  early 
in  July  up  to  the  8th  of  November,  diligently,  and  in  sub- 
stantial accord  with  its  contract,  performed  the  work  to  an 
extent  exceeding  one-half  its  total.  Thereupon  it  suspended 
work  by  reason  of  insistence  to  it  by  the  defendant  that  official 
permits  were  necessary  to  its  further  prosecution,  and  by  the 
owner  of  the  ground,  to  whom  obviously  the  plaintiff  was 
authorized  by  the  defendant  to  defer,  that  the  work  must  stop 
until  those  permits  were  obtained ;  defendant  having  agreed, 
for  a  consideration  paid  by  the  plaintiff,  to  obtain  such  per- 
mits. Plaintiff  did  not,  either  in  fact  or  in  law,  thereby 
abandon  the  work,  but  its  cessation  was  not  only  proper,  but 
was  substantially  rendered  necessary  by  the  act  of  the  defend- 
ant. While  the  work  was  so  suspended,  the  defendant,  with- 
out right,  took  possession  of  the  work,  and  thereafter  excluded 
the  plaintiff  therefrom.  This  summary  is  not  entirely  in  the 
language  of  the  findings,  and  perhaps  includes  one  or  two 
elements  not  expressly  declared,  but,  in  light  of  the  contro- 
versies between  witnesses  and  of  the  evidence  generally,  they 
are  capable  of  no  other  construction.  After  a  careful  ex- 
amination of  all  the  testimony,  we  are  unable  to  say  that  these 
findings  are  so  without  support  from  credible  evidence,  or  so 
antagonized  by  any  clear  or  overwhelming  preponderance,  as 
to  convince  us  that  the  court,  through  mistake,  prejudice,  or 
other  cause,  did  not  give  such  evidence  proper  considera- 
tion. Hill  V.  Am.  Surety  Co.  112  Wis.  627,  631,  88  N.  W. 
642.  It  must  be  conceded  that  several  of  the  facts  thus  found 
are  controverted  by  positive  and  direct  testimony  of  witnesses, 
which,  if  believed,  might  constitute  a  preponderance  to  the 
contrary,  possibly  clear  and  overwhelming ;  but  the  extent  to 
which  such  witnesses  were  impeached,  either  by  fully  estab- 
lished facts,  their  own  inconsistencies,  or,  where  present  upon 
the  trial,  by  their  appearance  and  manner,  was  a  subject 
especially  within  the  capacity  of  the  referee  to  decide. 
Throughout  the  case  witnesses  placed  themselves  in  such  com- 
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plete  contradiction  to  each  other  that  the  inference  of  wilful 
falsification  by  one  or  the  other  was  at  least  justifiable,  and 
the  referee  could  hardly  have  reached  a  conclusion  either  way 
without  first  deciding  in  his  own  mind  against  the  credibility 
of  certain  witnesses.  If,  as  seems  probable,  his  conclusion 
Avas  against  the  honesty  and  integrity  of  the  defendant  and 
certain  of  his  witnesses,  that  fact  became  a  cogent  one  in 
reaching  the  further  conclusion  as  to  the  bad  faith  of  the 
defendant  in  the  performance  of  certain  conceded  acts;  as, 
for  example,  giving  a  written  demand  to  the  plaintiff's  agent, 
shortly  before  the  defendant  took  possession  of  the  work,  re- 
questing plaintiff  to  continue  and  complete  it  This  was 
accompanied  by  what  was  substantially  a  notification  that  de- 
fendant would  repudiate  the  work  already  done,  unless  modi- 
fied and,  changed  to  an  extent  which  he  testified  would  cost 
nearly  as  much  as  the  work  itself.  Obviously,  if  such  defects 
existed,  there  would  be  no  inducement  to  the  plaintiff  to  at- 
tempt to  go  on  with  its  work,  and  the  court  has  concluded  that 
this  demand  to  continue  was  not  in  good  faith,  but  was  fraud- 
ulently accompanied  and  burdened  by  a  false  declaration, 
calculated  and  intended  to  deter  the  plaintiff  from  acceding 
thereto.  Other  illustrations  might  be  given  and  evidence 
pointed  out  to  show  the  incorrectness  of  appellant's  assertion 
that  certain  of  the  material  findings  are  without  support,  or 
that  certain  conflicting  facts  resting  on  discredited  evidence 
are  undisputed ;  but,  as  often  stated,  no  extended  discussion  of 
the  evidence  is  warranted,  where,  after  its  examination,  this 
court  concludes  that  the  material  findings  are  supported.  Lay- 
cock  V.  Parker,  103  Wis.  161, 172,  79  N.  W.  327.  These  find- 
ings, construed  in  the  light  of  the  evidentiary  issues  and  the 
opinion  of  the  referee,  bring  the  situation  clearly  within  the 
second  of  the  above-enumerated  phases,  where  the  plaintiff, 
without  substantial  default  on  its  part,  is  wrongfully  prevented 
by  the  defendant  from  completing  the  contract.  The  failure  to 
perform  the  work  up  to  that  time  in  substantial  accord  with 
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the  contract  is  negatived,  except  so  far  as  variations  were 
assented  to  and  waived  by  defendant,  or  so  far  as  those  alleged 
consisted  merely  in  incompleteness ;  and  there  is  evidence  to 
that  effect.  Failure  of  expedition  is  negatived  by  the  finding 
that  no  time  of  performance  was  fixed  by  the  contract,  and 
that  plaintiff  proceeded  with  diligence.  Suspension  of  the 
work  on  November  8th  is  found  to  have  been  justified  by 
absence  of  permits  and  by  prohibition  against  proceeding 
without  them,  and  not  to  have  been  an  abandonment.  These 
are  the  only  suggested  delinquencies  on  plaintiff's  part  up  to 
the  time  defendant  took  possession  of  the  premises  and  work 
to  the  exclusion  of  plaintiff.  Defendant  urges  that  there  is 
no  finding  that  the  permits  were  necessary  in  law  to  enable 
plaintiff  to  proceed  with  its  work,  but  there  is  finding  and 
abundant  evidence  that  they  were  necessary  in  fact,  since  the 
owner  of  the  property  prohibited  continuance  without  them. 
We  think  the  evidence  shows  that  the  defendant  did  also,  if 
that  fact  were  necessary  to  support  the  judgment.  Thus  the 
plaintiff,  being  no  wise  in  default,  and  not  having  abandoned 
the  work,  on  November  2l8t  the  defendant  took  possession, 
and  thereafter  excluded  plaintiff,  thus  rendering  impossible 
his  completion  of  the  contract. 

To  the  situation  thus  summarized  the  rules  of  law  appli- 
cable are  not  doubtful ;  indeed,  are  not  seriously  controverted 
by  appellant's  counsel.  If  appellant  wrongfully  prevented 
plaintiff,  not  in  default^  from  completing  its  contract,  after  it 
had  gone  to  substantial  expense  in  its  partial  performance,  he 
placed  plaintiff  in  a  predicament,  and  conferred  upon  it,  as  a 
result,  the  right  of  choice  between  two  methods  of  escape. 
Plaintiff  might  have  insisted  upon  the  continued  existence  of 
the  contract,  and  upon  being  permitted  to  perform  it,  and  have 
recovered  its  damages  for  breach  thereof ;  or,  recognizing  the 
impossibility  of  carrying  out  the  contract  by  reason  of  de- 
fendant's wrongful  act,  it  was  at  liberty  to  treat  such  act  as  a 
declaration  on  defendant's  part  of  rescission,  and  to  meet  the 
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same  with  an  assent  thereto  on  its  part,  in  which  case,  cer- 
tainly where  the  contract  itself  provided  for  no  apportion- 
ment of  compensation,  it  might  recover  quantum  meruit  the 
reasonable  value  of  the  work  done  by  it  prior  to  such  rescis- 
sion. Such  rule  is  but  the  imposition  of  the  ordinary  con- 
dition that  he  who  rescinds  a  contract — which  the  defendant 
does  by  rendering  its  performance  imi)ossible — must  re- 
establish the  other  party  in  his  stattis  quo.  U.  8.  v.  Behan, 
110  TJ.  S.  338;  Adam^  v.  Burhanh,  103  Cal.  646,  37  Pac. 
640;  Hemminger  v.  Western  Assurance  Co.  95  Mich.  355, 
54  K  W.  949 ;  Davis  v.  Hubbard,  41  Wis.  408.  Respondent 
has  adopted  the  latter  course,  and  the  trial  court,  correctly 
following  the  rule  of  law  last  stated,  has  found  the  reason- 
able value  of  the  work  done  by  plaintiff,  and  awarded  judg- 
ment therefor,  in  which  there  is  no  error. 
By  the  Court. — Judgment  affirmed. 


GEHii  and  another,  Respondents,  vs.  Milwaukee  Pboduoe 
Company,  Appellant 

December  17, 1902-^anuary  IS,  190S. 

Bales  of  chattels:  Contracts:  Breach  by  vendee:  Evidence:  Special 
verdict:  Instructions  to  jury:  Time  to  take  exceptions:  Due 
diligence:  Trade  custom:  Measure  of  damAiges, 

1.  In  an  action  for  damages,  based  on  a  refusal  to  accept  goods  sold 
under  a  contract  for  deliyery  at  any  time  before  a  certain  date 
at  buyer's  option,  there  was  conflict  as  to  an  alleged  consent  to 
postponing  the  time  of  delivery,  and  as  to  a  tender  of  delivery 
on  the  original  and  postponed  date.  Held,  that  submitting  to 
the  Jury  a  question  whether  the  defendant  refused  to  accept 
the  goods  upon  an  offer  to  deliver  the  same  in  accordance  with 
the  contract,  and  at  a  time  when,  by  virtue  of  the  postpone- 
ments agreed  upon,  they  still  had  a  right  to  deliver,  was  error. 
Such  question  involves  several  Issues,  and  an  affirmative  answer 
to  the  question  does  not  Indicate  that  the  jury  were  all  agreed 
upon  the  same  facts. 
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2.  In  such  case,  an  instruction,  in  effect,  that  it  was  Incumbent  on 
the  plaintiff  to  deliver  the  goods  in  accordance  with  the  con- 
tract at  defendant's  place  of  business,  and  at  a  time  when,  by 
virtue  of  the  postponements  agreed  to,  plaintiff  still  had  a  right 
to  deliver,  and  that  "it  was  immaterial  when  such  offer  to  de- 
liver was  made,  provided  you  find  it  was  a  time  when,  by 
reason  of  the  postponements,  the  plaintiff  had  a  right  to  de- 
liver, and  made  the  offer  to  deliver  in  accordance  with  the 
terms  of  the  contract,"  is  Tield  to  be  misleading  and  confusing, 
if  not  positively  erroneous;  it  leaves  the  jury  to  infer  that  de- 
livery might  be  tendered  at  any  date  before  the  time  expired. 

Z,  In  such  case,  that  part  of  the  instruction  that  there  must  be  an 
offer  to  deliver  "in  accordance  with  the  contract"  at  defend- 
ant's place  of  business,  is  too  indefinite,  where  it  appeared  that 
the  contract  required  manual  delivery,  and  there  was  still  in 
the  case,  and  before  the  jury,  evidence  of  offers  of  delivery 
of  warehouse  receipts,  the  jury  being  given  no  express  or  im- 
plied instruction  that  such  offers  of  warehouse  receipts  were  in- 
effective. 

4.  Exceptions  to  refusal  to  instruct  the  jury  subserve  their  purpose, 

and  are  taken  in  due  time,  if  taken  after  the  retirement  of  the 
jury  and  before  verdict. 

5.  In  an  action  for  damages,  based  on  a  refusal  to  accept  goods 

under  a  contract  of  sale,  it  was  conceded  that  the  proper  method 
of  delivery  was  tendering  actual  delivery  of  the  property.  Held, 
that  it  was  error  to  refuse  to  instruct  the  jury  that  a  tender  of 
warehouse  receipts  covering  such  goods  was  not  sufficient. 

6.  Under  a  contract  of  sale  of  goods,  delivery  to  be  at  buyer's  option 

on  or  before  a  certain  date,  the  time  of  delivery  was  extended 
after  an  offer  to  deliver.  Held,  that  the  buyer  was  not  in  de- 
fault unless  there  was  a  new  offer  of  delivery  at  the  close  of  the 
extended  period. 

7.  Under  such  contract  a  delay  of  ten  days  after  the  date  of  tender 

of  delivery,  on  a  falling  market,  and  until  the  season  for  the 
particular  goods  was  nearly  over,  before  attempting  to  make  a 
resale,  is  not  due  diligence. 

8.  Where,  after  the  buyer  of  goods  has  refused  to  accept  them,  the 

seller  afterwards  received  and  refused  a  bona  fide  and  respon- 
sible offer  for  the  goods  at  a  higher  figure  than  that  finally 
obtained,  the  resale  cannot  be  said  to  have  been  made  with  due 
diligence. 

9.  Where  the  contract  for  the  sale  of  seeds  was  silent  as  to  where 

the  seeds  were  to  be  weighed,  it  was  competent  to  show  a  uni- 
form trade  custom  not  to  accept  the  weight  on  certain  scales. 
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10.  If  competent  evidence  Is  admitted  on  the  questton  of  such  a 

trade  custom,  instructions  to  the  jury  as  to  its  effect  should  be 
given. 

11.  An  instruction  that,  if  the  Jury  find  any  witness  has  sworn 

falsely  as  to  any  material  fact,  the  jury  is  at  liberty  to  reject 
his  entire  testimony,  unless  corroborated.  Is  erroneous  in  omit- 
ting the  element  of  wilful  false  swearing. 

12.  It  is  inaccurate  to  instruct  the  Jury  that  the  necessary  damages, 

for  refusing  to  accept  goods  under  a  contract  of  sale,  are  the 
difference  between  the  contract  price  and  the  sum  the  plaintiff 
could  have  obtained  by  due  diligence  after  defendant's  refusal 
to  accept. 

13.  In  case  of  the  breach  by  the  vendee  of  an  executory  contract  for 

the  sale  of  goods  in  refusing  to  accept  the  same,  the  measure 
of  the  vendor's  damages  is  the  difference  between  the  market 
value  of  the  property  at  the  time  of  the  breach  and  the  contract 
price. 

14.  In  such  case  the  market  value  Is  the  amount  realized  by  a  re- 

sale. If  the  vendor  exercises  all  reasonable  diligence  in  the  re- 
sale to  secure  the  best  price  obtainable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Halsey,  Circuit  Judge.  Be- 
versed. 

This  is  an  action  to  recover  damages  on  account  of  the  de- 
fendant's refusal  to  accept  and  pay  for  160  bags  of  white 
'clover  seed  in  alleged  breach  of  a  contract  made  between  the 
parties  orally  February  1,  1897,  and  confirmed  by  the  follow- 
ing written  memorandum  on  the  following  day : 

"Milwaukee,  Feb.  2,  1897. 

"M.  &  N.  Qehl — Dear  Sirs:  Confirm  purchase  about  160 
bgs.  white  clover  8J;  9  bgs.  6c;  9  bgs.  6c;  25  bgs.  red  7^; 
screen  2c;  buyer's  option  March  1. 

"Truly  yours, 

"Milwaukee  Produce  Co." 

This  was  a  contract  requiring  the  plaintiffs  to  deliver  and 
the  defendant  to  accept  the  seed  upon  defendant's  request  at 
any  time  prior  to  March  1st,  and  in  no  event  later  than  that 
■date.  The  answer  was,  in  effect,  a  general  denial ;  but  on  the 
trial  the  making  of  the  contract  was  admitted,  and  the  defense 
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relied  on  was  that  the  plaintiffs  had  breached  the  contract  by" 
not  delivering  or  offering  to  deliver  the  seed  according  to  the 
contract.  The  case  was  here  upon  defendant's  appeal  from  a 
former  judgment  in  plaintiff's  favor,  and  will  be  found  re- 
ported in  105  Wis.  573,  81  N.  W.  666,  where  a  full  state- 
ment of  facts  will  be  found.  Another  trial  of  the  action  has 
been  had,  and  much  of  the  evidence  given  on  the  former  trial 
has  been  substantially  repeated  on  the  present  trial,  with  some- 
important  differences,  which  will  be  found  stated  in  the 
present  opinion.  The  following  special  verdict  was  rendered 
by  the  jury: 

"(1)  Did  the  defendant  refuse  to  accept  the  clover  seed  in 
question  upon  an  offer  by  plaintiffs  to  deliver  the  same  in  ac^ 
cordance  with  the  contract,  and  at  a  time  when,  by  virtue  of 
the  postponements  agreed  upon,  they  still  had  a  right  to  de- 
liver it?"  Answered  by  the  jury,  "Yes."  "(2)  If  the  court 
shall  be  of  the  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment, in  what  sum  do  you  assess  their  damages  ?"  Answered 
by  the  jury,  "$779.07." 

The  defendant  then  filed  tlie  following  exception : 

"The  defendant  excepts  to  the  first  question  of  the  special 
verdict,  and  to  the  submission  thereof  by  the  court  to  the  jury, 
for  the  reasons  that  said  question  assumes  matters  of  fact  not 
admitted,  involves  two  issues,  does  not  submit  any  material 
issue  to  be  determined  by  the  jury,  and  the  submission  of  said 
question  is  contrary  to  law." 

Upon  this  verdict  judgment  was  rendered  for  the  plaintiffs- 
for  the  damages  found  by  the  jury,  with  costs,  and  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Roemer  <&  Aarons, 
and  oral  argument  by  (7.  L.  Aarons. 

For  the  respondents  there  was  a  brief  by  Miller,  Noyes  & 
Miller^  and  oral  argument  by  A.  W.  Fairchild. 

WiNSLOW,  J.  As  indicated  in  the  foregoing  statement  of 
facts,  there  were  several  important  differences  in  the  evi- 
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denoe  up(Hi  the  second  trial  from  that  which  had  been  given 
on  the  first  trial  Upon  both  trials  it  was  admitted  that  there 
waB  no  attempt  to  deliver  the  seed  on  March  1st,  and  that  the 
time  for  delivery  was,  by  general  consent,  extended  to  the  14th 
or  15th  of  March,  but  here  the  difference  begins.  Upon  the 
former  trial  the  plaintiffs  simply  claimed  to  have  made  a 
valid  offer  of  delivery  of  the  seed  on  March  15th  by  present- 
ing to  defendant  a  warehouse  receipt  for  the  seed,  with  impaid 
storage  charges  thereon  from  December  18,  1896,  accom- 
panied by  a  draft  calling  for  payment  of  the  contract  price 
thereof,  with  interest  from  March  1st;  and  they  practically 
rested  their  case  upon  the  claim  that  this  constituted  a  valid 
delivery  under  the  contract  The  defendant,  however,  con- 
tended that  delivery  must  be  made  at  its  store,  and  offered 
evidence  tending  to  prove  that  such  was  the  imiform  trade 
custom  in  Milwaukee.  In  this  state  of  the  evidence  the  court 
refused  to  submit  the  question  of  the  existence  of  the  alleged 
custom  to  the  jury,  and  only  submitted  two  questions  of  fact 
on  this  branch  of  the  case,  namely:  (1)  Whether  the  plaint- 
iffs, on  March  1st,  notified  the  defendant  of  their  willingness 
to  perform;  and  (2)  were  the  postponements  thereafter  had  at 
the  instance  of  the  defendant  or  of  the  plaintiffs  ?  It  was  held 
that  the  question  as  to  the  existence  of  the  alleged  custom 
should  have  been  submitted,  and,  further,  that  the  two  ques- 
tions atove  recited  were  inconclusive,  however  they  were 
answered,  and  that  the  true  issue  was  "whether  the  defendant 
refused  to  accept  the  merchandise  upon  an  offer  by  the  plaint- 
iffs to  deliver  in  accordance  with  the  contract,  and  at  a  time 
when,  by  virtue  of  the  admitted  postponements,  they  still  had 
a  right  to  deliver."  As  there  was  but  one  offer  to  deliver  re- 
lied on  by  the  plaintiffs  upon  that  trial,  namely,  the  alleged 
offer  of  March  15th,  and  as  there  was  no  dispute  concerning 
the  postponements,  the  issue  so  suggested  was  a  single  issue, 
involving  simply  the  consideration  of  the  question  whether 
the  offer  of  the  warehouse  receipt  and  the  accompanying 
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<iraft  on  March  15th  constituted  a  valid  offer  of  delivery  of 
the  seed  pursuant  to  the  contract.  The  plaintiffs'  alleged 
notification  of  willingness  to  deliver  on  March  1st  cut  no 
figure,  because  postponements  were  agreed  upon,  and  the  con- 
tract was  to  deliver  at  the  buyers  option;  hence,  when  plaint- 
iffs had  agreed  to  an  extension  of  the  time  beyond  March  1st, 
within  which  the  buyer  could  exercise  his  option,  they  could 
not  put  the  defendant  in  default  by  an  offer  to  deliver  on  that 
date.  They  must  then  deliver  or  offer  to  deliver  at  any  time 
within  the  postponement  when  defendant  exercised  its  option, 
or,  if  not  exercised  at  aU,  then  at  the  end  of  the  postponed 
period. 

Upon  the  present  trial,  however,  there  was  a  material 
<;hange  in  the  situation  as  presented  by  the  evidence  on  the 
part  of  the  plaintiffs.  The  testimony  of  a  teamster  was  in- 
troduced to  the  effect  that  he  took  a  wagon  load  of  the  seed,  on 
the  16th  of  March,  to  the  defendant's  store,  and  made  an  offer 
to  make  manual  delivery  at  the  store,  and  that  the  defendant's 
officers  refused  to  receive  it.  There  was  also  further  evidence 
on  the  part  of  the  plaintiffs  that  the  defendant  requested 
and  the  plaintiffs  consented  to  further  postponements  of  tlie 
time  of  delivery  after  March  15th  until  the  26th  day  of 
March,  when  one  of  the  plaintiffs,  accompanied  by  Mr.  Mc- 
Cabe,  their  attorney,  made  a  new  offer  to  deliver  by  presenta- 
tion of  a  new  warehouse  receipt  with  all  storage  charges  paid, 
accompanied  with  a  bill  and  draft  from  which  the  item  of 
interest  had  been  omitted,  and  also  offered  at  the  same  time  to 
make  actual  delivery  of  the  seed,  both  of  which  offers  were  re- 
fused. Both  of  these  offers  of  actual  delivery  were  denied  by 
the  defendant's  managing  officer,  Mr.  Reel,  who  also  denied 
that  any  extension  after  the  15  th  of  March  was  asked  or 
agreed  on.  Furthermore,  it  was,  in  substance,  admitted  by 
plaintiffs  on  the  trial  that  the  contract  called  for  actual  de- 
livery at  the  defendant's  store,  and  plaintiffs'  counsel  state  in 
their  brief  upon  this  appeal  that  they  do  not  contend  that  the 
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offers  to  deliver  warehouse  receipts  were  offers  in  accordance 
with  the  terms  of  the  contract.  It  is  very  evident  that  these 
changes  in  the  evidence  as  to  offers  of  actual  delivery  at  the 
store,  together  with  the  admission  that  such  delivery  was  the 
delivery  required  by  the  contract,  make  a  radical  change  in 
the  issues  upon  which  the  case  depends.  No  longer  does  the 
evidence  present  the  single  question  whether  there  was  a  valid 
offer  to  make  delivery  and  a  refusal  to  receive  on  the  15th 
of  March,  but  several  questions  are  presented,  namely: 
(1)  Whether  the  time  of  delivery  was,  by  consent,  postponed 
to  March  26th;  and,  if  so  (2)  whether  there  was  an  offer  to 
make  actual  delivery  and  a  refusal  to  accept  on  March  26th  ; 
and,  if  there  was  no  postponement  after  March  16th,  (3)  wa* 
there  an  offer  to  make  actual  delivery  and  refusal  to  accept  on 
March  16th  ?  Notwithstanding  this  change  of  issues,  the  trial 
court  put  to  the  jury  the  question  stated  by  this  court  upoit 
the  former  appeal  as  the  issue  in  the  case.  It  is  plain  that 
upon  this  trial  that  question  was  not  the  proper  question,  be- 
cause, as  applied  to  the  evidence  now  before  us,  it  involves- 
three  separate  questions.  The  questions  in  a  special  verdict 
should  present  single  issues  of  fact  which  are  capable  of  cer- 
tain answers.  Carroll  v.  Bohan,  43  Wis.  218.  In  the  instant 
case  we  cannot  tell  what  facts  the  jury  found  when  they 
answered  "Yes,"  to  the  first  question  submitted  to  them,  nor 
can  we  tell  whether  they  agreed  upon  the  same  facts.  Some 
may  have  concluded  that  there  was  no  postponement  agreed 
upon  after  March  15th,  and  that  the  alleged  offer  of  delivery 
at  the  store  was  made  on  that  day,  while  some  may  have 
thought  that  there  was  a  postponement,  and  that  the  alleged 
offer  of  delivery  was  validly  made  on  March  26th ;  and  so  the 
jury  may  have  all  agreed  that  the  question  should  be  an- 
swered in  the  affirmative,  though  disagreeing  on  the  vital 
facts  at  issue.  So  the  answer  becomes  uncertain,  and  we  do- 
not  know  from  it  what  facts  the  jury  found,  or  whether  they 
agreed  on  any  facts.    It  follows,  necessarily,  that  there  must 
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he  a  new  trial  of  the  action,  because  the  verdict  does  not  deter- 
mine the  material  facts  in  the  case. 

There  are,  however,  a  number  of  alleged  errors  in  detail 
which  are  fairly  presented,  and  which  should  be  passed  upon, 
especially  in  view  of  the  fact  that  there  must  be  a  new  triaL 
The  trial  court,  in  charging  the  jury  upon  the  first  question 
of  the  verdict,  gave  the  following  instructions,  which  were 
duly  excepted  to : 

"It  is  incumbent  upon  the  plaintiffs  to  establish  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiffs  offered  to  de- 
liver the  clover  seed  in  question,  in  accordance  with  the  con- 
tract, at  the  defendant's  place  of  business,  and  at  a  time  when, 
by  virtue  of  the  postponements  agreed  upon  between  the  par- 
ties, they  still  had  a  right  to  deliver  it ;  and  to  further  estab- 
lish that  the  defendant  refused  to  accept  the  same.  It  is  im- 
material, in  the  consideration  of  this  question,  when  such 
offer  to  deliver  was  made,  provided  you  find  upon  the  evi- 
dence it  was  a  time  when,  by  reason  of  the  postponement 
agreed  upon  between  the  parties,  the  plaintiffs  had  a  right  to 
deliver,  and  made  the  offer  to  deliver  in  accordance  with  the 
terms  of  the  contract,  and  the  defendant  thereupon  refused  to 
take  the  seed  so  offered." 

These  instructions  were  certainly  misleading  and  confusing 
by  reason  of  their  very  general  and  indefinite  character,  if 
not  positively  erroneous.  As  before  indicated,  an  offer  to  de- 
liver at  any  time  prior  to  the  expiration  of  the  defendant's 
optional  period  would  not  suffice  to  put  the  defendant  in  de- 
fault. The  goods  were  to  be  delivered  at  defendant's  option, 
and  the  offer  must  have  been  made  either  at  some  time  when 
the  defendant  requested  delivery,  or  at  the  expiration  of  the 
period  if  no  request  was  made.  The  instructions  are  not  clear 
upon  this  point,  but  might  easily  be  misunderstood.  Again, 
the  instructions  say  that  there  must  be  an  offer  to  deliver,  "in 
accordance  with  the  contract,"  at  the  defendant's  place  of  busi- 
ness. This  is  certainly  very  indefinite.  The  plaintiffs  had 
substantially  admitted  that  there  must  be  an  offer  of  manual 
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delivery  of  the  goods,  but  the  evidence  of  the  o£Fers  to  deliver 
warehouse  receipts  was  still  in  the  case  and  before  the  jury, 
iind  they  were  not  told,  either  expressly  or  impliedly,  that 
such  offers  were  ineffective,  but  were  left  apparently  to  draw 
their  own  conclusions  as  to  whether  such  offers  constituted 
offers  to  deliver  in  accordance  with  the  contract  or  not.  These 
points  were  fully  and  quite  fairly  covered  by  the  first,  second, 
and  third  instructions  requested  by  the  defendant  and  re- 
fused by  the  court.  Here,  however,  arises  a  question  as  to 
whether  any  proper  exceptions  have  been  presented  to  the  re- 
fusal of  the  court  to  give  the  instructions  asked  for  by  the  de- 
fendant It  appears  by  the  bill  of  exceptions  that  the  de- 
fendant submitted  in  due  time  twenty-one  written  instruc- 
tions, all  of  which  were  refused.  The  bill  of  exceptions  re- 
cites, immediately  after  the  judge's  charge,  ►the  following : 
"The  jury  having  gone  out,  the  defendant's  counsel  in  open 
court  made  the  following  exceptions,  which  were  noted  down 
by  the  reporter  as  follows,  which  exceptions  the  defendant's 
counsel  had  asked  leave  to  file  before  the  jury  retired: 
.  .  .  The  defendant  now  excepts  to  the  refusal  of  the 
court  to  give  the  first  instruction  proposed  by  the  defendant ; 
the  same  of  the  second,  third,"  etc.  (naming  all  of  the  re- 
quested instructions  by  number).  "The  jury,  after  delibera- 
tion, returned  into  court  with  their  verdict,  which  is  of  rec- 
ord, wherein,"  etc.  The  respondents'  claim  is  that  these  excep- 
tions to  the  court's  refusal  to  instruct  were  not  taken  before 
the  jury  retired,  and  hence  are  not  available  upon  appeal.  We 
can  hardly  approve  of  this  method  of  throwing  upon  this  court 
the  duty  of  determining  whether  exceptions  were  properly 
taken  or  not  It  is  the  function  of  the  bill  of  exceptions  to 
state  what  exceptions  were  properly  reserved  upon  the  trial, 
and  it  is  the  duty  of  the  trial  judge  to  settle  the  bill.  How- 
ever, as  the  question  is  fairly  presented  for  decision,  and  is 
one  of  considerable  importance,  we  have  concluded  to  deter- 
:mine  it 
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The  common-law  rule,  as  generally  stated,  was  that  excep- 
tions to  instructions  or  refusal  to  instruct  must  be  taken  at 
the  trial  in  order  to  be  available.  Our  statute  (sec.  2869, 
R.  S.  1878),  however,  changed  this  rule  as  to  exceptions  to 
instructions  actually  given  by  the  court  so  that  they  could  be 
taken  at  any  time  during  the  term,  but  left  exceptions  to  re- 
fusals to  charge  to  be  governed  by  the  old  rule.  Firmeis  v. 
State,  61  Wis.  140,  20  N.  W.  663.  The  question  is  whether 
this  common-law  rule  means  that  the  exception  must  be  taken 
before  the  jury  retires,  or  will  it  be  sufficient  if  taken  at  any 
time  before  the  trial  is  closed  by  the  rendition  of  the  verdict 
The  language  most  frequently  used  in  stating  the  rule  is  that 
the  exception  must  be  taken  at  the  time  or  at  the  trial.  Such 
is  the  expression  used  in  the  following  cases  in  this  court: 
JenJcs  V.  Statf,  17  Wis.  6G5;  Firmeis  v.  State,  supra; 
Thrasher  v.  Postel,  79  Wis.  503,  48  N.  W.  600;  Adams  v. 
McKay,  63  Wis.  404,  23  N.  W.  575 ;  Stuckey  v.  Fritsche,  77 
Wis.  329,  46  N.  W.  59.  In  KerslaJce  v.  Mclnni^,  113  Wis. 
659,  89  iT.  W.  895,  is  was  said  that  the  exceptions  were  too 
late,  because  not  taken  until  after  the  verdict.  There  are  two 
cases,  however,  which  use  different  language,  and  which  seem 
to  afford  some  foundation  for  the  respondents'  contention. 
In  Nicies  V.  Town  of  Marshall,  24  Wis.  139,  the  exceptions 
were  taken  after  the  verdict  was  rendered,  and  hence  were  too 
late  under  any  construction  of  the  rule ;  but  in  discussing  the 
question  it  was  said  that  justice  would  be  best  subserved  by 
requiring  exceptions  to  be  taken  when  the  charge  is  given, 
while  there  is  still  an  opportunity  to  correct  them,  "than  by 
deferring  the  exceptions  until  the  cause  has  been  submitted  to 
the  jury."  And  in  Little  v.  Town  of  Iron  River,  102  Wis. 
250,  78  N.  W.  416,  it  was  said  that  excej^tions  to  refusals  to 
charge  must  be  taken  ^^on  the  trial,  usually  before  the  jury 
retires/'  The  authorities  cited  in  support  of  this  latter  state- 
ment are  the  cases  of  Firmeis  v.  State,  Adams  v.  McKay, 
StucJcey  v.  Fritsche,  and  Thrasher  v.  Postel,  supra,  none  of 
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which  go  any  further  than  to  state  that  the  exceptions  must  be 
taken  at  the  trial.  Looking  outside  of  our  own  state,  we  find 
that  the  expression  most  frequently  used  in  other  courts  is 
that  exceptions  must  be  taken  "at  the  time,"  or  "immedi- 
ately," or  "at  the  trial."  Such  is  the  case  in  Rawlins  v. 
Tucker,  3  Iowa  213;  Moore  v.  Boss,  11  N.  H.  547;  Tagg  v. 
Miller,  10  Neb.  442,  6  N.  W.  764;  Dozier  v.  Jerman,  30  Mo. 
216.  It  is  true  that  in  Life  &  Five  Ins.  Co,  v.  Mechanics' 
Fire  Ins,  Co.  7  "Wend.  31,  it  was  said  that  an  exception  to  the 
charge  after  the  jury  had  withdrawn  came  too  late,  but  no 
authority  is  there  cited  to  the  proposition.  We  also  find  it 
stated  in  8  Ency.  PI.  &  Pr.  271,  that  "exceptions  must 
be  taken  at  the  time  of  the  refusal,  and  before  the  jury  re- 
tires." In  support  of  this  proposition  are  cited  Dozier  v.  Jer- 
man,  supra;  Tagg  v.  Miller,  supra;  Shepherd  v.  State,  36  Fla. 
374,  18  South.  773;  Reed  v.  Call,  5  Cush.  (Mass.)  14;  and 
Branton  v.  O^Briant,  93  N.  C.  99, — ^none  of  which  cases  say 
anything  about  the  exception  being  taken  before  the  jury  re- 
tires, except  the  last  one  named,  which  simply  holds  that, 
where  instructions  were  desired,  they  "should  be  asked  before 
the  rendition  of  the  verdict,  and,  in  strictness,  before  the  re- 
tirement of  the  jury."  From  the  investigation  which  we  have 
been  able  to  give  the  question,  we  do  not  find  that  there  was  at 
common  law  any  strict  unyielding  rule  requiring  such  excep- 
tions to  be  taken  before  the  jury  retires,  nor  do  we  perceive 
that  any  such  technical  rule  is  necessary  in  the  administration 
of  justice.  The  reason  of  the  rule  requiring  exceptions  to  be 
taken  at  the  trial  and  before  verdict  is  simply  that  the  mind 
of  the  court  should  be  called  to  the  alleged  error  while  there 
is  still  opportunity  to  correct  it.  This  reason  is  fully  sub- 
served by  the  requirement  that  the  exceptions  be  taken  at  any 
time  before  verdict,  because  the  judge  has  power  at  any  such- 
time  to  call  the  jury  before  him,  and  correct  the  charge,  if  he 
be  convinced  of  error.  In  cases  where  many  instructions  have 
Vol.116— 18 
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been  asked  and  refused,  it  would  often  be  practically  im- 
possible for  counsel  to  take  his  exceptions  before  the  retire- 
ment of  the  jury,  imless  the  court  should  retain  the  jury  in 
their  seats  for  the  purpose;  thus  greatly  delaying  the  transr 
action  of  the  business  of  the  court,  not  only  in  that  case,  but 
in  others  to  follow.  We  conclude,  therefore,  that  exceptions 
to  refusals  to  charge  fully  subserve  their  purpose,  and  are  in 
due  time,  if  taken  after  the  retirement  of  the  jury  and  before 
verdict,  and  hence  that  the  exceptions  in  the  present  case  are 
effective. 

This  conclusion  renders  necessary  some  consideration  of  the 
instructions  asked  by  the  defendant,  which  the  court  declined 
to  give,  and  did  not  incorporate  in  his  charge  as  given.  These 
instructions  were  all  directed  to  the  first  question  of  the  ver- 
dict, and  were  twenty-one  in  number.  It  is  not  deemed  neces- 
sary to  recite  at  length  all  of  these  instructions,  especially  in 
view  of  the  fact  that  we  have  held  that  the  question  to  which 
they  were  directed  was  an  improper  question,  and  hence  the 
issues  will  be  presented  in  a  different  manner  upon  a  new 
trial.  Generally,  we  may  say  that  the  following  ideas,  ex- 
pressed in  these  instructions,  should  have  been  in  some  form 
given  to  the  jury:  (1)  That  the  proper  method  of  delivery 
under  the  contract  was  by  tendering  actual  delivery  of  the 
property  at  the  defendant's  place  of  business,  this  having  been 
practically  conceded  by  the  plaintiffs  upon  the  trial,  and  hence 
that  an  offer  to  deliver  warehouse  receipts  was  not  a  com- 
pliance with  the  contract;  (2)  that,  if  the  time  of  delivery  was 
extended  by  agreement  of  the  parties,  there  must  be  a  new 
offer  of  delivery  at  the  close  of  such  extended  time  in  order  to 
put  the  defendant  in  default;  (3)  that,  if  there  was  no  exten- 
sion of  the  period  of  delivery  after  March  15th  or  16th,  then 
it  was  not  due  diligence  to  wait  until  March  26th  before  at- 
tempting to  make  a  resale,  it  appearing  that  the  market  was  a 
falling  one,  and  the  season  nearly  over ;  (4)  that,  if  a  bona  fide 
responsible  offer  for  the  seed  was  made  to  the  plaintiffs,  and 
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refused  at  a  higher  price  than  that  finally  obtained,  then  the 
resale  was  not  made  with  due  diligence.  All  of  these  propo- 
sitions were  contained  in  the  refused  instructions,  and  all  of 
them  seem  to  have  been  correct  principles  applicable  to  the 
case. 

In  addition  to  these  instructions,  there  was  one  requested 
to  the  effect  that,  if  there  was  a  general  custom  among  seed 
dealers  in  Milwaukee  not  to  accept  chamber  of  commerce 
weights,  then  an  offer  to  deliver  seed  at  defendant's  store  ac- 
cording to  weights  derived  from  the  chamber  of  commerce 
scales  is  not  a  valid  offer  of  delivery.  The  consideration  of  • 
this  instruction  involves  also  the  consideration  of  a  ruling 
upon  evidence.  It  appears  that  the  seed  was  weighed  by  the 
plaintiffs  upon  the  chamber  of  commerce  scales,  and  that  the 
bill  was  made  out  and  payment  requested  by  plaintiffs  accord- 
ing to  such  weights.  It  also  appears  by  defendant's  testimony 
that  Mr.  Reel  objected  to  accepting  such  weights,  and  de- 
manded that  the  seed  be  weighed  at  the  defendant's  store,  and 
in  connection  with  this  testimony  the  defendant  offered  evi- 
<lence  tending  to  show  that  there  was  a  general  trade  custom 
among  seed  dealers  in  Milwaukee  not  to  accept  chamber  of 
<»ommerce  weights  on  sales  of  such  seed,  because  they  were 
inaccurate,  as  they  did  not  weigh  to  the  pound.  This  evidence 
was  objected  to,  and  excluded.  We  think  the  ruling  was  erro- 
neous. The  contract  is  silent  as  to  where  the  seed  should  be 
weighed,  and  the  contract  should  be  construed  according  to  the 
uniform  trade  custom  in  this  regard,  if  one  could  be  shown. 
What  is  said  in  the  former  opinion  upon  the  general  question 
of  the  evidence  of  trade  customs  where  a  contract  is  ambiguous 
or  indeterminate  is  sufficient  on  this  point.  It  follows,  of 
course,  that,  if  the  Evidence  should  have  been  admitted,  an 
instruction  upon  its  effect  should  also  be  given  if  the  question 
:arises  again. 
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In  charging  the  jury  on  the  subject  of  the  credibility  of  wit- 
nesses the  court  gave  the  following  instruction : 

"If  you  find  any  witness  in  this  case  has  sworn  falsely  as  to 
any  material  point  in  the  case,  you  are  at  liberty  to  reject  the 
entire  testimoiiy  of  that  witness,  except  as  it  may  be  corrob- 
orated by  other  credible  witnesses,  or  by  facts  and  circum- 
stances." 

This  was  erroneous,  because  it  omitted  the  element  of  wil- 
ful false  swearing.  This  subject  has  been  so  recently  discussed 
in  this  court  that  no  further  comment  is  necessary  here.  Lan- 
phere  v.  State,  114  Wis.  193,  89  N.  W.  128. 

Another  inaccuracy  in  the  charge,  though  not  excepted  to, 
may  properly  be  noticed.  In  charging  upon  the  subject  of 
damages  the  court  said  that  the  proper  rule  is  the  difference 
between  the  contract  price  and  the  sum  which  the  plaintiffs 
could  have  obtained  by  due  diligence  after  defendant's  re- 
fusal. The  true  rule  is  that  in  case  of  the  breach  by  the  ven- 
dee of  an  executory  contract  of  sale  of  goods  by  refusing  to 
accept  the  same  the  measure  of  the  vendor's  damages  is  the 
difference  between  the  market  value  of  the  property  at  the 
time  of  the  breach  and  the  contract  price,  and  that  the  market 
value  is  fixed  by  a  resale  if  the  vendor  exercises  all  reasonable 
diligence  in  the  resale  to  secure  the  best  price  obtainable. 
Pratt  V.  Freeman  &  Sons  Mfg.  Co.  115  Wis.  648,  92  N.  W. 
368. 

While  other  questions  are  discussed  in  the  briefs,  it  is  be- 
lieved that  what  has  been  said  in  this  opinion  will  furnish  a 
sufficient  guide  in  the  retrial  of  a  case  which,  in  its  essence,  is 
very  simple. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Stepheitson,  Executor,  Appellant,  vs.  Agbicultttbai.  Insur- 
ance Company,  Respondent. 
Same,  Appellant,  vs.  Loni>on  &  Livebpool  &  Globe  Insub- 

ANCE  Company,  Respondent 
Same,  Appellant,  vs.  Continental  Insubanob  Company, 

Respondent 
Same,  Appellant,  vs.  Pbussian  National  Insitbanoe  Com- 
pany, Respondent 

Vecemter  17, 1902-^anuary  IS,  1903. 

Fire  insurance:  Standard  policy:  "Loss":  "Amount  of  the  insur- 
ance^': "Amount  of  Iom";  Apportionment  of  lose:  Oo^nsurers. 

1.  Under  sec.  1941—43,  Stats.  1898,  providing  that,  by  the  standard 

fire  policy  of  Wisconsin,  the  property  covered  is  insured  against 

loss  to  an  amount  "not  exceeding dollars,''  the  word  "loss" 

is  used,  not  as  a  limitation  upon  the  amount  of  the  insurance, 
but  primarily  as  a  limitation  of  the  liability. 

2.  Under  the  standard  fire  policy  of  Wisconsin   (sec.  1941—43  to 

sec.  1941 — 62,  Stats.  1898),  "the  amount  of  the  insurance"  is  the 
maximum  amount  of  the  risk  assumed — ^the  face  of  the  policy. 

3.  Under  said  standard  fire  policy  the  "amount  of  loss"  is  the  ad- 

justed damage  by  fire  to  the  property  covered  by  the  policy. 

4.  Under  said  standard  fire  policy  the  "amount  of  liability,"  as  to 

any  particular  loss,  is  the  amount  of  the  adjusted  damages 
properly  apportionable  to  the  policy. 

5.  Sec.  1941—43,  Stats.  1898,  prescribing  the  formal  part  of  the 

standard  fire  insurance  policy,  enacts  that  the  formal  parts 
thereof  shall  provide  for  insurance  against  loss  to  an  amount 

"not  exceeding dollars,"  etc.,  and  sec.  1941—58  provides 

that  other  formal  parts  of  such  policy  shall  contain  provisions 
that  the  insurer  shall  not  be  liable  for  a  greater  proportion  of 
loss  than  the  "amount  insured"  shall  bear  to  the  "whole  insur- 
ance." A  policy  on  a  Wisconsin  standard  form  contained  a 
provision  that,  in  consideration  of  a  reduced  rate  of  premium, 
the  assured  agreed  to  maintain  insurance  to  the  extent  of  eighty 
per  cent,  of  the  value  of  the  property,  and  "if  at  the  time  of  fire 
the  whole  amount  of  insurance  on  said  property  shall  be  less 
than  eighty  per  cent,  this  company  shall,  in  case  of  loss  or 
damage  less  than  said  eighty  per  cent,  be  liable  for  only  such 
portion  thereof  as  the  amount  insured  by  this  policy  shall  bear 
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to  said  eighty  per  cent,  of  such  actual  cash  value  of  such  prop- 
erty." During  the  life  of  the  policy,  and  while  the  insurance  in 
force  was  less  than  eighty  per  cent  of  the  yalue  of  the  prop- 
erty, the  property  was  damaged  by  fire  to  an  extent  less  than 
eighty  per  cent  of  its  value.    Held: 

(1)  That  the  language  of  the  policy  indicated  that  the  con- 
tracting parties  understood  the  result  of  a  failure  by  the  as- 
sured to  take  out  sulflcient  insurance  to  equal  eighty  per  cent 
of  the  cash  value  of  the  property  would  not  be  a  reduction  of 
the  amount  of  insurance  effected  by  the  policy,  but  such  a  divi- 
sion of  any  loss  apportioned  to  the  face  of  the  policy  put  of  the 
whole  insurance  between  the  company  and  the  assured,  as  would 
make  him  bear  the  burden  that  would  otherwise  be  cast  on  it 
by  his  failure  to  take  out  insurance  up  to  the  limit  specified. 

(2)  That  in  apportioning  the  loss  as  between  the  different 
insurers,  the  amount  of  Insurance  effected  by  the  policy  was  its 
face;  but  as  between  the  underwriter  of  that  particular  policy 
and  the  assured,  the  latter  should*  bear,  as  co-insurer,  any  loss 
not  regularly  Insured  against  by  his  failure  to  take  out  the  full 
amount  of  Insurance  agreed  upon. 

6.  Sec.  1943a,  Stats.  1898,  prohibits  the  issuance  of  any  policy  con- 

taining any  provision  limiting  the  amount  to  be  paid  in  case 
of  loss  below  the  actual  cash  value  of  the  property,  if  within 
the  amount  of  insurance  for  which  premiums  are  paid,  and  pro- 
hibits the  use  of  any  co-insurance  clause  or  rider  except  under 
named  conditions.  Several  standard  form  policies  were  issued 
on  a  building.  The  one  issued  by  the  M.  company  contained  a 
clause,  in  effect,  that,  if  the  property  were  not  kept  insured 
np  to  eighty  per  cent  of  its  value,  the  insurer  would  be  liable 
for  only  such  portion  of  the  policy  as  the  amount  insured 
therein  should  bear  to  such  eighty  per  cent  The  building  was 
not  insured  up  to  eighty  per  cent  when  a  loss  occurred.  In  an 
action  against  companies,  other  than  the  M.  company,  it  was 
held  that  sec.  1943a  did  not  apply,  the  policies  sued  on  contain- 
ing none  of  the  prohibited  features;  that  the  circumstance  pre- 
venting the  assured  from  obtaining  full  indemnity  was  the  M. 
company's  policy,  containing  a  limitation  of  liability  pursuant 
to  said  sec.  1943a,  and  the  assured's  election  thereby  to  carry 
part  of  the  insurance  himself. 

7,  Several  standard  form  insurance  policies  were  issued  on  a  build- 

ing. The  one  issued  by  the  M.  company  contained  a  clause,  in 
effect,  that,  in  consideration  of  a  reduced  premium,  insured 
agreed  to  keep  in  foroe  insurance  up  to  eighty  per  cent  of  the 
cash  value  of  the  property  insured,  and,  if  he  failed  so  to  do, 
that  the  insurer  in  such  policy  should,  in  case  of  loss  or  damage 
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lees  than  eighty  per  cent.»  be  liable  for  only  such  portion  thereof 
as  the  amount  of  Insurance  in  force  should  bear  to  such  eighty 
per  cent    There  was  a  loss  of  less  than  eighty  per  cent  at  a 
time  when  the  assured  had  failed  to  keep  up  insurance  to  eight} 
per  cent,  of  Its  value.    Action  was  brought  against  companies: 
other  than  the  M.  company.     Held,  that  the  defendant  co 
panies  must  be  held  liable  according  to  their  contracts  and  u 
further;  that  the  fact  that  the  insured  by  his  contract  with  thi 
M.  company  had  stipulated  away  his  right  to  full  Indemnity  an 
received  consideration  therefor,  did  not  relieve  the  defendant 
companies,  whose  premium  was  fixed  with  reference  to  such  por< 
tion  of  the  loss  as  the  face  of  their  policies,  respectively,  bore 
to  the  whole  insurance  on  the  property,  from  full  contribution. 

.  Appeaxs  from  judgments  of  the  circuit  court  for  Milwau- 
kee county :  Wabken  D.  Tabrant,  Circuit  Judge.  Affirmed. 
Plaintiffs'  testator  took  out  insurance  on  a  building  situated 
in  the  city  of  Milwaukee,  Wisconsin,  as  follows :  Agricultural 
Insurance  Company  of  Watertown,  New  York,  $5,000; 
Liverpool  &  London  &  Olobe  Insurance  Company,  $5,000; 
Continental  Insurance  Company,  $5,000 ;  Prussian  National 
Insurance  Company,  $2,500 ;  Northwestern  National  Insur- 
ance Company,  $5,000;  Milwaukee  Fire  Insurance  Com- 
pany, $5,000 ;  and  the  Milwaukee  Mechanics'  Insurance  Com- 
pany, $7,500, — ^the  policy  in  the  latter  company,  however, 
containing  a  provision  requiring  insurance  to  be  kept  upon 
the  property  to  the  amount  of  eighty  per  cent,  of  the  actual 
cash  value  thereof,  and  providing  that  in  case  of  a  failure  so 
to  do,  and  a  fire  occurring,  the  liability  under  such  policy, 
should  be  limited  to  the  amount  that  would  be  apportioned 
thereto  in  the  event  of  the  full  amoimt  of  insurance  being 
carried.  The  language  of  the  policy  in  regard  to  the  matter 
was  as  follows : 

"At  the  option  of  the  assured,  and  in  consideration  of  the 
reduced  rate  of  premium  charged  for  this  policy,  the  assured 
hereby  agrees  to  maintain  insurance  during  the  life  of  this 
policy,  upon  the  property  hereby  insured,  to  the  extent  of 
eighty  (80)  per  cent,  of  the  actual  cash  value  thereof,  and  it  is 
mutually  agreed  that  if  at  the  time  of  the  fire  the  whole 
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amount  of  insurance  on  said  property  shall  be  less  than  such 
eighty  (80)  per  cent,  this  company  shall,  in  case  of  loss  or 
damage  less  than  such  eighty  (80)  per  cent.,  be  liable  for  only 
fluch  portion  thereof  as  the  amount  insured  by  this  policy 
shall  bear  to  said  eighty  (80)  per  cent,  of  such  actual  cash 
value  of  such  property." 

Other  than  that  stipulation,  all  of  the  policies  were  alike. 
The  form  thereof  was  that  of  the  standard  policy  of  this  state, 
one  of  the  provisions  being,  in  accordance  with  sec.  1941 — 58, 
Stats.  1898,  as  follows: 

"This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property  or  for 
loss  by  and  expense  of  removal  from  premises  endangered  by 
fire  than  the  amount  hereby  insured  shall  bear  to  the  whole 
insurance,  whether  valid  or  not,  or  by  solvent  or  insolvent 
insurers  covering  such  property,  and  the  extent  of  the  appli- 
cation of  the  insurance  under  this  policy  or  of  the  contribu- 
tion to  be  made  by  this  company  in  case  of  loss  may  be  pro- 
vided for  by  agreement  or  condition  written  hereon  or  at- 
tached or  appended  hereto.  Liability  for  re-insurance  shall 
be  as  specifically  agreed  hereon." 

While  all  the  policies  were  in  force  the  property  insured 
was  damaged  by  fire  to  the  amount  of  $14,169.50.  The 
actual  cash  value  thereof,  when  the  fire  occurred,  was 
$94,000.  Default  was  made  by  some  of  the  companies  as  to 
paying  their  respective  proportions  of  the  adjusted  loss.  Suits 
were  thereupon  brought  against  them  respectively  as  fol- 
lows: Against  the  Agricultural  Insurance  Company  for 
$2,319.33  with  interest;  against  the  Liverpool  &  London  & 
Globe  Insurance  Company  for  the  same  amount ;  against  tl'.e 
Continental  Insurance  Company  for  a  like  amount;  against 
the  Prussian  National  Insurance  Company  for  $1,159.66. 

The  only  issue  made  by  the  answers,  litigated  and  required 
to  be  reviewed  upon  these  appeals,  is  as  to  whether  the  total 
amount  of  the  insurance  on  the  building  when  the  fire  oc- 
curred was  $35,000  or  $30,546.53.  In  the  complaint  the 
latter  amount  was  alleged  to  be  correct,  while  in  each  of  the 
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^answers  the  former  was  insisted  upon*  Plaintiffs  claimed 
that  the  $7,500  policy,  so  called,  was  in  fact,  by  force  of  ita 
limitation  clause,  reduced  in  proportion  to  the  amount  of  the 
deficiency  of  insurance  on  the  property  under  the  eighty  per 
cent  clause  of  the  policy.  Defendants  claimed  that  the  pol- 
icy shoiold  be  counted  at  its  face,  $7,500,  in  apportioning  the 
loss.  The  trial  court  decided  in  favor  of  the  latter  view  and 
ordered  judgments  accordingly,  which  were  rendered,  one 
against  each  of  the  companies.  A  separate  appeal  was  taken 
from  each  of  such  judgments. 

For  the  appellant  there  were  briefs  by  Gary,  Upham  dc 
Black,  and  oral  argument  by  E.  L,  Richardson. 

For  the  respondents  there  was  a  brief  by  Van  Dyke  &  Van 
Dyke  &  Carter,  and  oral  argument  by  W.  D.  Van  Dyke, 

MABSHAiiL,  J.  This  appeal  calls  for  the  solution  of  two 
questions  concerning  the  construction  of  significant  words  in 
this  part  of  sec.  1941—58,  Stats.  1898. 

"This  company  sljall  not  be  liable  under  this  policy  for  a 
^eater  proportion  of  any  loss  on  the  described  property 
.  .  .  than  the  amount  hereby  insured  shall  bear  to  the 
whole  insurance,  whether  valid  or  not." 

These  are  the  questions :  (1)  Do  the  words  "amount  hereby 
insured"  refer  to  tlve  face  of  the  policy, — the  maximum 
^unount  of  risk  assumed  under  any  and  all  circumstances? 
(2)  Do  the  words  "whole  insurance"  refer  to  the  aggregate 
of  the  maximum  risks  assumed  by  all  insurers  in  respect  to 
the  property?  Affirmative  answers  will  lead  to  an  affirma- 
ance  of  the  judgments. 

Courts  elsewhere  have  had  the  subject  before  us  up  for  con- 
-flideration  to  some  extent.  In  respondents'  favor  we  are  re- 
ferred to  Armour  P.  Co.  v.  Beading  F.  Ins.  Co.  67  Mo.  App. 
215,  and  Farmers'  F.  Co.  of  New  Jersey  v.  Scottish  U.  &  N. 
Ins.  Co.  72  N.  Y.  Supp.  732.  The  language  of  the  insurance 
•contracts  was  the  same,  substantially,  as  here.     In  the  first 


282  SUPEEME  COURT  OF  WISCONSIN.       [Jak. 

Stephenson  v.  Agricultural  Ina  Ca  116  Wi&  277. 

case  the  effect  of  a  provision  like  the  eighty  per  cent  clause 
of  the  Milwaukee  Mechanics'  Insurance  Company  policy,  as- 
regards  features  of  the  contract  similar  to  those  of  our  stand- 
ard poliqy,  required  by  sec.  1941 — 68,  Stats.  1898,  was  con- 
sidered. It  was  to  the  effect  that  in  case  of  a  loss,  the  part 
apportioned  to  a  particular  company  should  be  on  the  basis 
of  there  being  insurance  on  the  property  to  the  extent  of 
eighty  per  cent,  of  the  cash  value  thereof,  and  if  there  was 
not  that  amount  of  insurance  in  fact,  that  the  loss  as  to  the 
deficiency  should  fall  on  the  assured  as  a  co-insurer.  The 
court,  in  reaching  a  conclusion,  seema  to  have  ignored  the 
plain  language  in  that  regard.  It  held  that  the  liability  of 
the  company  was  the  amount  of  the  insurance  under  the 
policy ;  that  the  amount  of  the  insurance  was  not  the  face  of 
the  policy,  but  the  face  scaled  down  in  proportion  to  the  fail- 
ure of  the  assured  to  comply  with  the  eighty  per  cent,  clause ;. 
that  the  reduced  amount  was  the  proper  sum  to  be  considered 
in  making  up  the  "whole  insurance''  and  in  apportioning  the 
loss  between  the  several  companies  concerned  so  as  to  give 
the  assured  full  indemnity  for  his  loss  within  the  range  of  the 
policies.  That  cast  a  burden  on  some  of  the  companies  which 
the  assured  expressly  stipulated  to  bear  himself,  receiving  a 
consideration  therefor  in  the  form  of  a  reduction  of  the  pre- 
mium paid.  In  the  second  case  the  court  held  that  the 
amount  of  the  insurance  was  synonymous  with  the  amount  of 
the  loss,  and  the  latter  synonymous  with  the  liability;  that 
a  determination  of  the  amount  of  the  insurance  necessarily 
waited  upon  the  adjustment  of  the  loss.  "It  might  not  be,"" 
said  the  court,  "the  maximum  amount  named  in  each  of  the 
policies.  How  much  insurance  was  effected  by  each  policy 
depended  upon  the  sound  value  of  the  property  covered  at 
the  time  of  the  loss,  diminished  by  twenty  per  cent."  The 
policy  contained  a  clause  similar  to  that  in  those  imder  con- 
sideration here,  and  required  by  sec.  1941 — 43,  Stats.  1898, 
fixing  the  amount  of  the  insurance  at  a  sum  sufficient  to  cover 
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all  loss  not  exceeding  a  specified  amount  The  words  ^^and  not 
exceeding/'  etc,  specifying  the  maximnm  amount  of  the  risk 
assumed,  inclined  the  court  to  hold  that  the  true  amount  of 
the  insurance  was  determinable  only  in  the  event  of  a  loss. 
We  cannot  agree  with  that  view.  It  seems  to  violate  the  plain 
meaning  of  the  language  of  the  policies.  We  will  endeavor 
to  show  that  such  is  the  case. 

In  that  part  of  the  policy  corresponding  to  sec  1941 — iBy. 
Stats.  1898,  the  word  "loss"  is  used,  not  as  a  limitation  upon 
the  amount  of  the  insurance,  but  primarily  as  a  limitationi 
upon  the  amount  of  the  liability.  That  is  obvious,  since  pay- 
ment of  one  loss  does  not  cancel  the  policy  unless  it  equals  the 
maximum  amount  of  risk  assumed.  If  it  is  less,  it  is  only  a 
pro  tanto  satisfaction  of  the  policy.  The  company  remains 
liable  thereafter  to  be  called  upon  time  after  time  during  the 
policy  period,  the  policy  being  kept  alive  by  compliance  with 
its  provisions,  till  an  amount  equal  to  the  face  thereof  shall 
have  been  paid.  It  must  follow  that  the  amount  of  insurance 
effected  by  a  policy  is  one  thing,  the  amount  of  the  loss  in  any 
particular  instance  another,  and  the  liability  to  pay  on  ac- 
count thereof  another.  The  amoimt  of  the  insurance  is  the 
maximum  amount  of  the  risk  assumed,  the  face  of  the  policy ; 
the  amount  of  the  loss  is  the  adjusted  damage  by  fire  to  the- 
property  covered  by  the  policy ;  the  amoimt  of  the  liability  as 
to  any  particular  loss  is  the  amount  of  the  adjusted  damages 
properly  apportionable  to  the  policy. 

What  has  been  said  as  to  what  constitutes  the  amount  of 
the  insurance  under  that  part  of  the  standard  policy,  as  re- 
gards sec  1941—43,  Stats,  1898,  applies  to  that  part  em- 
bodying sec.  1941 — 58,  Id.  Note  the  plain  distinction  in  the 
latter  section  between  "amount  hereby  insured,"  or  "whole  in- 
surance," and  "loss :"  "This  company  shall  not  be  liable  under 
this  policy  for  a  greater  proportion  of  any  loss  .  .  .  than 
the  amount  hereby  insured  shall  bear  to  the  whole  insurance.'^ 
To  say  that  the  terms  "liability,"  "loss,"  and  "amount  in- 
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sured,"  or  "whole  insurance,"  are  synonymous,  or  that  the 
amount  of  insurance  is  undeterminable  in  advance  of  loss,  is 
well-nigh  if  not  quite  absurd.  The  language  of  the  section 
418  a  whole  is  too  plain  to  admit  of  any  resort  to  rules  for 
judicial  construction  to  determine  its  meaning.  As  indicated, 
"loss"  refers  to  the  damages  of  the  assured  measured  in 
money,  "liable,"  or  liability,  to  the  amount  of  such  loss  which 
the  sufferer  under  the  insurance  contract  may  recover  upon 
the  policy,  and  "amount  hereby  insured"  to  the  risk  as- 
sumed imder  the  policy, — ^the  amount  which,  regardless  of 
any  loss  paid,  remains  subject  to  be  drawn  upon  from  time  to 
time  to  satisfy  other  losses  till  it  shall  have  been  wholly  ex- 
hausted. 

The  amount  insured  on  the  face  of  the  Milwaukee  Me- 
chanics' Insurance  Company  policy  is  $7,500.  It  was  not 
<5ompetent  for  such  company  to  limit  its  liability  so  as  in  any 
way  to  vary  the  insurance  contracts  made  by  respondents. 
We  are  unable  to  see  any  evidence  in  its  policy  of  an  attempt 
to  do  so,  or  anything  out  of  harmony  with  the  conclusion  we 
have  come  to.  The  policy  contains  the  same  language  as  the 
other  policies  respecting  the  risk  assumed.  It  was  limited  to 
a  particular  sum,  $7,600,  coupled  with  a  condition  requiring 
the  assured  to  carry  insurance  upon  the  property  to  the 
amount  of  eighty  per  cent  of  the  cash  value  thereof  or  to  be 
deemed  himself  an  insurer  for  the  deficiency.  That  is  the 
effect  of  the  eighty  per  cent,  clause.  The  maximum  amoimt 
of  its  risk  was  $7,500.  The  amount  of  its  liability,  as  between 
it  and  the  assured,  but  not  as  between  it  and  the  other  com- 
panies, was  affected  by  the  eighty  per  cent,  clause.  The 
language  of  the  policy  indicates  that  the  contracting  parties 
understood  the  result  of  a  failure  by  the  assured  to  take  out 
sufficient  insurance  to  equal  eighty  per  cent,  of  the  cash  value 
of  the  property  would  not  be  a  reduction  of  the  amount  of 
insurance  effected  by  the  policy,  but  such  a  division  of  any 
loss  apportioned  to  $7,600  out  of  the  whole  insurance  be- 
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tween  the  companj  and  the  assured  as  would  make  him  bear 
the  burden  that  would  otherwise  be  cast  upon  it  by  his  failure 
to  take  out  insurance  up  to  the  limit  specified.  The  words 
"amount  of  insurance"  and  "amoimt  insured"  are  used  in  the 
eighty  per  cent,  clause  in  a  way  to  clearly  indicate  that  they 
refer  to  the  maximum  risk  assumed,  the  $7,500.  Here  is 
the  language : 

"Tf  at  the  time  of  fire  the  whole  amount  of  insurance  on 
said  property  shall  be  less  than  eighty  per  cent,  this  com- 
pany shall,  in  case  of  loss  or  damage  less  than  said  eighty  per 
cent,  be  liable  for  only  such  portion  thereof  as  the  amount 
insured  by  this  policy  shall  bear,"  etc. 

There  can  be  no  mistaking  the  connection  between  the  sig- 
nificant words  in  that  clause  and  the  maximum  risk  assumed 
by  the  company  and  by  all  the  companies. 

There  is  abundance  of  authority  supporting  the  conclu- 
sions, that  "amount  hereby  insured"  and  similar  expressions 
as  regards  a  particular  policy,  mean  maximum  amount  of 
risk  assumed;  that  "the  whole  insurance"  and  similar  ex- 
pressions as  to  any  given  parcel  of  property  covered  by  several 
policies  of  insurance,  with  or  without  a  limitation  of  liability 
clause  similar  to  the  one  in  the  Milwaukee  Mechanics'  Insur- 
ance Company  policy,  mean  the  aggregate  maximum  risks- 
assumed  under  all  the  policies ;  that  such  a  limitation  of  lia- 
bility clause  in  a  policy  does  not  operate  to  vary  the  terms  of 
any  other  policy ;  and  that  the  effect  of  such  a  clause,  and  the 
contractual  purpose  thereof,  is  to  make  the  insured  a  co-in- 
surer to  the  extent  that  he  fails  to  place  the  whole  insurance 
specified.  We  will  mention  in  the  main  only  cases  cited  by 
respondents'  counsel.  Oshkosh  0.  L,  Co.  v.  Oermania  F,  Ins,. 
Co.  71  Wis.  467,  37  N.  W.  819 ;  Liverpool  &  L.  &  0.  Ins.  Co. 
V.  Verdier,  35  Mich.  895 ;  Page  v.  Sun  Ins.  Office,  74  Fed. 
203;  Chesbrough  v.  Home  Ins.  Co.  61  Mich.  333,  28  N.  W. 
110 ;  Haley  v.  Dorchester  M.  F.  Ins.  Co.  12  Gray,  545 ;  East 
Texas  F.  Ins.  Co.  v.  Coffee,  61  Tex.  287 ;  Oood  v.  Buckeye  M.. 
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F.  Ins.  Co.  43  Ohio  St  394,  2  N.  E.  420 ;  Bardwell  v.  Conway 
M.  F.  Ins.  Co.  118  Mass.  465 ;  Christian  v.  Niagara  F.  Ins. 
Co.  101  Ala.  634,  14  SoutL  374.  In  the  last  case  cited  the 
court  referred  to  the  feature  of  insurance  contracts  making 
the  assured  a  co-insurer  as  reasonable  and  one  that  should  be 
enforced  by  courts  rather  than  avoided  by  any  attempt  to  read 
out  of  it  a  justification  for  a  different  course  by  rules  of 
judicial  construction.  In  Chesbrough  v.  Home  Ins.  Co.  there 
was  a  limitation  of  liability  clause  similar  in  all  respects  to 
the  one  in  this  case,  and  the  court  treated  the  amount  of  in- 
surance effected  by  the  policy,  in  apportioning  the  loss  be- 
tween different  companies,  as  the  face  thereof;  but,  as  be- 
tween such  company  and  the  assured,  held  that  the  latter 
should  bear,  as  a  co-insurer,  any  loss  not  regularly  insured 
against  by  reason  of  his  failure  to  take  out  the  full  amount  of 
insurance  agreed  upon. 

Our  attention  is  called  to  language  in  sec.  1943a^  Stats. 
1898,  prohibiting  the  issuance  of  any  policy  containing  any 
provision  limiting  the  amoimt  to  be  paid  in  case  of  loss  below 
the  actual  cash  value  of  the  property,  if  within  the  amount 
of  insurance  for  which  premiums  are  paid,  and  prohibiting 
the  use  of  any  co-insurance  clause  or  rider  except  under  cer- 
tain conditions  mentioned.  We  are  imable  to  see  how  such 
section  applies  to  this  case.  The  policies  issued  by  respond- 
ents were  free  from  the  prohibited  features.  They  contain 
only  features  expressly  required  by  the  standard  policy  law. 
The  circumstances  preventing  appellants  from  obtaining  full 
indemnity  were  the  Milwaukee  Mechanics'  Insurance  Com- 
pany policy,  containing  a  limitation  of  liability  clause  pur- 
suant to  sec.  1943a,  and  the  assured's  election  to  exercise  the 
option  therein  stipulated  for,  to  carry  a  part  of  the  insurance 
himself. 

The  claim  is  made  that,  takkig  the  policies  together,  the 
assured  was  entitled  to  full  indemnity,  and  language  to  that 
effect  is  quoted  from  Sherman  v.  Madison  Mui.  Ins.  Co.  39 
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Wis.  104.  This  part  of  the  argument  of  appellants'  counsel 
is  infirm  in  this :  It  fails  to  give  weight  to  the  fact  that  in  the 
<5ase  cited  the  court  held  that  the  assured  was  entitled  to  full 
indemnity  because  that  was  what  he  paid  for  and  did  not 
"Stipulate  away.  Here  the  assured  did  stipulate  that  he  would 
himself  bear  such  part  of  the  loss  apportioned  to  $7,500  of 
the  whole  insurance  as  should  not  be  collectible  of  the  Mil- 
waukee Mechanics'  Insurance  Company  by  reason  of  the  co- 
insurance clause  of  its  policy.  To  that  extent  he  stipulated 
away  the  right  to  full,  indemnity  and  received  the  considera- 
tion therefor,  as  we  have  before  indicated.  That  no  part  of 
such  consideration  went  to  enrich  the  respondents,  makes 
no  difference,  since  their  own  premium  rates  were  made  with 
reference  to  the  clause  of  their  policies  limiting  their  liability 
to  such  proportion  of  any  loss  as  the  amount  of  the  insurance 
taken  by  them  respectively  bore  to  the  whole  insurance  on  the 
property.  They  must  be  held  liable  according  to  their  own 
contracts  and  no  further,  the  same  as  was  held  in  Sherman  v. 
Madison  Ins.  Co.,  supra. 

It  follows  from  the  foregoing  that  the  question  suggested  at 
the  opening  of  this  opinion  must  be  answered  in  favor  of 
respondents,  and  the  judgments  appealed  from  affirmed. 

By  the  Court. — So  ordered. 


EiNZEL,  Kespondent,  vs.  Stumpf  and  another,  imp.,  Appel- 

lAnta. 

Deceml>€r  18, 1902— January  IS,  1903. 

Mechanics*  Jiena:  Fixtures:  Confusion  of  HendbJe  and  non-Uenahle 
articles:  Entire  contract. 

1.  The  WiBconsin  doctrine  as  to  fixtures  is:  First,  actual  physical 
annexation  to  the  realty;  second,  application  or  adaptation  to 
the  use  or  purpose  to  which  the  realty  is  devoted,  and  third, 
which  is  the  principal  consideration,  the  intention  on  the  part 
of  the  person  making  the  annexation  to  make  a  permanent 
accession  to  the  freehold. 
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2.  Sec.  3314,  Stats.  1898,  provides  that  any.  person  who  furnishes^ 

materials  or  performs  labor  "for  or  in  or  about  the  erection, 
construction,  repair,  protection  or  removal"  of  any  building, 
shall  have  a  lien  therefor;  and  sec.  3315  gives  such  lien  to  a 
subcontractor  on  his  complying  with  certain  enumerated  re- 
quirements. Held,  that  shelving  of  different  lengths  and  widths, 
placed  in  the  owner's  building,  by  his  order,  so  as  to  conform 
to  the  inside  contour  of  the  store,  and  toe-nailed  to  the  walls 
and  floor  so  as  to  make  them  stationary  and  permanent,  suf- 
ficiently complies  with  the  rule  as  to  fixtures  and  supports  a 
claim  for  a  subcontractor's  lien  therefor. 

3.  Under  said  sec&  3314,  3315,  tables  placed  in  the  store  building 

for  use  in  the  prosecution  of  the  business  there  to  be  carried  on, 
but  having  no  connection  with  or  attachment  to  the  building,  do- 
not  become  fixtures,  so  as  to  support  a  mechanic's  lien. 

4.  Where  lienable  and  non-lienable  demands  are  charged  in  the 

same  account,  and  there  is  no  evidence  indicating  their  respec- 
tive values,  the  claim  for  lien  cannot  be  supported  under  ther 
rule  that  if  the  lienable  articles  can  be  readily  ascertained  from 
the  account  without  a  restatement  thereof,  the  right  to  a  lien 
is  not  impaired. 

5.  Where  a  material  man  makes  an  entire  contract  to  furnish 

thereunder  for  a  fixed  sum  lienable  and  non-lienable  articles, 
a  case  is  presented  where  the  articles  cannot  be  separated  or 
apportioned  so  as  to  sustain  a  lien,  and  the  claimant  is  not 
entitled  thereto. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawbence  W.  Halsey,  Circuit  Judge.  Re- 
versed. 

On  September  22,  1899,  the  defendants  Stumpf  &  Lang- 
hoff  entered  into  a  contract  with  the  defendant  F.  K.  Markle 
Company,  a  corporation,  to  erect  and  construct  for  them  cer- 
tain shelving,  counters,  and  tables,  and  place  them  in  a  build- 
ing then  being  constructed  for  them  on  their  premises,  in  the 
city  of  Milwaukee,  for  the  sum  of  $1,678.50.  Thereafter  the 
Markle  Company  let  the  contract  to  the  plaintiff,  as  subcon- 
tractor, to  do  a  part  of  said  work,  and  to  manufacture  said 
shelving,  counters,  and  tables,  for  the  lump  sum  of  $8G7. 
During  the  progress  of  said  work  the  plaintiff  did  extra  work 
for  said  F.  EL  Markle  Company  amounting  to  $17.80.  Prior 
to  the  commencement  of  this  action  said  company  paid  plaintK 


13]  JANUAEY  TERM,  1903.  289 

Rinzel  ▼.  Stumpf,  116  Wis.  2d7. 

iff  the  sum  of  $500  on  account.  The  court  found  that  the 
plaintiff  furnished  the  materials  mentioned,  which  were 
placed  in  a  building  owned  by  Stumpf  &  Langhoff,  and  that 
the  latter  intended  the  same  for  their  permanent  and  special 
use  therein;  that  the  articles  so  furnished  were  essential  to 
the  use  for  which  they  used  the  building;  that  they  were 
specially  adapted  to  the  place  where  used ;  and  that  plaintiff 
had  a  mechanic's  lien  therefor.  The  court  further  found  the 
giving  of  notice  and  the  filing  of  a  lien,  and  gave  judgment  for 
plaintiff  for  the  entire  amount  claimed.  The  defendants 
Stumpf  &  Langhoff  took  issue  with  the  material  matters  al- 
leged in  the  complaint,  and  filed  exceptions  to  the  findings 
made.  They  also  requested  the  court  to  make  findings  sub- 
stantially to  the  effect  that  plaintiff's  contract  was  an  entire 
contract,  for  a  lump  sum;  that  it  was  not  said  defendants' 
purpose  to  make  such  shelving  a  permanent  erection  or  addi- 
tion to  the  freehold;  that  such  shelving  was  but  slightly  at- 
tached to  the  building,  and  the  tables  were  none  of  them  at- 
tached to  the  building,  except  that  two  were  glued  around  a 
center  post.  Due  exceptions  to  the  court's  refusal  to  find  were 
taken.  Judgment  in  plaintiff's  favor  was  duly  entered,  from 
which  Stumpf  &  Langhoff  take  this  appeal. 

For  the  appellants  there  was  a  brief  by  Doerfler,  McElroy, 
<C'  Eschweiler,  and  oral  argument  by  F.  C.  Eschweiler. 

For  the  respondent  there  was  a  brief  by  Rogers  &  Mann, 
and  oral  argument  by  C.  D.  Mann. 

Bardeen,  J.  The  principal  question  to  be  determined  on 
this  appeal  is  whether  the  plaintiff  is  entitled  to  a  mechanic's 
lien  under  the  circumstances  set  out  in  the  statement.  Plaint- 
iff was  a  subcontractor,  and  agreed  with  the  principal  con- 
tractor to  furnish  certain  shelving  and  counters  or  tables 
which  were  placed  in  the  appellants'  building.  His  accepted 
proposition  was  to  furnish  the  materials  he  did  furnish  for  a 
Vou  116—19 
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lump  sum  of  $867.  The  defendants'  contention  is  that  none 
of  said  articles  were  of  such  a  character  as  to  give  plaintiff  a 
lien  therefor.  Sec.  3314,  Stats.  1898,  so  far  as  is  necessary  to 
this  discussion,  provides  that  every  person  who  performs  any 
work  or  labor  or  furnishes  any  materials  "for  or  in  or  about 
the  erection,  construction,  repair,  protection  or  removal"  of 
any  building  shall  have  a  Uen  therefor  upon  compliance  with 
certain  specified  conditions.  Sec.  3315  gives  a  subcontractor 
a  lien  upon  giving  notice,  etc.  These  statutes  have  received 
a  somewhat  liberal  construction  in  the  interest  of  lien  claim- 
ants. See  North  v.  La  Flesh,  73  Wis.  520,  41  N.  W.  633. 
But  all  of  the  cases  brought  to  our  attention  go  upon  the 
theory  that  the  work  done  and  materials  furnished  must  enter 
into  the  "erection,  construction,  repair,"  etc.,  of  the  building 
upon  which  the  lien  is  claimed.  In  other  words,  materials 
furnished  and  work  done  must  become  a  part  of  the  building, 
as  between  the  parties,  on  the  theory  of  becoming  fixtures. 
This  is  the  argument  of  respondent,  and  his  brief  is  devoted 
to  cases  illustrative  of  the  law  of  fixtures.  What  was  said  on 
the  subject  of  fixtures  in  Taylor  v.  Collins,  51  Wis.  123,  8 
N.  W.  22,  and  approved  in  subsequent  cases,  establishes  the 
law  of  fixtures  as  administered  in  this  state.  We  restate  the 
doctrine  as  follows.    To  become  fixtures,  there  must  be : 

"First,  actual  physical  annexation  to  the  realty;  second, 
application  or  adaptation  to  the  use  or  purpose  to  which  the 
realty  is  devoted ;  third,  an  intention  on  the  part  of  the  person 
making  the  annexation  to  make  a  permanent  accession  to  the 
freehold." 

To  this  may  be  added  the  proposition  stated  in  Homestead 
L.  Co.  V.  Becker,  96  Wis.  206,  71  N.  W.  117,  that  "the  matter 
of  intention  of  the  parties  is  held  to  be  the  principal  considera- 
tion." This  question  of  intention  is  chiefiy  important  in  con- 
tests between  the  grantee  of  the  freehold  and  mortgage  or  lien 
claimants.  In  the  case  at  bar  the  facts  are  but  little  in  dis- 
pute. The  appellants,  who  were  owners  of  the  building,  and 
fitting  it  up  for  use  as  a  clothing  store,  contracted  for  the 
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necessary  shelving  and  counters  or  tables.  The  shelving  was 
of  different  lengths  and  widths,  and  made  to  conform  to  the 
contour  of  the  inside  of  the  store.  It  was  attached  to  the 
building  by  being  toe-nailed  to  the  walls  and  floor  so  as  to 
make  it  stationary  and  permanent.  It  is  probably  true  that 
it  could  have  been  removed  without  any  serious  injury  to  the 
building,  but  still  we  have  actual,  physical  annexation,  adap- 
tation to  the  use  of  the  building,  and  probable  intent  on  the 
part  of  the  ovniers  to  make  the  annexation  permanent.  The 
appellants  argue  that  there  is  no  evidence  to  support  this  last 
xjontention,  but  we  think  it  follows  as  a  just  inference  from 
all  the  circumstances  in  the  case.  We  can  readily  agree  with 
«o  much  of  the  conclusion  of  the  trial  court  as  finds  the  shelv- 
ing a  part  of  the  freehold.  As  to  the  tables  mentioned,  a 
different  question  arises.  The  evidence  shows  that  twenty- 
four  tables  were  furnished,  all  but  two  of  them  having  no  con- 
nection or  attachment  to  the  freehold.  The  element  of  attach- 
ment or  annexation  to  the  freehold  in  some  way  is  one  that 
<?annot  be  ignored.  In  none  of  the  cases  called  to  our  atten- 
tion has  it  been  held  that  mere  loose,  movable  tables  or  floor 
furniture  are  fixtures.  There  must  be  actual  annexation,  or 
something  which  the  law  considers  equivalent  to  it,  to  make 
an  article  a  fixture.  Nothing  of  that  kind  appears  in  this 
<5ase.  The  appellants  admit  that  the  two  tables  glued  around 
the  post  became  a  part  of  the  realty.  We  hold,  therefore, 
that  twenty-two  of  the  tables  were  not  lienable. 

It  is  suggested  that,  inasmuch  as  $500  has  been  paid  on 
the  contract,  the  court  can  still  support  the  lien,  on  the  view 
suggested  in  North  v.  La  Flesh,  73  Wis.  520,  41  N.  W. 
C33, — ^that  where  lienable  and  nonlienable  articles  are 
charged  in  one  account,  and  the  value  of  the  lienable  articles 
can  be  readily  ascertained  from  the  account  without  a  restate- 
ment thereof,  the  right  to  a  lien  is  not  impaired.  The  trouble 
here  is  that  there  is  no  evidence  presented  in  the  bill  of  excep- 
tions which  enables  us  to  fix  the  price  of  the  tables  or  the 
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shelving.  The  bid  of  plaintiff  was  to  do  the  work  for  a  lump 
snm ;  hence,  it  not  appearing  how  much  the  lienable  and  non- 
lienable  articles  were  to  cost,  the  judgment  cannot  stand. 

But  in  this  connection  the  further  question  is  raised  that 
the  contract  between  plaintiff  and  the  Markle  Company  being 
entire,  and  for  a  lump  sum  for  lienable  and  nonlienable 
articles,  the  plaintiff  has  waived  his  lien,  and  cannot  enforce 
any  claim  against  appellants.  This  question  has  never  been 
definitely  determined  in  this  state,  although  some  features  of 
it  were  discussed  in  North  v.  La  Flesh,  supra.  The  following 
language  from  McMaster  v.  Merrick,  41  Mich.  605,  2  N.  W. 
895,  was  quoted: 

"It  is  also  settled  that  one  of  the  plainest  cases  of  waiver  ig 
where  privileged  and  unprivileged  claims  are  mingled  to- 
gether in  the  same  dealings,  so  that  the  lien  is  not  kept  ascer- 
tainable without  restating  and  charging  the  accounts. '^ 

The  court  said,  in  substance,  that  they  had  no  quarrel  with 
this  proposition,  and  that  in  a  similar  case  would  rule  the  same 
way.  But  the  North  Case  was  distinguished  from  the  Michi- 
gan case  on  the  ground  that  in  the  former  case  the  lienable 
items  in  the  account  could  be  ascertained  without  restating 
the  accoimt.  In  a  case  very  similar  to  the  North  Case  the 
supreme  court  of  Oregon  used  this  language : 

"Had  the  claim  contained  a  lumping  charge  of  the  amount 
demfinded,  and  there  were  no  means  of  ascertaining  from  the 
notice  itself  the  quantity  and  value  of  the  lumber  used  in 
building  the  sidewalk,  the  lien  would  be  defeated,  .  .  . 
for  a  court  cannot,  from  oral  evidence,  separate  items  for 
which  a  lien  is  given  from  those  for  which  no  lien  can  be  ac- 
quired." Harrishurg  L.  Co.  v.  Washburn,  29  Org.  150,  44 
Pac.  390. 

In  a  later  case  the  same  court  said : 

"The  rule  seems  to  be  that  when  lienable  and  nonlienable 
items  are  included  in  one  contract  for  a  specific  sum,  or  are 
made  the  basis  of  a  lumping  charge,  so  that  it  cannot  be  per- 
ceived from  the  contract  or  account  what  proportion  is  charge- 
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able  to  each,  the  benefit  of  the  mechanic's  lien  law  is  lost.  In 
such  case  the  court  cannot,  by  extrinsic  evidence,  apportion 
the  amounts  of  the  entire  charge  or  contract  price  between 
the  lienable  and  nonlienable  items."  Allen  v.  Elwert,  29 
Oreg.  428,  4A  Pac.  823,  48  Pac.  64. 

The  syllabus  to  Edgar  v.  Salisbury,  17  Mo.  271,  is  in  part 
as  follows : 

"When  a  demand  is  filed  by  a  person  seeking  to  avail  him- 
self of  the  act  giving  a  mechanic's  lien,  services  for  which  he 
might  have  had  a  lien  are  combined  with  other  charges  for 
which  no  lien  is  given,  and  the  whole  summed  up  in  one  item, 
80  that  it  is  impossible  to  ascertain  from  the  account  filed  how 
much  of  the  gross  charge  is  a  lien,  the  party  will  lose  the 
whole  benefit  of  the  act." 

This  case  was  followed  in  O'Cormor  v.  C  JB.  JB.  Co.  Ill 
Mo.  185,  20  S.  W.  16.  See  Sweem  v.  A.,  T.  &  8.  F.  R.  Co. 
85  Mo.  App.  95 ;  Schulenburg  v.  Robison,  5  Mo.  App.  561 ; 
Johnson  v.  Barnes  &  M.  B.  Co.  23  Mo.  App.  546.  Another 
case  uses  this  language : 

"It  is  the  inseparable  blending  of  items  for  which  the  law 
gives  no  lien,  because  they  are  not  lienable  in  their  nature, 
with  lienable  items,  which  defeats  the  entire  lien  claim,  and 
not  the  blending  of  lienable  items,  some  of  which  remain  un- 
proved, or  unproved  to  their  full  extent."  Schulenburg  & 
B.  L.  Co.  V.  StrimpUj  33  Mo.  App.  154. 

The  supreme  court  of  Maine  say  that,  where  a  laborer 
claiming  a  mechanic's  lien  has  so  intermingled  his  lien  claim 
with  non-lien  items  that  the  exact  amount  for  which  he  is 
entitled  to  a  lien  cannot  be  ascertained,  the  whole  lien  must 
fail.  Baker  v.  Fessenden,  71  Me.  292.  See  Kelley  v.  Kelley, 
77  Me.  135.  In  a  case  in  Illinois  the  contract  with  the  lien 
claimants  required  the  other  party  to  pay  a  given  sum  for  the 
entire  labor  agreed  to  be  performed,  only  part  of  which  was 
lienable.  The  court  held  the  contract  entire,  and  that  a  lien 
could  not  be  enforced,  for  the  reason  that  the  statute  only  gave 
a  lien  for  a  part  of  the  work,  and  the  contract,  being  entire, 
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could  not  be  apportioned,  and  the  performance  of  it  enforced 
in  fragments.  Adler  v.  World's  P.  E.  Co.  126.111.  373,  18 
N.  E.  809.  In  Morrison  v.  Minot,  5  Allen,  403,  the  plaintiffs 
stipulated  to  do  certain  work  and  furnish  certain  materials 
for  a  building  for  a  lump  sum.    The  court  said : 

"The  debt  due  them  was  for  an  entire  sum,  on  the  com- 
pletion of  their  contract  That  contract  included  materials 
for  which  there  never  was  any  lien,  and  it  was  an  entire  con- 
tract'' 

For  these  reasons  the  court  held  the  plaintiffs  could  not 
maintain  their  suit  This  case  was  followed  in  Graves  v. 
Bemisj  8  Allen,  673,  and  in  Peatman  v.  Centerville  L.  H.  & 
P.  Co.  105  Iowa,  1,  74  N.  W.  689.  Other  cases  along  the 
same  line  might  be  cited,  but  enough  have  been  referred  to  to 
show  that  a  lien  claimant  circumstanced  as  the  plaintiff  has 
shown  himself  to  be  is  not  entitled  to  a  lien.  His  contract  is 
an  entire  one,  for  a  fixed  sum,  and  cannot  be  separated  or 
apportioned  so  as  to  sustain  a  lien,  even  if  a  new  trial  were 
had. 

By  the  Court. — Judgment  as  against  the  appellants  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  enter 
judgment  in  their  favor,  dismissing  the  action. 


LA.WBBNCB,  Executor,  Appellant,  vs.  Babbeb  and  others, 

Bespondents. 

Same,  Respondent,  vs.  Same,  Appellants. 

December  18, 1902— January  IS,  190S. 

Wills:  Codicils:  Oonstruction:  Executors:  Duties  under  power  of 
sale:  Appointment  of  trustee:  Intestacy:  Bequests  hy  implica- 
tion: Presumptions:  Evidence, 

1.  The  will  of  testator  devised  his  homestead  to  his  four  children. 
It  further  provided  that  all  the  residue  of  his  estate  should  go 
to  them  in  trust  to  sell  and  distribute  to  beneficiaries  named. 
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By  a  codicil,  made  after  tbe  death  of  one  child,  he  gave  one- 
twelfth  of  his  estate  to  the  children  of  such  deceased  child,  to 
be  held  for  them  in  trust,  and  directed  that  immediately  after 
his  death  his  homestead  be  sold  and  the  proceeds  disposed  of 
according  to  the  terms  of  the  will  and  codicil.  The  will  ap- 
pointed an  executor,  and  appointed  the  testator's  children  as 
trustees  to  sell  and  distribute  the  residuum  of  the  estate.  Sec. 
2128,  Stats.  1898,  provides  that  when  a  power  in  trust  is  created 
by  will,  and  the  testator  has  omitted  to  designate  by  whom  the 
power  is  to  be  executed,  its  execution  shall  devolve  upon  the 
circuit  court  Held,  that  sec.  2128  did  not  apply;  that  by  the 
terms  and  provisions  of  the  will  the  sale  of  the  homestead  was 
made  a  part  of  the  administration  of  the  estate,  and,  having 
appointed  an  executor,  thereby  the  testator  designated  such 
executor  to  make  such  sale. 

2.  In  such  case,  it  was  error  to  assume  that  the  testator  had  omit- 
ted to  designate  by  whom  the  power  of  sale  was  to  be  executed, 
and,  by  applying  said  sec.  2128  to  the  situation  under  said  will, 
appoint  a  trustee  to  make  such  sale. 

8.  In  such  case,  there  was  nothing  in  the  will  expressly  giving  the 
trustees,  appointed  to  sell  and  distribute  the  residue  of  the  es- 
tate, any  right  or  authority  over  the  homestead.  Held,  that  the 
sale  of  the  homestead  being  a  duty  to  be  performed  by  the  exec- 
utor as  part  of  the  administration  of  the  estate,  and  the  pro- 
ceeds, when  realized,  being  a  part  thereof,  such  proceeds  should 
be  paid  and  distributed,  as  personalty,  directly  to  the  bene- 
ficiaries named,  and  it  was  therefore  error  to  direct  the  executor 
(appointed  by  the  court  trustee  for  the  purpose  of  making  sale 
of  the  homestead)  to  pay  over  the  proceeds  to  the  three  chil- 
dren as  trustees,  to  be  by  them  immediately  distributed. 
4.  Testator  gave  his  homestead  and  household  effect^  to  his  four 
children,  and  the  residue  of  his  estate  to  them  as  trustees  for 
sale  and  distribution  among  designated  beneficiaries.  After  the 
death  of  one  child,  he  made  a  codicil  by  which  he  gave  to  the 
children  of  such  deceased  child  one-twelfth  interest  "in  all  my 
estate,  real,  personal,  and  mixed."  The  codicil  further  pro- 
vided that  the  homestead  be  sold,  and  that  its  proceeds  be  dis- 
posed of  "according  to  the  terms  of  my  will  and  the  provisions 
of  the  codicils  thereof."  Held,  that  the  word  "all"  in  the  ex- 
press command  that  the  grandchildren  were  to  have  one-twelfth 
of  all  the  estate,  was  too  significant,  definite,  and  unambiguous 
to  warrant  a  construction  that  would  deprive  the  grandchildren 
of  one-twelfth  of  the  proceeds  of  the  homestead. 
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6.  Where  a  decedent  has  left  a  will,  the  question  whether  intestacy 
exists  as  to  any  part  of  his  estate,  and  the  rights  of  his  heir 
thereto,  depends  not  upon  whether  the  testator  intended  such 
situation  to  exist,  or  supposed  it  would  exist,  but  whether  he 
has,  by  his  will,  disposed  of  all  his  property. 

6.  In  determining  whether  there  is  intestacy  as  to  any  part  of  a  tes- 

tator's estate,  it  is  not  absolutely  imperative  that  express  and 
unambiguous  words  of  gift  and  designation  of  beneficiaries 
should  be  physically  written  in  the  will;  it  is  sufficient  that  the 
court  can  find  by  necessary  implication  from  the  words  used, 
that  the  testator  had  an  intent  that  his  property  should  go  in  a 
certain  direction,  and  that  he  has  so  attempted  to  declare  that 
intent. 

7.  The  presumption  that  one  who  makes  a  will  intends  to  dispose 

of  all  his  property  is  not  conclusive  on  the  question  of  intestacy. 
In  determining  that  question,  it  is  not  without  weight  in  inter- 
preting and  construing  the  language  used,  and  may  be  used  to 
aid  the  court  in  understanding  what  was  attempted  to  be  ex- 
pressed. 

8.  Testator  gave  his  homestead  to  his  four  children,  and  the  resi- 

due of  his  estate  to  them  in  trust  for  sale  and  distribution 
among  the  four  children  and  another.  One  child  having  died,  he 
made  a  codicil  reciting  that  he  desired  to  modify  that  portion 
of  his  will  giving  certain  of  his  estate  to  the  deceased  son,  one 
of  the  four,  and  did  modify  it  by  revoking  all  devises  and  be- 
quests made  to  him.  He  then'  gave  to  the  deceased  son's  two 
children  a  one-twelfth  interest  in  all  his  estate,  to  be  held  in 
trust  until  their  majority,  provided,  if  either  died  during  minor- 
ity, that  then  a  proportionate  part  of  the  devise  should  revert 
to  the  estate  to  be  divided  according  to  the  provisions  of  the 
will  and  codicil.  He  expressly  forbade  the  mother  of  the 
children  from  acting  as  trustee,  and  expressed  a  desire  that 
none  of  his  estate  should,  either  directly  or  indirectly,  pass 
to  her  or  under  her  control.  He  also  directed  that  his  home- 
stead should  be  sold  immediately  after  his  death,  and  the  pro- 
ceeds disposed  of  according  to  the  terms  of  his  will  and  codicil. 
In  all  other  particulars  he  ratified  his  will.    Held: 

(1)  That  the  last  will  of  testator  consisted  not  of  one  paper, 
but  of  the  will  and  codicils  together,  and  that  they,  interacting 
on  each  other,  spoke  his  purpose  that  the  entire  estate  should 
be  divided  between  the  five  persons  in  the  proportions  named. 

(2)  That  none  of  his  estate  was  intestate  property. 

(3)  That  the  grandchildren  took  their  one-twelfth  of  the 
residuum  of  the  estate  subject  to  the  trust  created  by  the  will. 
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(4)  That  the  grandchildren  had  no  interest  in  the  question 
whether  or  not  the  trust  was  valid  as  to  the  interests  of  those 
who  were  at  once  trustees  and  beneficiaries,  nor  whether  there 
was  any  merger  as  to  such  interests. 

Appeals  from  a  judgment  of  the  circuit  court  tor  Milwau- 
kee county:  Lawbence  W.  Halsey,  Circuit  Judge.  Modified 
and  affirmed. 

Petition  by  executor  for  construction  cf  the  will  of  Edward 
Barber,  who  died  domiciled  at  Milwaukee  December  7,  1901, 
leaving  surviving  him  as  heirs  at  law  Edvmrd  B.,  Benjamin 
C,  and  Florence  M.  Barber,  children,  and  two  grandchildren, 
children  of  his  son  Harry  C.  Barber,  who  died  in  August, 
1899.  The  will,  as  probated,  consisted  of  the  original  will, 
-executed  November  7,  1891 ;  a  first  codicil  of  July  11,  1895, 
which  merely  changed  the  nomination  of  executor;  and  a 
second  codicil,  executed  August  9,  1900.  The  original  will 
-disposed  of  the  property  as  follows : 

*First.  To  my  daughter  Florence  M.  Barber,  my  oil  paint- 
ing of  myself.  Second.  To  my  son  Harry  C.  Barber  my 
crayon  portrait  of  myself.  Third.  To  my  chiW^^en  Harry  C, 
Edward  B.,  Benjamin  C,  and  Florence  M.  Barber,  all  the 
rest  of  my  household  furniture,  wearing  apparel,  and  persoAal 
ornaments.  Fourth.  To  my  said  children  [naming  the  same 
four],  their  heirs  and  assigns,  forever,  my  homestead.  Fifth. 
All  the  residue  of  the  estate,  subject  to  debts,  to  my  said 
-children  [naming  the  four],  or  such  of  them  as  shall  survive 
me,  and  their  survivors,  in  trust  to  sell  the  same  or  any  part, 
in  discretion,  and  meanwhile  to  care  for,  manage,  and  collect 
rents  and  profits,  to  distribute  the  net  income  annually,  and 
the  proceeds  of  sales  within  a  reasonable  time  after  such 
^ales,  as  follows:  Eleven-twelfth  parts  thereof  to  my  said 
<;hildren  [naming  the  four],  equally,  and  the  remaining  one- 
twelfth  part  thereof  to  my  stepdaughter,  Virginia  C.  Will- 
iams. .  .  .  The  duration  of  the  estate  of  my  said 
children  ...  as  trustees  as  aforesaid  shall  not  exceed 
the  life  of  the  survivor  of  my  said  two  youngest  children, 
namely,  Benjamin  C.  Barber  and  Florence  M.  Barber-.  Sixth. 
All  the  rest,  residue,  and  remainder  of  all  my  estate     .     .     . 
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to  my  said  children  [naming  the  four],  eleven-twelfth  parts 
thereof,  and  to  my  said  stepdaughter  .  .  .  the  remain- 
ing one-twelfth  part  thereof.  Seventh.  In  case  of  death  of 
either  child  without  issue,  his  share  to  pass  to  the  others  in 
the  same  manner  as  to  him  if  living.' 

An  executor  was  named,  other  than  the  trustees,  and  the- 
trustees  were  exempted  from  giving  bond. 

The  second  codicil,  executed  after  the  death  of  the  eldest 
son,  Harry  C.  Barber,  recited  that  certain  property  had  been- 
devised  and  bequeathed  unto  him,  and  that  he  had  since  died,, 
leaving  surviving  him  a  widow  and  two  children,  Charles  M^ 
and  Ruth  E.,  and  proceeded : 

"Whereas,  it  is  now  my  desire  to  modify  that  portion  of  my 
said  last  will  and  testament  wherein  and  whereby  I  give,, 
grant,  devise,  and  bequeath  certain  of  my  estate  to  my  said 
son  Harry  C.  Barber:  Now,  therefore,  I  desire  to,  and  do 
hereby,  modify  my  said  last  will  and  testament  in  so  far  as 
the  same  relates  to  my  said  son  Harry  C.  Barber  by  revoking, 
and  hereby  do  revoke  all  grants,  devises,  and  bequests  made  in 
said  last  will  and  testament  to  my  son  Harry  C.  Barber ;  and 
I  hereby  grant  to  my  grandchildren  Charles  M.  Barber  and 
Ruth  E.  Barber,  children  of  my  said  son  Harry  C.  Barber, 
and  unto  them  together,  share  and  share  alike,  an  undivided 
one-twelfth  (1-12)  interest  in  and  to  all  of  my  estate,  real, 
personal,  and  mixed,  it  being  my  express  intention  that  the 
two  together  shall  receive  an  undivided  one-twelfth  (1-12)  of 
my  estate,  and  not  an  undivided  one-twelfth  (1-12)  to  each 
of  said  children,  with  this  express  provision :  That,  if  either 
or  both  shall  die  before  arriving  at  the  age  of  twenty-one 
years,  then  upon  such  death  or  deaths,  his  or  her  share,  or 
the  whole  thereof  in  the  event  of  both  dying,  shall  revert  to- 
my  estate,  to  be  divided  according  to  the  provisions  of  my  last 
will  and  testament  and  the  first  and  second  codicils  modifying 
the  same.  And  I  further  direct  that  the  said  undivided  one- 
twelfth  (1-12)  of  my  estate  so  devised  and  bequeathed  to  the 
said  Charles  M.  and  Ruth  E.  Barber  shall  be  held  in  trust  by 
a  suitable  trustee  appointed  by  the  county  court  of  Milwau- 
kee county,  for  the  use  and  benefit  of  the  said  Charles  M.  and 
Ruth  E.  Barber,  until  they  shall  arrive  at  the  age  of  twenty- 
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one  years  respectively,  at  which  time  the  interest  so  devised 
and  bequeathed  shall  be  paid  and  turned  over  to  each,  re- 
spectively. In  the  appointment  of  the  trustee  I  expressly 
prohibit  the  appointment  of  Lizzie  Barber,  mother  of  said 
Charles  M.  and  Ruth  E.  Barber,  as  such  trustee,  it  being  my 
desire  that  none  of  my  estate  shall  pass  to,  or  imder  the  con- 
trol of,  directly  or  indirectly,  the  said  Lizzie  Barber,  wife  of 
my  said  son  Harry  C.  Barber.  The  crayon  picture  which  I 
bequeathed  to  my  son  Harry  C.  Barber  in  my  aforementioned 
last  will  and  testament  I  give  and  bequeath  to  whichever  of 
my  sons  Edward  B.  Barber  or  Benjamin  C  Barber  shall  be 
successful  in  winning  the  same  by  the  manner  of  drawing 
cuts.  I  hereby  further  modify  my  last  will  and  testament  by 
directing  that  immediately  after  my  death  my  said  homestead 
shall  be  sold,  and  the  proceeds  thereof  disposed  of  according 
to  the  terms  of  my  last  will  and  the  provisions  of  my  said 
first  and  second  codicils  thereof.  I,  Edward  Barber,  hereby 
ratify  and  confirm  my  said  last  will  and  testament  in  every 
particular,  excepting  in  so  far  as  the  same  is  modified  by  my 
first  and  liiis,  my  second,  codicil  tliereto,  and  I  hereby  ratify 
and  confirm  all  tbe  provisions  of  my  said  first  codicil." 

The  estate  exceeded  $100,000,  and  included  a  large  number 
of  parcels  of  real  estate,  apparently  held  by  the  testator  for 
the  purpose  of  sale,  and  not  for  use.  The  circuit  court  ren- 
dered judgment  construing  the  will  to  give — First,  the  two 
portraits  absolutely  to  the  persons  named ;  secondly,  the  house- 
hold effects,  library,  etc.,  to  the  three  surviving  children,  sub- 
ject to  the  payment  of  one-twelfth  of  the  value  thereof,  to  be 
thereafter  ascertained,  to  the  trustee  of  the  two  grand- 
children; third,  that  the  homestead  was  ordered  converted 
into  personal  property;  that,  no  persons  having  been  named 
to  make  such  sale,  Abbott  Lawrence,  the  same  person  named 
as  executor  in  the  will,  should  be  and  was  appointed  trustee 
to  make  the  same,  subject  to  the  approval  of  the  court,  and  to 
pay  the  net  proceeds  to  Edward  B.,  Benjamin  C,  and  Floi^ 
ence  M.  Barber,  the  trustees  named  ii>  the  fifth  paragraph 
of  the  will,  for  immediate  distribution,  one-twelfth  thereof 
to  the  trustee  of  the  grandchildren  and  eleven  thirty-sixths 
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thereof  to  each  of  the  three  children  of  the  testator.  The 
judgment  also  provided  that  all  the  residue  of  the  estate  after 
payment  of  debts,  expenses,  etc.,  is  required  to  be  assigned  to, 
and  will  thereupon  vest  in,  said  Edward  B.,  Benjamin  C, 
and  Florence  M.  Barber,  and  the  survivors  of  them,  as  trus- 
tees, to  sell,  convey,  and  dispose  of  the  same,  and  manage  and 
collect  profits,  and  pay  and  distribute  the  net  income  thereof 
annually,  or  oftener,  and  the  net  proceeds  of  the  sale  of  the 
trust  real  estate,  ox  any  part  thereof,  within  a  reasonable  time 
after  such  sale,  to  the  persons  and  in  the  proportions  follow- 
ing, to-wit :  Ten  thirty-sixths  thereof  to  each  of  said  children 
of  the  testator  Edward  B.,  Benjamin  C,  and  Florence  M. 
Barber,  one-twelfth  thereof  to  Virginia. C.  Williams,  and  one- 
twelfth  thereof  to  the  trustee  of  the  two  grandchildren,  for 
the  use  and  benefit  of  said  grandchildren,  until  they  respect- 
ively arrive  at  the  age  of  twenty-one  years,  at  which  time  one- 
half  of  said  one-twelfth  is  to  be  paid  over  to  each  of  said 
grandchildren  arriving  at  majority;  but  if  either  or  both  of 
said  grandchildren  shall  die  without  issue  before  arriving  at 
the  age  of  twenty-one  years,  thereupon  the  share  of  either  or 
both  dying  shall  be  paid  over  by  said  trustee  of  the  grand- 
children to  the  said  Edward  B.,  Benjamin  C,  and  Florence 
M.  Barber,  their  personal  representatives  or  assigns,  in  equal 
shares.  It  was  further  adjudged  that  all  of  the  estate  of  the 
decedent  is  disposed  of  by  his  said  will  and  codicils,  and  no 
part  thereof  or  interest  therein  is  to  be  considered  or  treated 
as  intestate  estate. 

The  plaintiff  executor  appeals  from  that  portion  of  the 
judgment  awarding  all  of  the  property  above  the  one-twelfth 
to  Virginia  C.  Williams  and  one-twelfth  to  the  two  grand- 
children to  the  three  surviving  children,  and  from  that  part 
which  adjudges  that  the  homestead  is  to  be  sold  by  a  trustee, 
and  not  by  the  executor  in  his  capacity  as  such,  and  from  that 
part  which  adjudges  that  the  entire  estate  is  disposed  of  by 
the  will,  and  no  part  thereof  intestate. 
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The  two  grandchildren,  by  their  guardian  ad  litem,  Robert 
N.  McMjnin,  appeal  from  the  whole  of  said  judgment,  except 
so  much  thereof  as  disposes  of  the  two  portraits,  and  so  much 
as  adjudges  that  the  homestead  be  immediately  sold,  and  the 
proceeds  be  treated  as  personalty,  and  awards  to  them  one- 
twelfth  thereof. 

The  three  children  of  the  testator  appeal  from  those  parts 
of  the  judgment  which  award  to  the  grandchildren  one- 
twelfth  of  the  value  of  the  household  effects  and  that  part 
which  holds  them  entitled  to  one-twelfth  of  the  proceeds  of 
the  homestead.    All  such  appeals  were  heard  together. 

Joshua  Stark,  for  the  plaintiff. 

For  the  defendants  Edward  B.,  Benjaifiin  C,  and  Florence 
M.  Barber,  there  was  a  brief  by  Quarles,  Spence  &  Quarles, 
attorneys,  and  Charles  Quarles,  of  counsel ;  for  the  defendants 
Charles  M.  and  Ruth  E.  Barber,  there  was  a  brief  by  Robert 
N.  McMynn,  guardian  ad  litem,  and  C  J?.  Yan  Alstine,  of 
counsel ;  and  the  cause  was  argued  orally  by  Mr.  Oeo.  Lines^ 
and  Mr.  McMynn. 

Dodge,  J.  1.  The  principal  error  assigned  upon  the  ap- 
peal of  the  executor  is  the  holding  by  the  circuit  court  that 
the  sale  of  the  homestead  commanded  by  the  second  codicil 
was  not  to  be  performed  by  the  executor  in  his  official  capacity 
as  such,  but  by  some  trustee  to  be  appointed  by  a  court  of 
equity;  in  accordance  with  which  holding,  Mr.  Lawrence, 
who  was  in  fact  executor,  was  appointed  such  trustee,  and 
was  directed  to  pay  the  net  proceeds  to  Edward  B.,  Benjamin 
C.  and  Florence  M.  Barber,  the  trustees  named  in  the  fifth 
paragraph  of  the  will,  for  immediate  distribution,  one-twelfth 
to  the  trustee  of  the  grandchildren  and  eleven  thirty-sixths  to- 
each  of  the  three  children.  In  this  respect  we  are  persuaded 
the  circuit  court  erred.  The  authorities  are  numerous,  and 
practically  unanimous,  that,  where  the  sale  of  real  estate  is 
commanded  by  a  will,  obviously  as  a  part  of  the  settlement  of 
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that  estate  within  the  province  of  the  probate  court,  and  pre- 
liminary to  the  final  accounting  and  distribution,  the  implica- 
tion, in  the  absence  of  anything  to  show  a  different  intention, 
is  that  the  executor  selected  by  the  deceased  to  administer  said 
estate  and  to  execute  said  will,  is  the  person  to  perform  such 
step,  which  is  a  part  thereof.  Bogert  v.  HeHell,  4  Hill,  500 ; 
Medkings  v.  Cromwell,  5  N.  Y.  136 ;  Lesser  v.  Lesser,  32  N. 
Y.  Supp.  167 ;  Meehan  v.  Brennan,  45  N.  Y.  Supp.  57 ;  Lind- 
ley  V.  O'Reilly,  50  N.  J.  Law,  636,  15  AtL  379.  The  court 
below  apparently  felt  constrained  to  his  conclusion  by  sec. 
2128,  Stats.  1898,  providing  that  when  a  power  in  trust  is 
created  by  will,  and  the  testator  has  omitted  to  designate  by 
whom  the  power  is  to  be  executed,  its  execution  shall  devolve 
upon  the  circuit  court.  The  fault  in  the  reasoning  which 
would  apply  this  section  to  the  situation  under  the  present 
will  is  in  assuming  that  the  testator  had  omitted  to  designate 
by  whom  the  power  of  sale  was  to  be  exercised.  The  effect 
of  the  authorities  upon  the  subject  is  that  by  directing  such 
a  sale  to  be  made  as  a  part  of  the  administration  of  the  estate, 
and  naming  a  person  to  execute  the  will  and  administer  that 
estate,  by  clear  implication  the  testator  does  designate  such 
-executor  as  the  person  to  perform  the  act  Meakings  v.  Cron^- 
well,  supra. 

The  further  direction  of  this  portion  of  the  judgment  that 
the  proceeds  of  the  homestead  be  paid  over  by  the  trustee 
making  the  sale  to  the  three  trustees  named  in  the  fifth  para- 
graph of  the  will,  to  be  by  them  at  once  divided,  and  paid  over 
to  the  respective  legatees,  perhaps  resulted  from  the  error  of 
the  circuit  court  already  pointed  out,  whereby  he  concluded 
that  the  sale  was  to  be  made  outside  of  the  ordinary  adminis- 
tration of  the  estate,  and  by  a  specially  appointed  trustee, 
whence  he  conceived  it  necessary  that  the  proceeds  should 
■come  back  into  the  estate  in  some  way,  and  adopted  this  direc- 
tion as  a  method  of  accomplishing  that  result.  As  already 
•shown,  this  sale  should  be  made  by  the  executor  in  and  as  a 
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part  of  the  administration  of  the  estate,  and  the  proceeds, 
when  realized  by  him,  are  part  of  the  estate, — doubtless  per- 
sonalty, on  the  doctrine  of  conversion  resulting  from  impera- 
tive command  to  sell.  Being  such,  there  is  no  reason  why  the 
executor  should  not  pay  those  proceeds  directly  to  the  persons 
to  whom  they  are  bequeathed,  instead  of  adopting  the  circuity 
of  procedure  required  by  the  judgment  There  is  nothing  in 
the  will  expressly  giving  the  trustees  appointed  by  the  fifth 
paragraph  any  right  or  authority  over  the  homestead  or  its 
proceeds,  and  there  is  no  necessity  to  involve  them  at  all  with 
reference  thereto.  Clearly,  the  whole  purpose  of  the  bequest 
is  accomplished  by  directing  the  executor  to  pay  the  net  pro- 
<5eeds  of  the  homestead,  one-twelfth  to  the  trustee  of  the  two 
grandchildren,  and,  in  equal  shares,  to  the  three  children  of 
the  testator,  either  thirty-three  thirty-sixths  or  twenty-seven 
thirty-sixths,  depending  on  whether  or  not  there  shall  be 
found  intestacy  as  to  any  portion  of  the  homestead  or  its  pro- 
ceeds. Upon  this  assignment  of  error,  therefore,  the  judgment 
must  be  modified  to  declare  that  the  sale  commanded  shall  be 
made  by  the  executor  in  his  official  character,  and  the  proceeds 
paid  and  distributed  as  personalty  directly  to  the  trustee  of  the 
grandchildren  and  to  the  three  children  of  deceased. 

2.  The  next  question  which  is  raised  by  assignment  of 
error  upon  the  appeal  of  the  three  children  of  the  testator  is 
whether  the  bequest  contained  in  the  second  codicil,  to  the 
two  grandchildren,  of  an  undivided  one-twelfth  interest  "in 
all  my  estate,  real,  personal,  and  mixed,"  extends  to  the  house- 
hold effects  and  homestead.  The  appellants  alleging  this  error 
<5ontend  that  it  is  apparent  from  the  character  of  the  property 
and  from  the  general  scheme  of  the  codicil  that  the  testator 
■did  not  intend  to  give  to  these  grandchildren  an  interest  in 
anything  except  the  residuum  of  the  estate  devised  and  be- 
queathed to  trustees  for  realizing  and  distribution  by  the 
fifth  paragraph  of  the  will.  While  conceding  that  there  are 
some  circumstances  which  tend  with  more  or  less  cogency  to 
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this  conclusion,  we  cannot  deem  them  sufficient  to  overcome 
the  express  command  that  these  grandchildren  are  to  have  the 
one-twelfth  of  all  the  estate.  The  word  "all"  in  that  connec- 
tion is  too  significant,  definite,  and  unambiguous  to  warrant 
us  in  entering  upon  the  field  of  interpretation  and  holding 
that,  instead  of  all,  part  only  was  intended.  Further,  such 
construction  would  render  meaningless  the  direction  of  the 
codicil  that  the  proceeds  of  the  homestead  be  disposed  of 
"according  to  the  terms  of  my  will  and  the  provisions  of  the 
first  and  second  codicils  thereof."  There  are  no  provisions 
of  such  codicils  having  any  relevancy,  unless  the  gift  of  one- 
twelfth  to  the  grandchildren  applies  to  the  homestead. 

3.  The  next  in  natural  sequence  is  the  principal  assignment 
of  error  and  groimd  of  appeal,  assigned  by  the  guardian  ad 
litem  of  the  two  grandchildren, — for  that  the  court  held  that 
there  was  no  intestacy  with  reference  to  the  portion  of  the 
estate  which  by  the  will  had  been  given  to  Harry  C.  Barber, 
and  by  a  revocation  contained  in  the  second  codicil  was  pre- 
vented from  passing,  under  the  statute  (sec  2289,  Stats. 
1898),  to  his  issue,  and  that  by  clear  and  necessary  implica- 
tion this  portion  of  the  estate,  after  deducting  the  one-twelfth 
by  that  codicil  bequeathed  to  the  grandchildren,  was  be- 
queathed to  the  three  surviving  children  of  the  testator,  the 
contention  of  these  appellants  being  that  the  result  of  the 
revocation  of  the  bequest  to  Harry  C.  left  his  one-fourth  of 
the  homestead  and  thirty-three  one  himdred  forty-fourths  of 
the  other  property  intestate,  except  that  one-twelfth  of  each  of 
said  shares  was  specifically  devised  by  the  codicil;  that,  as  a 
result,  the  said  minors,  as  heirs  at  law  of  the  testator,  were 
entitled  to  inherit  one-fourth  of  these  fractions,  towit,  one 
twenty-fourth  of  the  proceeds  of  the  homestead,  and  a 
slightly  less  fraction  of  the  residuum  of  the  estate  devised 
by  the  fifth  paragraph  of  the  will  to  the  trustees  for  collection 
and  distribution.  The  preliminary  and  difficult  question  is, 
however,  whether  there  is  intestacy  as  to  any  part  of  the 


13]  JANUAKT  TERM,  1903.  305 

Lawrence  r.  Barber,  116  Wi&  21M^ 

estate,  or  whether  there  can  be  found  in  the  words  of  the  will 
and  its  codicils,  read  in  the  light  of  all  the  snxrounding  facts 
and  circumstances,  an  implied  devise  or  bequest  of  all  of  the 
estate  to  any  one,  and,  if  so,  to  whom.  Much  of  the  discussion 
is  addressed  to  establishing  the  negative  intention  of  the 
testator  that  there  should  be  no  intestacy,  and  that  the  two 
children  of  Harry  C.  Barber  should  receive  nothing  from 
said  estate  except  the  one-twelfth  placed  in  trust  for  them 
upon  a  condition  subsequent  to  revert  in  case  of  their  death 
without  issue  before  majority.  There  is  but  little  controversy 
or  doubt  that  the  testator  supposed  and  expected  there  would 
be  no  intestacy,  and  no  share  of  his  estate  to  pass  to  these 
grandchildren,  except  the  specified  one-twelfth.  That  is  sup- 
ported by  a  presumption  that  one  who  makes  a  will  intends 
to  dispose  of  all  his  property,  and  by  many  inherent  probabili- 
ties disclosed  by  the  will  and  codicils  themselves,  to  be  sug- 
gested later.  But  this  is  inconclusive.  Intestacy  and  the 
rights  of  heirs  depend  not  on  whether  the  testator  intended 
such  a  situation  should  exist,  or  supposed  it  would  exists 
under  his  will,  but  whether  he  has,  by  the  wiD,  disposed  of 
all  his  property.  The  strongest  of  negative  declarations  on 
his  part  cannot  serve  to  prevent  either  intestacy  or  rights  of 
heirs  at  law.  Those  arise  necessarily  and  by  force  of  law, 
unless  the  testator  has  given  all  his  estate  to  some  one.  If  as 
to  any  portion  of  the  estate  we  are  unable  to  say  that  it  is 
given  by  the  will  and  the  codicils,  then  intestacy  results,  no 
matter  how  averse  the  testator  may  have  been  thereto;  and 
the  right  of  the  heir  to  his  legal  portion  must  be  declared, 
however  strenuous  had  been  the  testator^s  wish  and  purpose 
to  cut  him  off.  Parsons  v.  Millar,  189  111.  107,  69  N.  E.  606 ; 
O'Heam  v.  O'Heam,  114  Wis.  428,  90  N.  W.  450.  On  the- 
other  hand,  it  is  not  absolutely  imperative  that  the  express 
and  unambiguous  words  of  gift  and  designation  of  bene- 
ficiaries should  be  physically  written  in  the  will,  in  order  that 
Vol.  116—80 
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the  court  may  be  able  to  find  that  the  testator  has  thereby 
made  donation.  The  doctrine  of  bequest  by  implication  rests 
upon  the  proposition  that  courts  may  be  able  to  find  by  the 
words  used,  not  only  that  the  testator  had  an  intent  that  his 
property  should  go  in  a  certain  direction,  but  that  he  has  so 
attempted  to  declare  that  intent  and  purpose  that  courts  can 
find  it  by  necessary  implication  from  the  words  used.  Schou- 
ler,  Wills,  §  561;  Underbill,  Wills,  §  463  et  seq.;  Earl  v. 
Orim,  1  Johns.  Ch.  494;  In  re  Vowers'  Will,  113  N.  Y.  669, 
21  K  E.  690;  Masterson  v.  Towmhend,  123  N.  Y.  458,  25 
N.  E.  n^]  Powell  V.  McDowell  194  lU.  394,  397,  62  K  E. 
879 ;  Hand  v.  Marcy,  28  N".  J.  Eq.  59 ;  Baher  v.  McLeod's 
Estate,  79  Wis.  534,  48  N.  W.  657 ;  In  re  Donges'  Estate,  103 
Wis.  497,  79  K  W.  786;  Davies  v.  Davies,  109  Wis.  129,  85 
N.  W.  201 ;  O'Heam  v.  O'Hearn,  supra.  The  limitation  on 
courts  to  merely  construe  the  will  made,  and  not  to  make  such 
a  will  as  they  believe  the  testator  wished,  but  did  not  make ; 
to  find  in  the  words  used  an  attempt  to  declare  a  given  pur- 
pose, not  to  attempt  to  give  effect  to  an  actual,  but  wholly  un- 
declared, purpose, — ^was  not  so  carefully  stated  as  it  should 
have  been  in  the  opinion  in  In  re  Donges'  Estate,  supra,  al- 
though the  decision  made  in  that  case  was  distinctly  within 
such  bounds.  The  court  there  found  in  the  limitation  upon 
the  wife's  title  and  the  condition  upon  which  she  was  to  take 
absolutely  a  clear  attempt  to  declare  testator's  purpose  that 
his  children  should  take  the  real  estate  upon  the  contingency 
named.  The  duty  of  courts  in  raising  devises  by  implication 
was  accurately  expressed  in  O'Hearn  v.  O'Eeam,  114  Wis. 
432,  90  KW.  451,  thus: 

"It  is  only  admitted  as  a  means  of  carrying  out  what  the 
testator  appears  on  the  whole  to  have  really  meant,  but  failed 
somehow  to  express  as  distinctly  as  he  should  have  done.  In 
other  words,  a  gift  by  implication  must  be  founded  upon 
some  expressions  in  the  will  from  which  such  intention  can 
be  inferred.    It  cannot  be  inferred  from  an  absolute  silence 
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on  the  subject  .  .  .  The  court  cannot  reform  the  will 
by  changing  its  language,  or  add  provisions  not  written 
therein.    It  can  only  construe  the  instrument  as  written." 

The  problem  before  us,  therefore,  is  whether  we  can  find 
in  the  words  used  by  the  testator,  in  either  will  or  codicil,  or 
all  combined,  an  attempt  to  declare  a  gift  to  any  one  of  the 
one-quarter  of  his  estate  which  was  given  to  Harry  C.  by  the 
wiU  as  originally  drawn.  While,  as  we  have  already  said, 
the  clearest  intention  of  the  testator  against  intestacy  or 
against  the  right  of  an  heir  at  law  to  inherit  any  of  the  prop- 
erty is  inconclusive,  it  is  by  no  means  without  weight  in  inter- 
preting and  construing  the  language  used.  It  is  one  of  those 
attendant  circumstances  which  serve  to  aid  the  court  in 
understanding  what  was  attempted  to  be  expressed  by  the 
language  used.  The  court  may  avail  itself  of  that  and  the 
other  circumstance  to  put  itself  as  nearly  as  possible  in  the 
situation  of  the  testator  at  the  time  when  the  words  of  the 
will  were  written  (Brittingham  &  H.  L,  Co,  v.  Manson,  108 
Wis.  221,  84  N.  W.  188),  to  re-establish  the  light  and  atmos- 
phere in  which  was  painted  the  "picture  of  the  mind"  of  the 
testator,  as  a  will  is  sometimes  called,  so  that  it  may  appear 
to  the  reader  as  it  did  to  the  writer.  We  have  already  said 
that  we  think  it  very  apparent  that  the  testator  did  not  wish 
nor  intend  to  leave  any  of  his  property  intestate,  nor  any  to 
descend  absolutely  to  his  grandchildren.  The  whole  scheme 
of  the  will  and  codicils  shows  this ;  but  especially  convincing 
is  the  declaration  of  the  codicil  that  testator  does  not  pur- 
pose that  any  part  of  his  estate  shall  pass  to  or  under  the  con- 
trol of  the  mother  of  these  grandchildren,  directly  or  in- 
directly. That  purpose  will  be  thwarted  if  anything  passes 
to  them  as  intestate  property,  especially  if  either  of  them 
should  die  unmarried  and  intestate,  so  that  the  mother  would 
take  as  heir  of  her  child.  Again,  the  provision  for  reversion 
to  the  estate  of  the  share  of  either  grandchild  upon  death 
•during  minority,  for  distribution  according  to  will  and  codi- 
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cils,  is  utterly  incongruous  with  the  idea  that  a  portion  of 
that  share,  when  it  has  reverted  to  testator's  estate,  imme- 
diately becomes  repayable  to  the  personal  representative  of 
the  same  deceased  grandchild  as  intestate  property.  For 
these  and  other  considerations  it  is  doubtless  our  duty  to  read 
the  will  as  attempting  to  dispose  of  the  entire  estate,  but 
nevertheless  we  must  be  limited  by  the  necessity  of  finding 
words  therein  capable,  by  construction,  of  indicating  the 
testator's  wishes  as  to  such  disposition.  The  mere  revocation 
of  bequest  to  Harry  C,  even  accompanied  by  confirmation  of 
all  the  rest  of  the  will,  probably  would  not,  under  the  author- 
ities, suffice  to  justify  an  implication  of  gift  of  that  share  to 
any  or  all  the  other  beneficiaries.  Creswell  v.  Cheslyn,  2 
Eden,  123 ;  Ramsay  v.  Shelmerdine,  L.  R.  1  Eq.  129 ;  Mink- 
ler  V.  Simons,  172  111.  323,  50  N.  E.  176 ;  Mason's  ExWs  v. 
Trustees,  27  N.  J.  Eq.  47 ;  Harrington  v.  Pier,  105  Wis.  485, 
498,  82  N.  W.  345.  As  this  court  has  declared,  however, 
precedents  are  of  very  slight  utility  in  construing  wills,  for 
the  reason  that  trifling  differences  of  circumstances,  verbiage, 
or  context  may  wholly  change  their  significance,  give  a  dif- 
ferent color  to  the  instrument,  and  necessitate  an  entirely  dif- 
ferent conclusion  as  to  testator's  intent.  Swarthout  v.  Swart- 
hout.  111  Wis.  102,  108,  86  K  W.  558;  Becker  v.  Chester, 
116  Wis.  90,  91  K  W.  87,  97. 

In  the  will  before  us,  with  its  codicils,  we  certainly  find 
more  to  indicate  that  testator  at  least  supposed  that  he  had 
used  words  declaring  full  disposal  of  all  his  property  than  in 
any  of  the  cases  cited  in  support  of  the  conclusion  of  partial 
intestacy,  and  we  should  do  wrong  to  blindly  follow  those  pre- 
cedents, if  we  can  read  out  of  those  words  the  meaning  which 
the  testator  attempted,  to  write  into  them.  One  highly  sig- 
nificant paragraph  of  the  codicil  is  the  direction  that  "imme- 
diately after  my  death  my  said  homestead  shall  be  sold,  and 
the  proceeds  thereof  disposed  of  according  to  the  terms  of  my 
last  will  and  the  provisions  of  my  said  first  and  second  codi- 
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cils  thereof"  The  'proceeds^  are  to  be  thus  disposed  of;  not 
five-sixths  thereof,  leaving  one-sixth  to  the  law  of  descent  or 
distribution.  Now  if,  within  the  four  comers  of  the  will 
and  codicils  in  combination,  exist  directions  as  to  where  shall 
go  all  of  those  proceeds,  we  should  struggle  to  find  them. 
Within  that  instrument  are  named  but  five  persons  whom 
the  testator  directs  shall  receive  any  share  of  those  proceeds. 
They  are  Edward  B.,  Benjamin  C,  Florence  M.,  Charles 
M.,  and  Buth  E.  Barber.  Among  these  the  expressed  pro- 
portions are  to  Charles  3f ,  and  Buth  E.  one-twelfth  shared, 
equally,  and  no  more;  to  Edward,  Benjamin,  and  Florence, 
in  equal  shares.  Is  it  not  reasonably  implied  that  the  last 
three  take  all  except  one-twelfth,  or  each  eleven  thirty-sixths  ? 
But,  insists  the  guardian  ad  litem,  by  the  original  will  only 
one-fourth  is  given  to  each  of  these  children,  and  the  codicil 
contains  no  gift  of  anything  more.  Such  a  construction,  he 
argues,  adds  to  the  codicil  what  the  testator  did  not  put  in  it, 
namely,  a  gift  of  two  thirty-sixths  to  each  child.  This  insist- 
ence embodies  a  fallacy,  though  it  is  found  in  eome  of  the 
cases  cited.  The  will  alone  does  not  give  one-fourth.  It 
never  became  effective  to  give  anything.  The  last  will  and 
testament  of  Edward  Barber,  deceased,  consists  not  of  one 
paper,  but  of  three,  and  they,  interacting  on  each  other, 
speak  his  purpose  as  of  the  date  of  his  death.  It  by  no 
means  follows,  because  certain  phraseology  used  by  the  tes- 
tator in  1891,  imder  circumstances  then  existing,  and  in  the 
context  then  adopted,  would  have  resulted  in  devise  of  only 
one-fourth  of  the  homestead  to  each  child,  that  the  same 
phrase  used  in  1900  or  1901  under  dijBferent  circumstances, 
and  in  different  context,  does  not  declare  a  gift  of  a  different 
proportion.  When  the  will  finally  took  effect  the  written 
declaration  of  testator's  purpose  was  that  the  entire  proceeds 
of  the  homestead  should  be  divided  between  the  five  persons 
above  named,  and  that  to  two  of  them  only  one-twelfth 
should  go.    We  think  the  gift  of  eleven  thirty-sixths  to  each 
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of  the  remaining  three  is  as  necessarily  implied^  and  the  in> 
tent  to  that  effect  as  plainly  declared,  as  if  stated  in  Jubc 
verba.  A  similar  implication  with  reference  to  the  shares 
in  the  proceeds  of  the  residuum  to  be  realized  by  the  trustees 
under  the  fifth  paragraph  of  the  will  perhaps  cannot  be  sup- 
ported by  such  absolute  and  direct  demonstration  as  that  ap- 
plied to  the  proceeds  of  the  homestead,  but  the  meaning  of 
tho  phraseology  used  as  to  one  bears  on  the  testator's  purpose 
in  using  similar  expression  as  to  the  other.  If  by  the  lan- 
guage used  with  reference  to  the  entire  proceeds  of  the  home- 
stead testator  intended  to  declare  his  will  that  all  of  such  pro- 
ceeds except  one-twelfth  should  go  in  equal  shares  to  his  three 
living  children,  and  supposed  he  had  declared  it,  there  is 
great  probability  that  he  indulged  in  the  same  intent  and  sup- 
position when,  by  retaining  them  in  1900,  he  used  similar 
and  quite  equivalent  words  to  express  his  wishes  as  to  the 
eleven-twelfths  of  the  proceeds  of  the  residuum.  That  these 
words  were  adopted  in  1900  by  the  testator  as  declaring  a 
full  and  complete  disposal  of  all  such  residuum,  and  as  nam- 
ing all  the  persons  who  were  to  share  therein,  is  strongly  indi- 
cated by  the  clause  in  the  codicil  already  mentioned,  provid- 
ing for  reversion  of  the  share  of  either  grandchild  dying  a 
minor,  and  the  division  of  that  share  "according  to  the  pro- 
visions of  my  last  wiU  and  testament  and  the  first  and  second 
codicils  modifying  the  same."  This  evinces  the  testator's 
imderstanding  that  he  had  designated  in  those  documents 
the  persons  among  whom  was  to  be  divided  all  of  the  resid- 
uum of  the  estate,  and  by  process  of  reasoning  similar  to 
that  applied  to  the  homestead  we  can  ascertain  the  only  pos- 
sible proportions  consistent  with  a  complete  division.  The 
beneficiaries  are:  First,  the  stepdaughter,  one-twelfth;  sec- 
ond, the  two  grandchildren,  one-tweKth,  and  no  more;  and, 
third,  Edward,  Benjamin,  and  Florence,  equally.  The  im- 
plication seems  plain  that  the  last  three  must  take  ten- 
twelfths  between  them,  or  ten  thirty-sixths  each.  These  conclu- 
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sions  aooord  with  those  of  the  circuit  court  upon  this  branch 
of  the  subject,  as  embodied  in  its  judgment,  and  the  assign- 
ments of  error  predicated  upon  the  decision  as  to  the  respec* 
tive  proportions  of  the  litigants  cannot  be  sustained. 

4.  The  guardian  ad  litem  of  the  grandchildren  also  assails 
as  erroneous  that  construction  of  the  will  and  codicils  which 
holds  that  the  share  of  the  grandchildren  in  the  residuum  of 
the  estate  is  controlled  by  the  fifth  paragraph  of  the  original 
will,  vesting  all  such  property  in  trustees,  to  care  for  and  dis- 
pose of  the  same,  and  to  pay  over  to  the  beneficiaries  the  pro- 
ceeds of  such  management  and  disposal.  Instead  thereof  he 
contends  .that  the  codicil  gives  absolutely  one-twelfth  to  the 
grandchildren,  so  that  they  take  legal  title  to  such  share  of 
each  specific  parcel  of  real  estate  at  least,  and  not  a  mere 
beneficial  interest  in  the  proceeds.  The  policy  and  intent  of 
the  testator  to  vest  the  legal  title  to  all  this  property  in  adult 
persons  presumably  familiar  therewith,  in  order  to  facilitate 
its  speedy  sale  and  reduction  to  money,  and  avoid  the  delays 
and  obstacles  resulting  from  the  necessity  of  consulting  all 
the  beneficiaries  as  to  sale  of  each  parcel  and  from  the  legal 
steps  necessary  to  effect  transfer  of  minor's  interests,  seems 
to  us  entirely  plain.  Such  purpose  would  be  thwarted  by 
the  construction  suggested  by  the  guardian  ad  litem.  The 
trustees  could  make  sale  of  only  undivided  eleven-twelfths 
without  consent  of  those  representing  the  grandchildren's  in- 
terest. This,  obviously,  if  it  did  not  prevent  sales,  would  im- 
pair the  probability  of  obtaining  full  price  for  the  fractional 
interest  under  the  trustees'  control.  We  find  it  impossible  to 
believe  in  an  intent  to  thus  thwart  and  embarrass  so  well 
digested  and  so  important  a  general  plan  as  that  set  forth  by 
the  fifth  paragraph  of  the  original  will,  nor  do  we  think  the 
provisions  of  the  codicil  necessarily  inconsistent  therewith. 
The  share  of  the  father  of  these  appellants,  which  might  have 
passed  to  them  but  for  the  revocation,  was  merely  a  beneficial 
interest  in  the  proceeds  of  the  trustees'  management,  and  the 
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purpose  is  obvioTW  that  the  diminished  share  given  by  the 
codicil  is  intended  to  be  conferred  under  the  same  restric- 
tions. We  are  satisfied  that  the  construction  adopted  by  the 
circuit  court  was  correct.  This  being  so,  these  appellants  can 
have  no  interest  in  the  question  whether  or  not  the  trust  is 
valid  as  to  the  interests  of  those  who  are  at  once  trustees  and 
beneficiaries,  nor  in  the  inquiry  as  to  whether  there  is  any 
merger  as  to  such  interests. 

Several  suggestions  are  made  by  the  guardian  ad  litem  for 
certain  modifications  of  the  details  of  administration  of  this 
property,  but  they  are  all  either  so  obviously  perversive  of  the 
directions  of  the  testator,  or  so  entirely  within  the  sound  dis- 
cretion of  the  trial  court,  that  their  discussion  here  may  be 
dispensed  with.  Our  conclusion  is  that  the  judgment  of  the 
circuit  court  is  correct  in  all  respects  except  with  reference  to 
the  manner  of  sale  of  the  homestead  and  disposition  of  the 
proceeds  thereof. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  modi- 
lied  so  as  to  declare  it  the  duty  of  the  executor,  in  his  official 
capacity  as  such,  to  immediately  sell  the  homestead  of  the 
deceased,  and  to  pay  the  net  proceeds  thereof  one-twelfth  to 
such  person  as  shall  be  appointed  trustee  for  Charles  M.  and 
Buth  E.  Barber  J  and  eleven  thirty-sixths  thereof  to  each  of  • 
testator's  three  children  Edward  B.j  Benjamin  C,  and  Flor- 
ence M.  Barber;  and,  as  so  modified,  the  judgment  is  affirmed. 
The  taxable  costs  of  the  several  parties  in  this  court  will  be 
paid  out  of  the  estate. 
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Kammermeyeb,  Respondent,  vs.  Eilz  and  wif e^  Appellants. 
December  18,  1302— January  IS,  190S, 

Equity:  Befonriation  of  receipt:  Equitable  iaauea:  Special  verdict: 
Findings:  Evidence, 

1.  On  the  trial  of  an  Issue  whether  a  written  receipt  for  the  payment 

of  money  should  be  reformed,  so  as  to  express  that  the  amount 
paid  was  In  full  payment,  settlement,  satisfaction  and  discharge 
of  any  and  all  claims  held  by  the  receiptor,  the  yerdict  of  the 
jury  Is  merely  advisory. 

2.  Where  a  special  yerdict  taken  on  the  trial  of  an  equitable  issue 

Is  adopted  by  the  court  It  must  be  regarded  as  the  findings  of 
the  court 

3.  On  the  Issue  whether  a  written  receipt  for  the  payment  of  money 

should  be  reformed,  so  as  to  express  that  the  amount  paid  was 
In  full  payment,  settlement,  satisfaction  and  discharge  of  any 
and  all  claims  held  by  the  receiptor,  the  evidence  (stated  in  the 
opinion)  Is  held  to  establish  the  right  to  such  reformation. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Laweencb  W.  Hjllsey,  Circuit  Judge.  Re- 
versed. 

This  action  was  commenced  January  11,  1887,  to  recover 
^2,860,  alleged  to  have  been  received  by  the  defendants 
March  25, 1891,  for  the  use  and  benefit  of  the  plaintiff,  under 
the  following  circumstances :  The  plaintiff  is  the  daughter  of 
the  defendants,  and  was  formerly  known  as  Kittle  Hilz, 
When  she  was  about  twenty  years  of  age,  she  was  begotten  of 
a  child  by  one  A.  W.  Priest,  a  married  man,  in  whose  employ 
she  was  at  the  time.  The  child  was  bom  December  26,  1890. 
A  short  time  afterwards  the  defendant  Adam  Hilz  employed 
an  attorney  and  threatened  to  bring  suit  against  A.  W.  Priest 
for  the  seduction,  whereupon,  and  on  March  25,  1891,  Priest 
settled  with  the  defendants  by  paying  to  their  attorney  $3,000. 
The  attorney  retained  $160,  and  paid  the  balance  of  $2,850 
to  the  defendant  Adam  Hilz,  who  at  the  same  time  and  in  con- 
-sideration  therefor  agreed  with  Priest  in  writing  to  bring  up, 
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maintain,  educate,  clothe,  and  support  the  child,  and  save 
Priest  harmless  from  all  claims  on  account  thereof,  and  gave 
a  bond  to  secure  such  agreement.  The  child  died  in  Jime,^ 
1901.  December  7,  1893,  Kittie  was  married  to  Kammer- 
meyer. In  the  winter  of  1895  the  plaintiff  made  demand 
upon  the  defendants  for  the  money  so  received  by  them  from 
Priest,  and  thereupon,  and  after  some  negotiations,  and  on 
March  23,  1895,  the  defendants  paid  to  the  plaintiff  $600, 
and  took  from  her  a  receipt  in  the  words  and  figures  follow- 
ing: 

"$600  Milwaukee,  Wis.,  March  23, 1895. 

"Received  from  Adam  and  Catharine  Hilz  six  hundred  dol- 
lars ($600),  being  in  full  payment  of  any  claim  which  I  have 
or  may  have  after  their  death  as  heir. 

"Mrs.  Ejltib  E^ammeemeyeb." 

Nearly  two  years  afterwards  the  plaintiff  commenced  thi» 
action  to  recover  the  whole  of  the  $2,850,  with  interest  from 
the  time  of  making  such  demand.  The  defendant  Adam 
answered  by  way  of  admissions,  denials,  and  counter  allega- 
tions, alleging  the  settlement  with  Priest,  a  counterclaim  for 
expenses  for  and  in  behalf  of  the  plaintiff,  and  the  settlement 
with  her  of  March  23,  1895,  by  paying  the  $600  and  taking 
the  receipt  mentioned.  The  defendant  Catharine  answered, 
and  denied  having  received  any  of  the  money.  Such  issues 
were  tried,  and  as  a  result  of  the  trial  the  jury  found  by 
special  verdict,  among  other  things,  that  of  the  $2,850  the 
defendants  were  entitled  to  $520  and  the  plaintiff  to  $2,330. 
The  judgment  entered  thereon  was  reversed  by  this  court  May 
15,  1900,  and  the  cause  was  remanded  for  a  new  triaL  107 
Wis.  101,  108,  82  N.  W.  689.  Upon  the  remittitur  being 
filed,  the  defendant  Adam,  by  leave  of  the  court,  amended 
his  answer  and  counterclaim  therein,  among  other  things,  by 
alleging,  in  effect,  that  the  receipt  by  mutual  mistake  and 
misunderstanding  failed  to  embody  the  agreement  upon  which 
the  $600  was  so  paid  March  23,  1895 ;  that  by  the  terms  of 
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that  agreement  the  $600  was  to  be  a  full  payment,  settlement, 
satisfaction,  and  discharge  of  any  and  all  claims  which  the 
plaintiff  had  or  might  have  in  any  portion  of  the  $2,850 ;  and 
that  the  receipt  was  intended  to  he  drawn  and  was  supposed 
to  have  been  drawn  so  as  to  express  such  agreement,  but  that 
the  scrivener  had  failed  to  so  draw  the  receipt;  and  asked  and 
demanded  that  such  receipt  should  be  reformed  so  as  to  ex- 
press the  true  agreement,  and  so  as  to  read  as  follows : 

"$600.  Milwaukee,  Wis.,  March  23, 1896. 

'Tleceived  oiAdam  and  Catharine  Hilz  the  sum  of  six  hun- 
dred dollars  ($600)  in  full  payment,  settlement,  satisfaction, 
and  discharge  of  any  and  all  claims  which  I  have  or  may  have 
in  any  portion  of  the  $2,860  received  by  Adam  Hilz  from 
A.  W.  Priest  for  his  and  my  benefit 

"Mrs.  Katie  Eammebmeyes." 

The  plaintiff,  by  way  of  reply,  put  in  issue  such  equitable 
counterclaim.  At  the  close  of  the  trial  the  jury  returned  a 
special  verdict,  wherein  they  found,  by  direction  of  the  court, 
in  effect,  the  payment  of  the  $3,000  by  Priest,  March  25, 
1891 ;  the  giving  of  the  receipt  therefor,  signed  by  the  plaint- 
iff and  the  defendants ;  and  the  contract  of  that  date  between 
the  defendants  and  Priest,  mentioned.  The  jury  further 
found,  in  effect :  (2)  That  of  the  sum  mentioned  Priest  paid 
$1,425  for  the  use  of  the  plaintiff;  (3)  that  the  defendants 
had  not  established  under  their  counterclaim  set  up  in  the 
answer  any  claim  for  expenses  for  which  they  are  entitled  to 
damages  against  the  plaintiff;  (4)  that  the  plaintiff  and  de- 
fendants did  not,  on  or  just  prior  to  March  23,  1895,  enter 
into  an  agreement  to  settle  for  $600  the  plaintiff's  claim 
against  the  defendants  for  her  portion  of  the  $2,850  received 
from  Priest;  (6)  that  there  was  no  mutual  mistake  in  draw- 
ing the  first  receipt  mentioned,  and  that  receipt  did  not  fail 
to  express  the  true  agreement  between  the  parties,  and  there 
was  no  agreement  that  it  should  be  a  full  release  and  satisfac- 
tion of  the  plaintiff's  claim  for  such  money;  (6)  that  the 
$600  was  not  agreed  and  intended  by  the  parties  to  be  a  par- 
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tial  payment  of  the  plaintiff's  claim  against  the  defendants 
thereon;  (7)  that  the  agreement  actually  reduced  to  writing 
March  23^  1895^  expressed  the  intention  of  the  parties^  and 
the  plaintiff  intended  thereby  to  release  all  claim  and  right  as 
heir.  Thereupon  the  court  found  the  facts  to  be  as  in  such 
special  verdict  of  the  jury  set  forth,  which  verdict  was  adopted 
by  the  court,  and  the  several  facts  therein  found  specifically 
reiterated  in  effect  As  conclusions  of  law  the  court  found,  in 
effect,  that  the  defendants  were  not  entitled  to  a  reformation 
of  the  receipt  first  mentioned  as  prayed ;  that  the  plaintiff  was 
entitled  to  judgment  dismissing  the  equitable  counterclaim  set 
forth  in  the  defendant's  amended  answer  for  reformation 
of  the  receipt  From  the  judgment  entered  upon  such  special 
verdict  and  findings  of  the  court  in  favor  of  the  plaintiff  for 
$2,358.38  damages  and  $483.89  costs  the  defendants  bring 
this  appeal. 

E.  M.  McVicJcer,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Kemper 
<£  Bloodgood,  attorneys,  and  J".  B.  Kemper  and  A.  B.  Whit- 
man, of  counsel,  and  oral  argument  by  Mr.  J.  B.  Kemper  and 
Mr.  Whitman. 

Cassodat,  C.  J.  When  the  case  was  here  on  the  former 
appeal,  it  was  presented  as  an  action  at  law  triable  by  jury. 
107  Wis.  101,  82  N.  W.  689.  After  the  cause  was  remanded 
to  the  trial  court  on  reversal,  an  equitable  coimterclaim  was 
interposed  to  the  effect  that  March  23,  1895,  the  defendants 
paid  to  the  plaintiff  the  $600  mentioned  in  full  payment, 
settlement,  satisfaction,  and  discharge  of  any  and  all  claims 
which  the  plaintiff  had  or  might  have  in  any  portion  of  the 
$2,850  mentioned,  and  asked  to  have  the  receipt  given  there- 
for at  the  time  reformed  so  as  to  express  such  agreement. 
Such  equitable  counterclaim  was  put  in  issue  by  a  reply.  The 
trial  of  that  issue  was  for  the  court.  Of  course,  it  was  com- 
petent for  the  court  to  take  an  advisory  verdict  of  the  jury,  as 
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it  did;  but  such  verdict  was  not  binding  upon  the  court,  as  in 
an  action  at  law.  The  special  verdict  was  adopted  by  the 
court,  and  must  be  regarded  as  the  findings  of  the  court.  The 
important  question  is  whether  such  findings  are  against  the 
clear  preponderance  of  the  evidence.  It  is  undisputed  that 
Priest  paid  the  $3,000  March  25,  1891,  to  settle  a  suit  then 
threatened  against  him  by  the  defendants  by  reason  of  his 
getting  their  daughter,  the  plaintiff,  with  child ;  and  that  the 
terms  of  such  settlement  were  in  writing,  signed  by  the  par- 
ties. The  plaintiff  was  a  party  to  that  settlement,  and  signed 
some  of  the  papers.  It  is  also  undisputed  that  such  writings* 
were  silent  as  to  any  portion  of  the  money  belonging  to  the 
plaintiff,  unless  it  is  to  be  inferred  from  the  agreement  on  the 
part  of  the  defendants  to  care  for,  bring  up,  maintain,  educate, 
clothe,  and  support  the  child,  and  save  Priest  harmless  from 
all  claims  on  account  of  his  being  the  father  of  the  child. 
Priest  testified,  against  objection,  to  the  effect  that  it  was 
understood  at  the  time  that  the  money  was  to  be  used  to  bring 
up  and  educate  the  child,  and  for  the  benefit  of  the  plaintiff ; 
that  he  "went  there  with  the  money  to  settle,  and  what"  he 
"wanted  was  to  be  absolutely  released  from  any  further  liabil- 
ity on  account  of  this  entire  matter."  Priest  is  contradicted 
in  some  respects  by  other  witnesses,  but  it  is  obvious,  even 
from  the  testimony  of  Priest,  that  a  large  portion  of  the 
money  was  to  settle  the  claim  made  against  him  by  the  de- 
fendants, and  to  secure  from  them  the  agreement  above  men- 
tioned. Assuming  that  the  money  was  to  be  in  part  for  the 
use  and  benefit  of  the  plaintiff,  still  the  question  recurs 
whether  the  plaintiff's  claim  therefor  was  not  fully  settled, 
satisfied,  and  discharged  by  the  payment  of  $600  made  to  her 
by  the  defendants  March  23,  1896.  The  plaintiff  made  no- 
claim  to  any  portion  of  the  money  received  by  the  def endants- 
from  Priest  until  more  than  a  year  after  she  was  married,, 
and  nearly  four  years  after  the  settlement  with  Priest.  It 
does  not  just  appear  when  she  first  made  claim  to  the  money,. 
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or  any  part  of  it,  from  the  defendants.  The  complaint  al- 
leges that  she  first  demanded  the  money  from  the  defendants 
January  30,  1895.  She  testified  that  she  employed  counsel 
to  get  the  money.  A  letter  in  evidence  to  the  defendant  Adam 
from  her  attorneys  dated  February  12,  1895,  is  to  the  effect 
that  she  was  not  satisfied  with  his  proposition  to  give  her  a 
lot  worth  $300  or  $400 ;  that  she  claimed  "half  of  the  money, 
$1,400 ;"  and  if  he  had  not  that  amount  on  hand,  and  could 
.not  raise  it  on  his  property,  she  would,  if  he  preferred,  take 
^'$600  in  cash  and  a  lot  in  North  Milwaukee."  Under  date 
of  February  26,  1895,  the  plaintiff  wrote  the  defendants  to 
the  effect  that  she  wanted  them  to  let  her  "have  $1,000  of  the 
money^'  they  had  "received  from  Priest,  and  to  settle  this 
matter ;"  that,  as  the  papers  were  written,  she  "would  always 
have  a  right  to  prosecute,  for"  she  "was  allowed  nothing  at 
all."  Soon  after  the  plaintiff  wrote  to  the  defendants:  "I 
agree  to  the  $600.  If  you  lost  more  than  I  did, — ^that  the 
most  of  it  belonged  to  you, — ^why,  then,  it  is  all  right.  How- 
ever, I  always  thought  differently,  and  the  law,  too,  is  dif- 
ferent. If  the  'sin  money'  brings  you  luck,  well,  we  will  see. 
Perhaps  the  time  will  come  when  you  wish  that  you  had  acted 
differently."  Under  date  of  March  13,  1895,  the  plaintiff 
again  WTote  to  the  defendants,  in  effect,  requesting  them  to 
let  her  know  when  they  could  give  her  the  money,  as  it  was 
wanted  in  a  pending  deal ;  that  she  would  expect  a  "reply  by 
the  following  Monday  at  the  latest,  for"  they  .could  "get  the 
few  hundred  dollars  any  time ;"  that,  if  they  put  off  the  matter 
indefinitely,  so  that  the  pending  deal  came  to  nothing,  then 
she  would  "not  be  satisfied  with  the  $600";  that  she  was 
"acting  square  enough  by  showing"  her  "good  will  in  agreeing 
to  the  little" ;  that  she  did  not  think  the  lawyers  would  *T)e 
satisfied  with  so  small  an  amount" ;  that  she  looked  "for  an 
early  reply  as  to  when"  they  would  give  her  the  money.  In 
pursuance  of  such  negotiations  the  defendants  paid  the  plaint- 
iff the  $600  March  23,  1895,  and  took  the  receipt  first  men- 
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tioned.  It  appears  from  the  clear  preponderance  of  the  evi- 
dence that  the  amount  so  paid  was  to  be  in  full  payment,  settle- 
ment, satisfaction,  and  discharge  of  any  and  all  claims  which 
the  plaintiff  had  to  any  portion  of  the  $2,850  which  the  de- 
fendants receiyed  from  Priest,  and  the  trial  court  improperly 
refused  to  reform  the  receipt  so  as  to  express  the  settlement  so 
agreed  to  by  the  parties  to  this  action.  Such  equitable  counter- 
•claim  is  clearly  established  by  the  clear  preponderance  of  the 
evidence.  It  is  unnecessary  to  repeat  the  evidence.  This  con- 
illusion  makes  it  unnecessary  to  consider  any  of  the  other 
numerous  errors  assigned. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  sustain 
the  equitable  counterclaim,  and  to  dismiss  the  action. 


Illinois  Steel  Company,  Respondent   vs.  Dettlaep  and 
wife.  Appellants. 

December  19, 1902— January  IS,  190S. 

Service  of  aummons:  BherifTa  return:  Impeachment:  Evidence. 

1.  Where  the  sheriff's  return  on  a  summons  certifies  that  one  de- 
fendant could  not  be  found,  but  that  the  sheriff  served  the  sum- 
mons on  such  defendant  by  delivering  a  true  copy  to  his  wife, 
a  person  of  suitable  age  and  discretion,  etc.,  and  also  that  he 
served  the  same  personally  on  the  wife  by  delivery  of  a  copy, 
such  proof  of  service  is  not  overcome  by  affidavits  of  such  de- 
fendant and  his  wife,  made  five  years  thereafter,  that  such 
service  was  not  made,  when  it  further  appears  that  such  de- 
fendant had  made  two  prior  affidavits  entitled  in  the  action, 
stating  that  he  was  a  defendant  therein,  and  asking  in  one  for 
a  substitution  of  attorneys,  and  in  the  other  for  leave  to  file  an 
amended  answer. 

-2,  Where  the  sheriff's  return  upon  a  summons  shows  a  legal  service 
thereof  upon  the  defendant,  upon  motion  to  set  aside  the  service 
and  vacate  Judgment  entered  in  the  action,  the  showing  that 
no  service  was  ever  made  must  be  **mo8t  satisfactory:* 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed, 

This  is  an  action  of  ejectment,  brought  by  the  plaintiff  to 
recover  possession  of  a  lot  upon  what  is  known  as  "Jones' 
Island,^'  in  the  city  of  Milwaukee.  It  was  commenced  in 
September,  1897,  at  about  the  same  time  with  a  large  number 
of  other  suits  of  the  same  nature  by  the  same  plaintiff  against 
other  persons  living  on  the  "island."  The  sheriff's  return 
upon  the  summons  is  to  the  effect  that  Andrew  Dettlaff  could 
not  be  found,  but  that  he  served  the  same  on  said  Andrew  by 

delivering  a  true  copy  to Dettlaff,  his  wife,  a  person 

of  suitable  age  and  discretion,  etc.,  and  that  he  also  served  the 
same  personally  on  said  wife  by  delivery  of  a  copy  on  the  10th 
day  of  September,  1897.  In  most,  if  not  all,  of  the  other 
actions  of  a  like  nature,  answers  were  served  by  Mr.  Rublee 
A.  Cole,  but  in  this  action  no  appearance  was  made  nor  answer 
served  by  any  one,  and  on  the  4th  day  of  November,  1897, 
judgment  for  the  plaintiff  was  rendered  by  default.  The  re- 
maining actions  remained  at  issue  without  trial  until  Feb- 
ruary, 1899,  when  the  various  defendants,  upon  their  own 
affidavits,  obtained  orders  to  show  cause  why  Eiebing  &  EUi- 
lea  should  not  be  substituted  as  attorneys  in  place  of  Mr.  Cole 
in  the  respective  actions.  In  April,  1900,  the  defendants  also 
obtained  orders  to  show  cause  why  they  should  not  each  be 
permitted  to  serve  an  amended  answer  setting  up  the  statute 
of  limitations  as  a  defense.  Each  of  these  applications  was 
made  separately,  and  properly  entitled  in  the  several  indi- 
vidual actions,  but  all  were  brought  on  for  hearing  at  the 
same  time.  The  defendant  Andrew  Dettlaff  made  an  affidavit 
in  support  of  each  application,  each  of  which  was  properly 
entitled  in  this  case,  and  in  each  of  which  he  swore  that  he 
was  "one  of  the  defendants  in  the  above-entitled  action,"  and 
also  stated  in  the  latter  affidavit  reasons  why  he  should  be 
granted  the  privilege  of  amending  his  answer.  Upon  the  hear- 
ing it  appears  that  the  court's  attention  was  called  to  the  fact 
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that  judgment  had  already  been  entered  in  this  action^  and  the 
court  declined  to  make  any  order  in  this  action  as  was  done  in 
the  other  actions^  but  an  entry  was  made  by  the  clerk  in  his 
minute  book  to  the  effect  that  in  the  case  of  the  Illinois  Steel 
Company  against  Adrian  and  over  "one  hundred  motions  of 
the  same  kind"  defendants'  motions  to  amend  iheir  answers 
were  heard  and  granted^  the  proposed  amendments  having 
been  heretofore  served  and  filed.  The  defendants*  proposed 
answer  was  served  on  plaintiff's  attorney  April  13,  1900, 
and  service  admitted,  and  all  the  papers  were  filed.  The  de- 
fendants remained  in  possession  of  the  premises,  and  thus  the 
record  stood  until  May,  1902,  when  the  plaintiff  desired  the 
issuance  of  a  writ  of  assistance  in  this  action  to  put  the  plaint- 
iff in  possession,  but  could  not  obtain  it  from  the  clerk  on 
account  of  the  presence  of  the  answer  upon  the  files.  There- 
upon affidavit  was  made  on  the  plaintiff's  behalf  showing  the 
facts,  and  that  no  order  was  in  fact  made  in  this  case,  and  ask- 
ing that  defendants  show  cause  why  the  answer  should  not  be 
stricken  from  the  files,  and  a  writ  of  restitution  issued.  Upon 
the  hearing  of  this  motion  the  defendants  appeared,  and  the 
defendant  Andrew  filed  his  affidavit  denying  that  any  service 
of  summons  had  ever  been  made  on  him,  or  that  he  had  any 
knowledge  of  the  entry  of  any  judgment  or  the  service  of  a 
summons  therein,  that  he  had  been  in  adverse  possession  of  the 
premises  more  than  thirty  years  prior  to  September  10,  1897,. 
and  concluding  with  an  affidavit  of  merits,  but  not  denying 
or  explaining  his  previous  affidavits  and  motions.  Juliana,  his 
wife,  also  filed  her  affidavit,  denying  that  the  summons  or 
complaint  was  ever  served  upon  her.  Upon  these  affidavit* 
the  defendants  asked  that  the  pretended  service  of  the  sum- 
mons be  set  aside,  and  the  judgment  in  the  action  vacated.. 
Upon  the  hearing  of  the  plaintiff's  motion  the  defendants' 
application  to  vacate  the  judgment  was  denied,  and  the  plaint* 
iff's  motion  to  strike  out  the  amended  answer  was  granted^ 
Vou  116—21 
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and  the  clerk  was  directed  to  issue  execution  as  prayed  by  the 
plaintiff,  and  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Fiebing  &  Killilea 
and  M.  C.  Krause,  and  oral  argument  by  0.  J.  Fiebing. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Van  Dyke  &  Van  Dyke  &  Carter. 

WiNSLow,  J.  The  sheriff's  return  upon  the  summons 
showed  a  legal  service  thereof  upon  the  defendants.  An  affi- 
davit of  default  was  properly  made,  and  hence  the  judgment 
by  default  in  November,  1897,  was  duly  rendered.  If  in  fact 
the  sunmions  never  was  served  upon  the  defendants,  that  fact 
may  be  shown  by  motion  in  the  action ;  and,  if  that  motion  be 
made  in  due  time  and  upon  sufficient  proofs,  the  judgment 
may  be  set  aside.  Upon  such  a  motion,  however,  the  showing 
that  no  service  was  ever  made  must  be  "most  satisfactory,"  in 
order  to  overcome  the  officer's  return  of  service  and  justify 
the  vacation  of  the  judgment  Carr  v.  Commercial  Bank,  16 
Wis.  52;  Toepfer  v.  Lampert,  102  Wis.  465,  78  N.  W.  779. 
We  cannot  say  that  such  a  showing  was  made  here.  Granting 
that  the  affidavits  of  the  defendants,  standing  alone,  may  be 
sufficient  for  that  purpose,  there  are  in  the  present  case  facts 
unexplained  which  tend  to  throw  great  doubt  upon  the  state- 
ments, and  to  support  the  officer's  return.  These  facts  are  the 
making  and  filing  of  the  affidavits  by  Andrew  Dettlajf  in  Feb- 
ruary, 1S99,  and  April,  1900,  in  which  he  states  that  he  is 
"one  of  the  defendants  in  this  action."  These  are  certainly 
very  persuasive  indirect  admissions  by  him  that  an  action  had 
been  commenced  against  him  to  his  knowledge,  and  the  sum- 
mons served  upon  him ;  and  the  significance  of  the  admissions 
is  not  affected  by  the  fact  that  the  motions  were  made  under  a 
mistaken  idea  as  to  the  condition  of  the  action,  or  by  the  fact 
that  the  motion  was  denied.  These  admissions  are  entirely 
sufficient  to  justify  the  court  in  refusing  to  set  aside  the  service 
of  the  summons  and  vacate  the  judgment    They  strongly  cor- 


13]  JANUARY  TERM,  1903.  823 

Battles  V.  De  Baun,  116  Wis.  82& 

roborate  the  officer's  return,  and  render  the  affidavits  denying 
service  unsatisfactory  evidence.  If,  as  we  must  hold,  the 
proofs  show  that  due  service  was  in  fact  made,  then  the  order 
of  the  trial  court  was  plainly  right, — ^no  sufficient  showing  to 
excuse  the  default  was  made. 
By  the  Couri. — Order  affirmed. 


BuTTXEs,  Appellant,  vs.  Db  Bauw,  Respondent 
December  19, 1902— January  IS,  190S. 

Trusts  ana  trustees:  Limitation  of  actions:  Pleading:  Cause  of  ac- 
tion: Trustees  by  operation  of  law:  Repudiation  of  trust:  Es- 
tates of  decedents:  Title  to  cav-se  of  action, 

1.  Trusts  arising  otherwise  than  by  contract  inter  partes,  trusts 

created  by  operation  of  law,  whether  implied,  resulting,  or  con- 
structive, and  all  trusts  founded  in  contract  having  some  of  the 
elements  of  express  trusts  and  properly  referred  to  as  such, 
though  not  belonging  to  that  species  of  express  trusts  cogni- 
zable only  in  a  court  of  equity,  are  subject  to  the  statute  of 
limitations. 

2.  A  complaint  alleged,  among  other  facts,  that  defendant,  acting 

as  agent  for  plalntifT,  sold  land  belonging  to  plaintifF  and  re- 
ceived the  whole  consideration,  part  of  which  defendant  con- 
verted to  his  own  use;  that  afterwards  plaintifT  consented  to  the 
retention  of  such  sum  on  condition  that  defendant  use  it  to  pay 
a  debt  due  by  plaintiff  to  a  third  person.  The  complaint  further 
alleged  that  such  agreement  of  defendant  was  not  kept,  and 
that  defendant  at  no  time  assumed  any  position  inconsistent 
with  being  a  trustee  of  such  fund,  but  plaintiff  failed  to  plead 
that  the  defendant  had  assented  to  the  alleged  agreement. 
Held,  under  the  allegations  of  conversion,  that  defendant  be- 
came a  constructive  trustee,  or  trustee  by  operation  of  law,  and 
hence  not  within  the  judicial  rule  exempting  express  trusts 
from  the  operation  of  the  statute  of  limitations. 

3.  In  such  case,  the  complaint  further  alleged  facts  showing  that 

the  conversion  by  defendant  of  the  proceeds  of  the  sale  took 

place,  and  knowledge  thereof  was  brought  home  to  plaintifF, 

.    more  than  twenty  years  before  the  commencement  of  the  ac- 
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tioiu  Held^  that  the  use  of  the  trnst  fund  by  the  trustee  for  his 
own  benefit,  and  in  a  way  clearly  inconsistent  with  the  trust, 
was  such  a  repudiation  of  the  trust  as  brought  it  within  the 
rule  that  the  statute  of  limitations  begins  to  run  from  the  time 
when  the  repudiation  of  the  trust  is  brought  home  to  the  person 
entitled  to  enforce  it,  and  that  therefore  plaintiff's  demand  was 
barred. 
4.  In  an  action  to  recover  a  sum  of  money  alleged  to  have  been  due 
plaintiff's  husband,  the  complaint  alleged  that  before  the  action 
was  commenced  he  died  leaving  plaintiff  "his  only  heir."  Beld, 
that  the  only  way  plaintiff  could  have  become  possessed  of  the 
cause  of  action  was  by  a  transfer  thereof  to  her  in  the  regular 
course  of  administration  of  her  husband's  estate,  and  no  facts 
being  alleged  showing  that  such  transfer  ever  occurred,  a 
demurrer  on  that  ground  was  properly  sustained. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawrence  W.  BLalsey,  Circuit  Judge.  Affirmed. 

The  following  is  the  substance  of  the  complaint:  In  1873 
plaintiff  and  defendant  were  married  women  living  with  their 
husbands,  who  were  brothers,  in  Milwaukee,  Wisconsin.  De- 
fendant's husband  died  in  1881.  She  is  now  the  wife  of 
James  De  Baun.  At  the  time  first  mentioned  defendant  had 
a  separate  estate  and  was  engaged  in  business  on  her  own 
account  Plaintiff  and  her  husband  removed  to  Paris,  France, 
in  1873,  and  there  resided  for  about  three  years.  At  the  time 
of  such  removal  they  owned  real  estate  in  Milwaukee,  Wiscon- 
sin, to  a  considerable  extent,  which  they  left  in  charge  of  de- 
fendant and  her  husband  as  agents,  with  power  to  negotiate 
a  sale  of  a  portion  thereof.  Soon  thereafter  defendant  exer- 
cised sole  control  over  the  premises,  performing  the  service 
for  the  purpose  of  adding  to  her  separate  estate.  During  the 
time  of  such  performance  she  negotiated  a  sale  of  the  portion 
of  the  property  mentioned,  which  was  approved  by  plaintiff's 
husband  and  was  consummated,  the  consideration,  $2,700, 
being  paid  to  defendant  She  or  her  husband  sent  plaintiff's 
husband  $1,700  of  the  money  and  retained  the  balance,  as- 
suming to  own  the  same.  Plaintiff's  husband  indicated  to 
defendant  assent  to  such  retention  upon  condition  of  the 
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money  being  used  to  pay  off  a  mortgage  indebtedness  owing 
by  him  to  the  Northwestern  Mutual  Life  Insurance  Company. 
Neither  defendant  nor  her  husband  assumed  any  position 
thereafter  inconsistent  with  their  being  trustees  of  the  $1,000 
fund,  but  they  wholly  failed  to  apply  the  same  to  the  purpose 
of  the  trust  The  husband  died  insolvent  Plaintiff  col- 
lected of  his  estate  on  account  of  such  fund  $294.84.  The 
balance  is  wholly  unaccounted  for.  Plaintiff's  husband  died 
in  1884,  leaving  her  as  his  only  heir.  As  such,  she  owns  the 
claim  against  defendant  for  the  balance  of  said  trust  fund. 
She  has  no  adequate  remedy  at  law  to  recover  the  same. 

The  prayer  of  the  complaint  was  for  an  accounting  and  for 
general  relief  and  costs.  Defendant,  by  her  attorneys,  de- 
murred to  the  complaint:  (1)  For  insufficiency;  (2)  be- 
cause the  action  is  barred  by  sec.  4227,  Stats.  1898;  (3)  be- 
cause it  is  barred  by  sec.  4222,  Stats.  1898;  (4)  because 
plaintiff  is  not  possessed  of  capacity  to  sue,  in  that  the  claim, 
if  one  exists,  is  in  favor  of  the  personal  representatives  of  her 
husband,  and  no  facts  are  alleged  showing  that  it  passed  to 
plaintiff  by  assignment  in  the  course  of  the  administration  of 
her  husband's  estate  before  this  action  was  commenced.  The 
demurrer  was  dismissed  and  plaintiff  appealed. 

Por  the  appellant  there  were  briefs  by  Durant,  Price  A 
Cowen,  and  oral  argument  by  Paul  D.  Durant 

Olenway  Mazan,  for  the  respondent 

Mabshaxl,  J.  The  pleader  attempted  to  set  out  a  cause  of 
action  for  an  accounting  by  a  trustee  of  an  express  trust, — ^that 
particular  kind  of  an  express  trust  that  can  only  be  dealt  with 
in  a  court  of  equity,  hence  one  not  subject  to  statutes  of  lim- 
itations so  long  as  there  is  no  denial  or  repudiation  of  the 
trust.  That  the  pleader  failed  to  state  facts  sufficient  to  con- 
stitute such  a  cause  of  action  is  apparent  from  the  most  casual 
examination  of  the  complaint  It  states  clearly  that  defend- 
ant and  her  husband,  acting  as  agents  for  respondent's  hus- 
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band,  sold  land  belonging  to  him,  receiving  as  the  considera- 
tion therefor  $2,700,  $1,000  of  which  they  converted  to  their 
own  use.  They  thereby  became  constructive  trustees,  trustees 
by  operation  of  law.  The  cause  of  action  for  the  wrong  was 
cognizable  in  a  court  of  law,  hence  not  within  the  judicial 
rule  exempting  express  trusts  from  the  operation  of  the  statute 
of  limitations.  All  trusts  arising  otherwise  than  by  contract 
inter  partes,  trusts  created  by  operation  of  law,  whether  im- 
plied, resulting,  or  constructive,  and  all  trusts  founded  in  con- 
tract having  some  of  the  elements  of  express  trusts  and 
properly  referred  to  as  such,  though  not  belonging  to  that 
species  of  express  trusts  cognizable  only  in  a  court  of  equity, 
are  subject  to  statutes  of  limitations.  Perry,  Trusts,  §  865 ; 
Kane  v.  Bloodgood,  7  Johns.  Ch.  90 ;  Boyd  v.  Mut.  F.  Asso. 
ante,  p.  155,  90  N.  W.  i086,  94  K  W.  171.  True,  the  com- 
plaint states  that  after  the  wrongful  act  of  conversion  men- 
tioned in  the  complaint  plaintiff's  husband  consented  to  the  re- 
tention of  the  money  by  the  wrongdoers  on  condition  of  their 
using  the  same  when  necessary  in  the  payment  of  an  indebted- 
ness of  plaintiff's  husband  to  the  Northwestern  Mutual  Life 
Insurance  Company,  but  does  not  allege  that  they  agreed  to 
hold  the  same  for  that  purpose.  It  is  alleged  that  they  at  no 
time  assumed  any  position  inconsistent  with  their  being  joint 
trustees  of  the  fund,  but  that  falls  far  short  of  alleging  that 
they  agreed  to  hold  the  $1,000  as  the  property  of  plaintiff's 
husband  under  an  agreement  to  finally  dispose  of  the  same  for 
his  benefit  as  suggested  by  him,  that  is,  by  applying  the  same 
upon  his  indebtedness  to  the  Northwestern  Mutual  Life  In- 
surance Company.  If  they  failed  to  do  anything  to  change 
their  position  as  constructive  trustees  created  by  the  conversion 
of  the  $1,000,  as  alleged  in  the  complaint,  that  would  war- 
rant the  allegation  that  they  "never  assumed  any  position  with 
reference  to  the  money  inconsistent  with  their  being  joint 
trustees  thereof."  It  follows  that  the  demurrer  based  on  the 
statute  of  limitations  was  proper. 
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If  it  were  a  fact  that  the  complaint  sets  forth  a  cause  of 
action  for  breach  of  an  express  trust  subject  to  be  dealt  with 
only  in  a  court  of  equity,  still  the  complaint  shows  that  plaint- 
iffs claim  is  barred  by  the  six-year  statute  of  limitations,  as  it 
appears  that  the  trust  was  repudiated  to  the  knowledge  of 
plaintiff  and  her  husband  more  than  six  years  before  the  com- 
mencement of  this  action.  In  any  event,  a  repudiation  of  the 
trust,  brought  home  to  the  knowledge  of  the  person  entitled  to 
enforce  it,  started  the  six-year  statute  of  limitations  running. 
Williams  v.  Williams,  82  Wis.  395,  52  K  W.  429 ;  Taylor  v. 
Hill,  86  Wis.  99,  56  N.  W.  738.  A  use  of  a  trust  fund  by  the 
trustee  for  his  own  benefit,  or  in  any  way  clearly  inconsistent 
with  the  trust,  and  conclusively  evincing  a  repudiation 
thereof,  is  a  repudiation  of  the  same  within  the  rule  above 
stated.  The  complaint  before  us  shows  that  defendant  or  her 
husband,  or  both,  used  the  money  in  question  as  their  own 
twenty  years  or  more  before  the  commencement  of  this  action, 
and  that  their  wrongdoing  was  brought  home  to  the  knowl- 
edge of  the  plaintiff^s  husband  as  early  as  about  1881,  setting 
the  statute  of  limitations  running  which  extinguished  the 
claim  long  before  this  action  was  brought. 

There  is  another  insufficiency  in  the  complaint,  in  this :  The 
cause  of  action  against  defendant,  or  defendant  and  her  hus- 
band, accrued  to  plaintiff's  husband  and  passed  upon  his  death 
to  his  personal  representative,  not  to  the  plaintiff  as  heir.  The 
allegation  in  the  complaint  that  plaintiff,  as  sole  heir  of  her 
husband,  owns  the  cause  of  action,  in  connection  with  what 
precedes  it^  we  look  upon  as  a  mere  statement  of  a  conclusion 
of  law  to  the  effect  that  by  reason  of  plaintiff  being  the  sole 
heir  of  her  husband  the  cause  of  action  passed  to  her  upon  his 
death.  We  cannot,  by  the  aid  of  all  reasonable  inferences  in 
favor  of  the  pleading,  gather  any  other  meaning  therefrom. 
The  only  way  plaintiff  could  have  become  possessed  of  the 
cause  of  action  was  by  a  transfer  thereof  to  her  in  the  regular 
course  of  administration  of  her  husband's  estate,  and  no  facts 
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are  alleged  to  show  that  such  a  transfer  ever  occurred.  Facts 
may  sometimes  be  sufficiently  alleged  by  stating  the  same  ac- 
cording to  their  legal  effect^  but  in  this  case  there  does  not 
appear  to  have  been  any  attempt  to  do  that  The  pleader  did 
not  allege  that  such  proceedings  were  duly  had  subsequent  to 
the  death  of  plaintiff's  husband^  that  she,  as  sole  heir,  became 
the  owner  of  the  cause  of  action  against  the  defendant,  or 
allege  anything  to  that  effect  Looking  only  to  the  pleading,  it 
appears  that  plaintiff  relies  for  a  title  to  her  pretended  cause 
of  action  solely  upon  the  fact  that  she  is  the  sole  heir  of  her 
husband. 

For  each  and  all  of  the  reasons  above  stated,  the  demurrer 
to  the  complaint  was  properly  sustained.  Other  reasons  for 
the  same  result,  assigned  in  the  brief  of  counsel  for  respond- 
ent, we  do  not  consider  necessary  to  discuss  or  pass  upon. 

By  the  Court. — The  order  is  affirmed. 


MATTESoif,  Appellant,  vs.  Rice,  Respondent 
Decernber  19, 1902— January  IS,  190$. 

Landlord  and  tenant:  Warranty:  Agency:  False  representations  by 
agent:  Authority  of  agent:  "Scope  of  the  agency.*' 

1.  A  warranty  is  always  a  representation,  but  the  reverse  Is  not 

necessarily  true,  the  first  being  a  more  comprehensive  term. 

2.  A  landlord  authorized  the  janitor  of  his  flat  building  to  exhibit 

the  premises  to  prospective  tenants,  execute  leases,  place  the 
tenant  in  possession,  and  collect  the  first  month's  rent  The 
tenant  was  induced  to  enter  into  lease  of  a  flat  by  the  Janitor's 
false  assurance,  not  amounting  to  a  warranty,  that  a  wall,  not 
open  to  inspection,  between  the  flat  leased  and  an  adjoining 
building,  was  fire  proof.  The  Janitor  had  no  express  authority 
to  make  representations  or  warranties.  Held,  that  the  landlord 
was  liable  to  the  tenant  for  loss  of  goods  by  fire,  the  representa- 
tions in  Question  being  so  far  within  the  scope  of  the  business 
of  the  agency  as  to  be  deemed  authorized. 
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:3.  The  fact  that  the  agent  helleyed  the  representationB  to  be  true, 
and  had  no  intention  to  deceive  the  tenant,  would  not  affect  the 
landlord's  liability. 

i.  While  an  agent  may  not  do  eyerythlng  his  principal  may  do, 
where  a  representation  by  the  agent  directly  appertains  to  and 
becomes  a  necessary  part  of  the  transaction  under  consideration, 
and  an  Inducement  tfi  Its  acceptance  by  the  party  to  whom  the 
representation  Is  made,  It  may  be  said  that  such  matter  falls 
''within  the  scope  of  the  agency." 

AppEAii  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge..  Reversed. 

This  is  an  action  to  recover  damages  suffered  by  plaintifE 
l)y  reason  of  the  alleged  false  and  fraudulent  representations 
of  defendants  agent  The  complaint  sets  out  the  facts  sub- 
-stantially  as  hereinafter  stated,  and  alleges  that  the  represen- 
tations made  by  the  agent  were  made  fraudulently,  and  for 
the  purpose  of  inducing  plaintiff  to  rent  said  flat.  The  case 
was  tried  before  a  referee,  who  made  findings  as  follows : 

"(1)  That  in  1897  the  plaintiff  leased  a  flat  contained  in  a 
building  belonging  to  the  defendant,  at  or  near  the  comer  of 
Eighteenth  street  and  Fond  du  Lac  avenue,  in  the  city  of  Mil- 
waukee, and  occupied  the  same  as  a  tenant  of  the  defendant 
under  and  pursuant  to  said  lease  until  the  building,  including 
said  flat,  was  destroyed  by  fire,  in  December,  1898,  at  which 
time  all  of  plaintiff's  property  contained  in  said  flat  was  de- 
stroyed. 

"(2)  That  plaintiff  made  his  contract  or  lease  with  one 
August  Klempke,  who  was  at  that  time  the  janitor  of  said  flat 
building,  and  employed  by  the  defendant,  and  that  the  entire 
business  of  leasing  said  flat  to  the  plaintiff,  on  the  part  of  the 
«aid  defendant,  was  attended  to  and  conducted  by  the  said 
August  Klempke. 

"(3)  That  it  was  a  part  of  Klempke's  duties  as  an  em- 
ployee of  the  defendant  to  show  the  flats  in  said  building  to 
prospective  tenants,  to  tell  them  the  amount  of  rent  charged 
for  such  flats,  and,  in  case  of  acceptance  by  such  prospective 
tenants  of  the  terms  offered,  to  put  them  into  possession,  col- 
lect the  first  month's  rent,  and  pay  it  over  to  the  defendant ; 
the  subsequent  rent  being  paid  to  or  collected  by  the  defend- 
ant's bookkeeper. 
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"(4)  Adjoining  the  said  flat  occupied  by  the  plaintiff,  and 
a  part  of  the  same  building,  was  a  store,  also  owned  by  the  de- 
fendant. At  the  time  the  plaintiff  rented  said  flat,  he  asked 
Klempke  how  it  would  be  in  case  there  should  be  a  fire  in  said 
store ;  and  said  Klempke  told  him  (plaintiff)  that  there  was 
a  fireproof  wall  between  the  said  store  and  the  flat  about  to 
be  rented,  and  which  was  afterwards  rented,  by  said  plaintiff 
as  aforesaid. 

"(5)  That  the  plaintiff  relied  upon  said  statement  to  the 
effect  that  there  was  a  fireproof  wall  between  said  store  and 
said  flat,  and  believed  the  same  to  be  true,  and  that  he  would 
not  have  rented  the  said  flat,  or  continued  to  occupy  the  same, 
except  for  said  statement,  and  except  for  his  belief,  induced 
by  said  statement,  that  there  was  a  fireproof  wall  between  said 
flat  and  said  store. 

"(6)  That  the  partition  wall  between  the  said  store  and 
the  said  flat  was  not  a  fireproof  wall,  and  was  not  a  wall 
which  could  be  considered  a  fireproof  wall  or  a  fire  wall,  in 
any  sense  in  which  such  term  or  terms  could  reasonably  be 
understood,  but  consisted  of  a  single  thickness  of  brick,  be- 
tween upright  wooden  supports. 

"(7)  That  said  Klempke  had  no  intention  of  defrauding 
the  plaintiff  in  making  said  statement  as  aforesaid,  but  be- 
lieved the  said  statement  to  be  true. 

*'(8)  That  said  partition  or  wall  between  the  said  store 
and  said  flat  was  covered  with  plaster  on  both  sides,  and  the 
true  character  thereof  was  not  open  to  examination  or  in- 
spection by  the  plaintiff. 

"(9)  That  had  there  been  a  fire  wall  or  a  fireproof  wall 
between  said  store  and  said  flat,  as  was  represented  by  said 
Klempke,  the  said  fire  probably  could  and  would  have  been 
confined  to  the  store  building,  and  in  that  case  the  plaintiff's 
property  contained  in  said  flat  would  not  have  been  de- 
stroyed. 

"(10)  That  said  Klempke  was  not  expressly  authorized 
or  instructed  by  the  defendant  or  any  one  else  to  make  any 
warranties  or  representations  in  regard  to  said  building,  or 
as  to  the  construction  of  any  part  thereof,  and  that  the  state- 
ments made  by  said  Klempke  in  reference  to  the  character 
of  said  wall  were  not  known  to  the  defendant  until  after  said 
fixe  had  occurred." 
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The  referee's  conclusions  were  that  it  was  not  within  the 
scope  of  the  authority  of  Klempke,  as  defendant's  agent,  ta 
make  any  representation  or  warranties  respecting  the  con- 
struction of  the  building,  and  that  there  was  no  liability  on 
the  part  of  defendant  by  reason  of  such  representations. 
Judgment  was  ordered  for  defendant  A  motion  to  modify 
such  findings  was  denied,  and  the  report  was  confirmed  by 
the  trial  court.  No  bill  of  exceptions  was  settled  and  the 
case  is  brought  here  for  review  on  plaintiff's  appeal  upon  the 
pleadings  and  findings. 

For  the  appellant  there  was  a  brief  by  Winkler,  Flanders,. 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  C.  F.  Fawsett. 

For  the  respondent  there  was  a  brief  by  Miller,  Noyes  & 
Miller,  and  oral  argument  by  B,  K.  Miller, 

Bakdeen,  J.  An  inspection  of  the  complaint  and  find- 
ings discloses  that  defendant's  agent,  Klempke,  made  false 
representations  as  to  the  character  of  defendant's  building. 
The  plaintiff  relied  thereon.  From  the  character  of  the 
building,  it  was  impossible  for  plaintiff  to  ascertain  the  truth 
of  such  representations.  Because  the  fact  represented  waa 
not  true,  plaintiff  suffered  loss.  Defendant's  agent  had  au- 
thority to  show  the  flats,  make  leases,  put  tenants  in  posses- 
sion, and  collect  the  first  month's  rent.  He  had  no  express 
authority  to  make  any  "warranties  or  representations"  in  re- 
gard to  the  construction  of  the  building,  and  he  had  no  in- 
tention of  deceiving  plaintiff,  and  believed  the  statement  he 
made  to  be  true. 

It  must  be  imderstood  at  the  outset  that  we  are  not  dealing 
with  the  question  of  the  authority  of  an  agent  to  make  war- 
ranties for  his  principal.  A  warranty,  if  false,  gives  rise  to- 
an  action  on  contract.  That  is  not  this  case.  If  we  imder- 
stand  the  complaint,  the  plaintiff  sues  to  recover  damages  be- 
cause of  certain  false  representations  made  by  the  defend- 
ant's agent  A  warranty  is  a  collateral  undertaking  by  which 
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the  warrantor  contracts  that  certain  facts  in  relation  to  the 
property  are  or  shall  be  as  he  represents  them.  28  Am.  &  Eng. 
Ency.  of  Law,  728.    The  same  authority,  on  page  739,  says : 

"The  terms  ^warranty'  and  ^representation'  are  not  syn- 
onymous. A  warranty  is  always  a  representation,  but  the 
reverse  is  not  necessarily  true,  the  first  being  a  more  compre- 
hensive term." 

This  case  seems  to  have  become  divested  of  any  element  of 
contract,  and  turns  upon  the  question  whether  the  represen- 
tations made  by  Klempke  were  within  the  apparent  scope  of 
his  employment  An  agent's  authority  to  warrant,  as  said 
in  Westum  v.  Page,  94  Wis.  251,  68  N.  W.  1003,  must  arise 
from  express  authority,  or  proof  that  the  transaction  is 
usually  attended  with  warranty.  Cases  may  and  frequently 
do  arise  where  the  agent  may  have  no  authority  to  warrant, 
and  yet,  from  the  character  of  his  agency,  his  principal  may 
be  held  liable  in  tort  for  false  representations  made  by  him. 
This  distinction  may  seem  somewhat  fine  and  inconsistent, 
yet  it  is  nevertheless  one  amply  recognized  by  the  courts, 
and  frequently  enforced.  It  arises  from  the  character  and 
duty  of  the  agent  in  relation  to  the  particular  business  in 
his  charge.  The  general  liability  of  the  principal  is  as  stated 
in  the  late  case  of  Hoyer  v.  Ludington,  100  Wis.  441,  76  N. 
W.  348,  where  the  following  language  was  used : 

"There  is  no  doubt  of  the  general  proposition  that  if  an 
agent  is  employed  to  effect  the  sale  of  lands  for  his  principal, 
and  he  does  so  by  means  of  false  representations  in  respect 
to  the  land  conveyed,  even  without  the  authority  or  knowl- 
edge of  his  principal,  the  latter  is  chargeable  with  such 
fraud  in  the  same  manner  as  if  he  had  known  or  authorized 
the  same.  Law  v.  Grant,  37  Wis.  548 ;  McKinnon  v.  Volh 
mar,  75  Wis.  82,  43  N.  W.  800;  Gnnther  v.  Ullrich,  82 
Wis.  222,  52  N.  W.  88.  And  this  is  especially  so  when  the 
principal  accepts  and  enjoys  the  benefits  of  the  purchase. 
Finiel  v.  Cook,  88  Wis.  487,  60  N.  W.  788.  But  even  then 
Hhe  representation  which  is  to  bind  the  principal  must  be 
made  in  reference  to  the  subject-matter  of  his  agency ;  it  must 
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be  made  while  the  agent  is  acting  as  such ;  and  the  maldng  of 
such  representation  must  be  within  the  apparent  scope  of  his 
authority/    Mechem,  Ag.  §  743." 

In  Law  V.  Grant,  87  Wis.  548,  the  rule  in  such  cases  was 
stated  with  great  strictness.    It  was  there  said: 

"If  the  agent  effected  it  [the  sale]  by  means  of  false  rep- 
resentations or  fraud  of  any  other  description,  although  with- 
out authority  from  the  plaintiff  to  do  so,  and  although  the 
plaintiff  was  entirely  ignorant  that  he  had  done  so,  the  legal 
status  of  the  plaintiff  is  precisely  the  same  as  it  would  have 
been  had  he  made  the  false  representations,  or  committed 
the  fraudulent  act  to  the  same  end,  in  person." 

It  seems  to  have  been  assumed  that  the  acts  done  or  rep- 
resentations made  in  that  case  were  vdthin  the  apparent 
scope  of  the  agent's  authority.  The  agent  represented  that 
valuable  minerals  had  been  found  on  the  land.  If  the  prin- 
cipal was  bound  by  such  representations,  it  is  not  difficult 
to  see  in  this  case  that  defendant  was  responsible  for  the 
representations  as  to  the  fire  wall.  The  representation  of 
the  existence  of  such  wall  was  one  of  the  inducements  that 
led  the  plaintiff  to  make  the  lease  he  did.  In  the  one  case 
the  representation  of  a  mineral  discovery  induced  the  sale, 
and  in  the  other  the  representation  of  the  existence  of  a  fire 
wall  induced  the  lease.  The  one  seems  to  have  been  as  much 
within  the  scope  of  the  agent's  employment  as  the  other. 
The  representation  as  to  the  existence  of  the  fire  wall  re- 
ferred to  the  safety  and  condition  of  the  premises.  If  it 
existed,  the  fact  was  an  inducement  to  plaintiff  to  make  the 
lease  he  did.  Suppose  plaintiff  had  asked  the  agent  whether 
the  roof  leaked  or  the  plumbing  was  in  good  condition ;  would 
not  the  agent  have  had  implied  authority,  from  the  fact  that 
he  stood  representing  the  owner,  to  have  made  answer  to  such 
questions  ?  The  difficulty  jBxperienced  in  cases  of  this  kind 
is  as  to  the  proper  understanding  of  the  phrase  "within  the 
scope  of  his  agency."  It  cannot  properly  be  restricted  to 
what  the  parties  intended  in  the  creation  of  the  agency.    Nor 
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can  the  question  be  determined  by  the  authority  intended  to 
be  conferred  by  the  principal.  As  stated  in  some  of  the 
cases,  we  must  distinguish  between  the  authority  to  make 
the  representations  which  amount  to  a  fraud,  and  the  au- 
thority to  transact  the  business  in  the  course  of  which  the 
fraudulent  act  was  committed.  Tested  by  reference  to  the 
intention  of  the  principal,  it  might  be  conceded  that  the 
making  of  representations  culminating  in  fraud  was  not 
within  the  scope  of  the  agency ;  but,  tested  by  the  connection 
of  the  act  with  the  property  and  business  of  the  agency,  we 
find  a  direct  connection  between  such  act  and  business,  and 
that  the  act  was  done  by  virtue  of  the  authority  of  the  agent 
in  the  particular  matter.  See  Reynolds  v.  Witte,  13  S.  C.  5. 
The  scope  of  the  agent's  authority  reaches  out,  and  permits 
him  to  do  such  acts  and  things  as  are  directly  connected  with 
and  essential  to  the  business  in  hand.  He  may  not  do  every- 
thing his  principal  may  do,  but  where  the  matter  in  con- 
troversy directly  appertains  to  and  becomes  a  necessary  part 
of  the  transaction  under  consideration,  and  an  inducement 
to  the  acceptance  of  the  deal  by  the  party  to  whom  the  rep- 
resentations are  made,  then  we  may  say  that  it  falls  "within 
the  scope  of  the  agency."  If  the  principal  had  been  present, 
showing  his  building,  with  a  view  of  leasing,  inquiries  re- 
garding the  danger  of  fire,  the  condition  of  the  plumbing, 
and  the  like,  from  the  lessee,  would  have  been  perfectly  nat- 
ural and  in  accordance  with  ordinary  business  foresight 
Any  false  answer  material  to  such  inquiries,  and  affecting 
the  proposed  tenancy,  would  have  made  the  principal  liable. 
Substitute  the  agent  with  authority  to  lease ;  how  is  the  sit- 
uation changed?  The  considerations  mentioned  were  ger- 
mane to  the  transaction.  They  operated  as  an  inducement 
to  the  making  of  the  lease,  and  the  referee  has  found  that, 
if  the  representations  had  not  been  made,  the  lease  would  not 
have  been  entered  into.  The  fact  that  the  agent  had  power 
to  make  the  lease  gave  him  authority  to  answer  such  ques- 
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tions  rsgarding  the  nature  and  construction  of  the  building 
as  were  not  evident  to  the  senses  of  a  prospective  tenant 
Such  authority  arises  from  the  nature  of  the  transaction  and 
the  enforced  reliance  of  the  tenant  upon  the  agent's  answers. 
The  fact  that  the  agent  believed  such  representations  to  be 
true,  and  had  no  intention  to  deceive  the  tenant,  does  not 
lessen  defendant's  liability.  That  question  was  settled  early 
in  the  history  of  the  jurisprudence  of  this  state,  and  some  of 
the  cases  are  mentioned  in  Davis  v.  Nuzum,  72  Wis.  439, 
40  K.  W.  497.  The  subject  is  discussed  in  McKinnon  v. 
yollniar,  76  Wis.  82,  43  N.  W.  800,  where  a  sub-agent  pointed 
out  the  wrong  land  to  the  purchaser,  and  where  false  rep- 
resentations were  made  as  to  the  amount  of  timber  thereon. 
In  Gunther  v.  Ulrich,  82  Wis.  222,  52  N.  W.  88,  the  agent 
of  the  vendors  made  a  false  statement  as  to  the  location  of 
their  lots,  whereby  the  vendee  was  induced  to  purchase  the 
same.  The  vendors  were  held  liable  for  such  misrepresenta- 
tion by  the  agent,  whether  intentional  or  not.  If  an  agent 
to  sell  has  authority  to  point  out  the  location  of  land  he  de- 
sires to  sell,  it  is  difficult  to  see  why  an  agent  to  lease  has  not 
authority  to  describe  the  building  and  its  surroundings 
which  he  desires  to  lease.  See  Porter  v.  Beattie,  88  Wis.  22, 
59  K  W.  499;  Beetle  v.  Anderson,  98  Wis.  5,  73  N.  W. 
^QO;Krause  v.  Btisacher,  105  Wis.  350,  81  N.  W.  406;  Hart 
V.  Moulton,  104  Wis.  349-359,  80  N.  W.  599.  As  already 
suggested,  such  authority  seems  to  fall  naturally  from  the 
relation  of  the  parties,  the  nature  of  the  business  intrusted 
to  the  agent,  and  the  circumstances  foimd  by  the  referee. 

In  this  view,  the  conclusions  of  the  referee  and  the  trial 
court  were  erroneous,  and  the  judgment  must  be  reversed. 
There  being  no  bill  of  exceptions,  and  no  finding  as  to  the 
amount  of  plaintiff's  loss,  the  court  below  is  directed,  if  nec- 
essary, to  take  further  testimony  upon  the  subject,  to  de- 
termine the  amount  of  such  loss,  and  to  enter  judgment  there- 
for for  the  plaintiff. 

By  the  Court. — So  ordered. 
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116        *595j     Mbyeb,  Respondent,  vs.  The  Milwaukee  Eleoteio  Rail- 
way &  Light  Company,  Appellant 

December  19,  190B— January  IS,  1903. 

Street  railways:  Negligence:  Injuries  to  passengers:  Instructions  ta 
jury:  Proximate  cause:  Appeal  and  error:  Harmless  error: 
Questions  reviewed:  Evidence:  Credibility  of  party:  Remarks 
of  counsel:  Excessive  damages. 

1.  In  an  action  for  personal  injuries,  an  Instruction  to  the  Jury  de^ 

fining  "proximate  cause"  as  the  "direct  and  natural/'  and  the 
"direct  and  producing  cause  without  the  existence  of  which  such 
injury  would  not  have  occurred,"  Is  incorrect  It  is  not  essen- 
tial that  the  negligence  complained  of  should  be  the  direct 
cause  of  the  injury.  It  is  sufficient  that  it  is  the  natural  and 
probable  cause,  from  which  an  ordinarily  prudent  and  Intel- 
llgent  person  ought,  in  the  exercise  of  such  intelligence,  to> 
have  foreseen  that  an  injury  might  probably  result  from  the 
alleged  negligence  under  like  circumstances. 

2.  In  an  action  for  personal  injuries  happening  through  the  al- 

leged negligence  of  defendant,  an  Instruction  on  the  question 
of  proximate  cause.  In  substance,  that  the  injury  resulting  from 
the  negligent  act  must  be  such  as  a  person  of  ordinary  intelli- 
gence and  prudence  would,  in  the  light  of  the  surrounding  cir- 
cumstances, have  reasonably  foreseen  as  the  probable  result  of 
such  want  of  care,  criticised.  The  expressions  **ought,**  **should'' 
or  "might  naiuraJly"  in  place  of  "vx)uld"  are  more  accurate  and 
ought  to  be  used. 

3.  In  such  case,  instructions  declaring  the  necessity  that  the  ordi- 

narily intelligent  and  prudent  man  ought  to  have  foreseen  not 
alone  that  some  injury,  but  "such  injury"  as  in  fact  resulted, 
states  the  rule  governing  proximate  causation  too  stringently. 
It  suffices  to  charge  a  person  with  liability  for  a  negligent  act,, 
if  some  injury  to  another  ought  reasonably  to  have  been  fore- 
seen as  the  probable  result  thereof  by  the  ordinarily  intelligent 
and  prudent  person  under  the  same  circumstances,  even  though 
the  specific  injury  might  not  be  so  foreseeable. 

4.  In  an  action  for  personal  injuries  caused  by  alleged  negligent 

acts,  instructions  requiring  the  Jury,  in  order  to  ascribe  the 
injury  to  defendant  to  go  further  than  the  law  requires,  are 
not  prejudicial  on  defendant's  appeal. 
6.  Error  alleged  in  respect  to  instructions  to  the  Jury  cannot  be 
considered  where  no  exception  thereto  is  reserved. 
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6.  In  an  action  against  a  street  car  company  for  personal  Injuries 

alleged  to  have  been  caused  by  defendant's  negligence,  the  de- 
fense of  contributory  negligence  in  attempting  to  board  the  car 
before  it  had  stopped  was  interiiosed.  In  submitting  to  the 
Jury  the  special  question  of  plaintiff's  contributory  negligence, 
the  court,  in  its  instructions  thereon,  referred  the  Jury,  with- 
out repeating,  to  the  definitions  of  ordinary  care  and  proximate 
cause  already  given.  No  other  negligence  of  plaintiff  was  sug- 
gested by  any  of  the  evidence  in  the  case,  nor  was  there  any  re- 
quest for  finding  by  the  Jury  upon  any  other  phase  of  negligence 
attributable  to  plaintiff.  Held,  that  error  in  that  respect,  if 
any,  was  .cured  by  the  answer  of  the  Jury  to  another  question 
of  the  special  verdict,  finding  that  plaintiff  did  not  attempt  to 
board  the  car  while  in  motion. 

7.  It  is  not  error  to  inform  the  Jury  at  whose  request  certain  in- 

structions are  given.     Such  practice  is,  however,  disapproved. 

8.  A  requested  instruction  that  the  Jury,  in  determining  the  credi- 

bility of  the  plaintiff,  may  consider  the  motive  he  had  to  tes- 
tify in  his  own  favor,  is  properly  modified  by  striking  out  from 
the  requested  instruction  the  clause,  "and  you  should  especially 
remember  how  far  he  is  contradicted  by  disinterested  witnesses 
upon  the  most  material  matters." 

9.  Improper  remarks  by  counsel  cannot  be  the  basis  of  reversal 

where  the  record  fails  to  show  that  such  remarks  were  objected 
to,  or  opportunity  given  counsel  to  withdraw  them,  or  the  court 
to  rule  thereon,  or  that  any  exception  is  reserved. 

10.  Remarks  of  counsel  bearing  on  the  question  of  damages,  ob- 

jected to,  but  promptly  withdrawn,  and  Jury  instructed  to  dis- 
regard them,  reviewed  and  held  to  be  innocuous,  or  their  in- 
jurious effect,  if  any,  cured  by  the  remission  of  |1,500  from  a 
13,500  verdict 

11.  Plaintiff,  a  skilled  mechanic,  forty-five  years  of  age,  suffered  an 

injury  from  which  he  was  confined  seven  weeks,  and  had  been 
unable  to  fully  perform  the  labors  of  his  trade  thenceforward. 
There  was  testimony  of  his  medical  attendant,  undisputed,  that 
complete  recovery  was  hardly  possible.  Held,  that  a  verdict  of 
$2,000  was  not  excessive. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ltjdwig,  Judge.    Affirmed. 

Action  for  personal  injuries  claimed  to  have  been  received 
by  plaintiff  while  attempting  to  board  a  car  of  the  defendant^ 
which,  las  he  claims,  had  come  to  a  full  stop  a  short  distance 
Vol.116  — 23 
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from  the  street  crossing,  and  which  was  suddenly  started 
as  he  had  hold  of  the  same  with  his  hands  and  was  raising 
his  foot  to  step  up,  thereby  throwing  him  to  the  ground, 
bruising  him,  dislocating  his  shoulder,  and  causing  fracture 
in  the  shoulder  joint,  by  which  the  use  of  his  arm  was  per- 
manently disabled;  he  being  a  tinsmith,  forty-five  years  of 
age.  The  principally  disputed  question,  other  than  the 
amount  of  damages,  was  whether  the  car  had  stopped  at  the 
time  he  attempted  to  board  the  same.  A  special  verdict  was 
taken,  wherein  the  jury  found  that  the  car  was  standing 
still  at  the  time  of  such  attempted  boarding ;  that  it  was  sud- 
denly started  by  the  defendant's  servants  while  he  was 
making  that  attempt;  that  both  the  motorman  and  the  con- 
•  ductor  were  guilty  of  a  want  of  ordinary  care  in  so  starting 
the  car ;  that  such  want  of  ordinary  care  was  the  proximate 
cause  of  the  injury;  that  plaintiff  did  not  attempt  to  board 
the  car  while  it  was  still  in  motion,  and  before  it  had  come 
to  a  stop ;  that  the  plaintiff  was  not  guilty  of  negligence  prox- 
imately contributing  to  his  injury;  and  that  his  damages 
were  $3,500.  Upon  respective  motions  for  judgment  and 
for  a  new  trial,  judgment  was  ordered  for  the  plaintiff  on 
the  condition  of  his  remitting  the  damages  down  to  $2,000, 
from  which  judgment  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Spooner  &  Rose- 
erantz,  and  oral  argument  by  C,  M.  Bosecrantz. 

Ernest  A.  Eehr,  for  the  respondent. 

Dodge,  J.  Substantially  the  only  issue  in  this  case  other 
than  that  of  damages  was  whether  the  plaintiff  attempted  to 
board  the  defendant's  street  car  while  the  same  was  in  motion, 
or  whether  the  attempt  was  made  while  the  car  was  stationary, 
and  that  car  being,  of  course,  under  the  control  of  the  defend- 
ant's servants,  was  negligently  started,  thereby  throwing  him 
^own,  and  causing  his  injuries.  The  evidence  on  this  issue 
was  conflicting,  and  sufficient  to  support  the  conclusion  of  the 
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jury  that  the  plaintiflTs  theory  of  the  event  was  the  correct 
one.  The  appellant  urges  two  errors  as  affecting  that  conclu- 
sion, and  another  as  affecting  both  that  issue  and  the  allow- 
ance of  damages. 

1.  Upon  the  question  of  liability,  it  is  urged  that  certain 
errors  were  committed  in  charging  the  jury  as  to  proximate 
cause.  In  submitting  the  fifth  question, — ^whether  the  neg- 
ligence of  defendant's  servants  in  starting  the  car  was  the 
proximate  cause  of  the  injury, — ^the  court  defined  proximate 
cause  as  follows : 

"When  we  speak  of  the  proximate  cause  of  an  injury,  we 
mean  not  only  the  direct  or  natural  cause  of  the  injury,  but 
also  such  a  cause  as  a  person  of  ordinary  intelligence  and  pru- 
dence might,  in  the  light  of  the  attending  circumstances, 
have  reasonably  foreseen  would  produce  such  an  injury.  So 
that,  to  answer  this  question  in  the  afiirmative,  you  will  have 
to  find  two  things :  First,  that  the  want  of  ordinary  care  on 
the  part  of  the  servant  or  servants  of  the  defendant  was  the 
direct  and  producing  cause  of  the  injury,  without  the  exist- 
ence of  which  such  injury  would  not  laave  occurred;  and, 
second,  that  the  injury  resulting  therefrom  was  such  as  a 
person  of  ordinary  intelligence  and  prudence  would,  in  the 
light  of  the  surrounding  circumstances,  have  reasonably  fore- 
seen as  the  probable  result  of  such  want  of  care." 

It  cannot  be  doubted  that  this  instruction  is  incorrect  in 
several  respects.  Primarily,  it  is  said  that  the  negligence,  in 
order  to  be  the  proximate  cause  of  the  injury,  must  have  been 
the  "direct  and  natural"  and  the  "direct  and  producing  cause, 
without  the  existence  of  which  such  injury  would  not  have  oc- 
curred." It  is  somewhat  surprising  that,  after  all  that  has 
been  said  by  this  court  in  recent  years  upon  this  subject,  cor- 
rect definitions  of  this  somewhat  metaphysical  conception  of 
proximate  causation  in  cases  of  negligence  should  be  evaded 
by  trial  courts.  It  is  not  essential  that  the  negligence  should 
be  the  direct  cause  of  the  injury.  It  suffices  that  it  is  the 
natural  and  probable  cause.  It  is  the  natural  cause  when 
either  it  acts  directly  in  producing  the  injury,  or  sets  in  mo- 
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tion  other  causes  so  producing  it  and  forming  a  continuous 
chain  in  natural  sequence  down  to  the  injury;  thus  linking 
the  negligence  with  the  injury  by  a  chain  of  natural  and  con- 
sequential causation,  although  the  former  may  be  neither  the 
immediate  nor  the  direct  cause  of  the  event  But  such 
causation  cannot  be  proximate  cause  in  law  to  arouse  lia- 
bility, unless  an  ordinarily  prudent  and  intelligent  person 
ought,  in  the  exercise  of  such  intelligence,  to  have  foreseen 
that  an  injury  might  probably  result  from  the  negligence 
under  like  circumstances.  Deisenrieter  v.  Kraus-M,  M. 
Co.  97  Wis.  279,  72  K  W.  735 ;  Dehsoy  v.  Mil  E.  R.  &  L. 
Co.  110  Wis.  412,  85  K  W.  973;  Seaver  v.  Union,  113  Wis. 
322,  89  N.  W.  163. 

Again,  complaint  is  made  that  the  jury  were  told  that,  in 
order  to  answer  the  question  in  the  affirmative,  they  must  be- 
able  to  find  that  a  person  of  ordinary  intelligence  and  pru- 
dence would  have  foreseen  that  the  negligence  would  produce 
such  an  injury.  The  word  "would"  is  complained  of  as 
carrying  the  idea  of  necessary  foresight  by  an  ordinarily  pru- 
dent person,  while  the  true  idea  is  better  embodied  by 
"ought,"  "should,"  or  "might  naturally"  foresee  the  likeli- 
*  hood  of  injury  from  the  negligent  act.  This  criticism  is  per- 
haps hypercritical,  yet  if  the  word  "would"  naturally  con- 
veys the  idea  of  either  necessity  of  foresight  or  necessity  of 
result,  it  is  more  extreme  than  is  Authorized  by  the  author- 
ities. The  other  expressions  above  suggested  are  more  cer- 
tainly accurate,  and  ought  to  be  used. 

The  further  complaint  is  made  that  the  charge  declares  the 
necessity  that  the  ordinarily  intelligent  and  prudent  man  ought 
to  have  foreseen  not  alone  some  injury,  but  such  injury  as  in 
fact  resulted.  While  the  expression  "the  injury"  and  "such 
injury"  appear  in  many  places  in  our  Reports  as  correctly 
expressing  the  idea  of  proximate  causation,  this  court  has. 
recently  carefully  pointed  out  that  the  rule  so  stated  is  too 
stringent;  that  it  suffices  to  charge  a  person  with  liability  for  a. 
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negligent  act  if  some  injury  to  another  ought  reasonably  to 
have  been  foreseen  as  the  probable  result  thereof  by  the  ordi- 
narily intelligent  and  prudent  person  under  the  same  circum- 
stances,  even  though  the  specific  injury  might  not  be  so  fore- 
seeable. Mauch  V.  Hartford,  112  Wis.  40,  60,  87  N.  W.  816. 
It  is  apparent,  however,  that  all  of  these  imperfections  or 
errors  in  the  instruction  are  favorable  to  the  appellant.  They 
require  the  jury,  in  order  to  ascribe  the  injury  to  its  negli- 
gence, to  go  further  than  the  law  requires ;  hence  they  could 
not  have  been  prejudicial  to  the  appellant  in  bringing  about 
the  affirmative  answer  to  the  fifth  question.  It  is  complained, 
however,  by  the  appellant,  that  they  became  so  prejudicial 
when  applied  to  the  seventh  question,  which  inquired 
whether,  if  it  was  found  the  plaintiff  attempted  to  board  the 
car  while  in  motion,  and  before  it  had  come  to  a  stop,  he  was 
guilty  of  negligence  proximately  contributing  to  the  injury.^ 
In  the  instruction  with  reference  to  this  question  the  court 
merely  referred  the  jury  to  the  definitions  already  given  of 
proximate  cause.  If  there  was  error  in  this  respect,  however, 
we  cannot  consider  it,  for  the  appellant  reserved  no  ex- 
ception. Another  reason,  also,  why  such  error  could  not 
work  reversal  is  that  the  seventh  question  and  its  answer  has 
no  place  in  the  verdict,  in  view  of  the  negation  by  the  jury, 
in  answering  the  sixth  question,  of  the  defendant's  theory 
that  the  plaintiff  did  attempt  to  board  the  car  while  in  mo- 
tion. No  other  negligence  is  suggested  by  any  of  the  evi- 
dence in  the  case,  nor  was  there  any  request  for  finding  by 
the  jury  upon  any  other  phase  of  negligence  attributable  to 
plaintiff. 

iThe  submission  of  the  seventh  question  objected  to  was  as  fol- 
lows, the  portion  objected  to  being  inclosed  in  parentheses:  "Sev- 
enth. If  you  answer  the  sixth  question,  Tes,'  was  the  plaintiff 
guilty  of  negligence  proximately  contributing  to  his  injury?  (That 
question  you  will  consider  in  the  light  of  the  instructions  which  I 
have  given  you  as  to  what  is  meant  by  ordinary  care)  and  as  to 
what  is  meant  by  proximate  cause." — Rep. 
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It  is  complained  further  that,  while  the  instruction  of  the 
court  with  reference  to  the  fourth  question,  which  inquired 
as  to  a  "want  of  ordinary  care"  on  the  part  of  defendant's 
servants,  was  correct,  that  the  reference  of  the  jury  thereto 
in  answering  the  seventh  question,  which  inquired  with  ref- 
erence to  "negligence,''  was  not  a  sufficient  performance  of 
the  duty  of  the  court  to  define  the  meaning  of  the  latter  word. 
For  the  reason  already  stated,  namely,  that  the  seventh  ques- 
tion and  its  answer  have  no  place  in  the  verdict,  this  error,  if 
it  were  one,  is  immaterial,  and  not  prejudicial  to  the  appel- 
lant. Apart  from  this  consideration,  however,  we  find  that 
the  court,  in  the  instruction  assailed,  used  the  expressions, 
"want  of  ordinary  care"  and  "negligence"  as  equivalents, 
and  that  in  all  reasonable  probability  the  jury  must  have  so 
understood  them.  If,  however,  the  appellant  had  doubt  on 
that  question,  he  should  have  requested  the  court  to  further 
define  the  word  "negligence,"  used  in  the  seventh  interroga- 
tory.   This  he  failed  to  do. 

Complaint  is  further  made  that  the  court  informed  the 
jury  that  certain  instructions  given  were  requested  by  the 
defendant.  We  cannot  consider  this  reversible  error,  al- 
though we  reiterate  our  disapproval  of  the  practiceexpressed 
in  Outzman  v.  Clancy,  114  Wis.  589,  598,  90  N.  W.  1081. 
We  are  imable  to  agree  with  counsel  that  any  of  the  in- 
structions indicated  to  the  jury  the  legal  effect  of  their  an- 
swers to  the  questions  further  than  as  any  reasonably  intelli- 
gent man  must  necessarily  infer  from  the  questions  them- 
selves. The  instructions  merely  indicated  the  effect  upon  their 
answer  to  the  question  of  their  solution  of  certain  details  of 
fact,  which  is  the  proper  function  of  the  charge  when  special 
verdict  is  taken. 

2.  Appellant  assigns  as  error  the  refusal  to  give  to  the 
jury,  at  its  request,  the  following  instruction:  ^TTou  may 
consider,  in  determining  upon  the  credibility  of  the  plaint- 
iff's statements,  the  motive  he  had  to  testify  in  his  own 
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favor,  and  you  Bbould  especially  remember  bow  far  he  is 
contradicted  by  disinterested  witnesses  upon  the  most  ma- 
terial matters."  The  instruction  was  given,  except  that  por- 
tion commencing,  "And  you  should  especially  remember," 
etc.  It  is  always  dangerous  for  courts  to  enter  into  the  detail 
of  the  facts  and  the  evidence,  and  to  instruct  with  reference 
to  the  effect  thereof  upon  the  testimony  of  individual  wit- 
nesses. The  court  certainly  went  as  far  as  it  was  safe  in 
cautioning  the  jury  against  giving  credibility  to  the  plaintiff 
in  contradistinction  to  other  witnesses  in  the  case. 

3.  A  general  assault  is  made  upon  the  verdict,  based  upon 
the  contention  that  it  evinces  passion  and  prejudice  to  such 
a  degree  that  we  should  order  it  set  aside.  That  question 
has  been  fully  submitted  to  the  trial  court,  and  there  resolved 
against  the  appellant.  In  that  respect  the  court  was  acting 
in  the  field  of  judicial  discretion,  and  we  are  unable  to  say 
that  he  failed  to  exercise  it  judicially.  In  connection  with 
this  argument,  appellant  complains  of  certain  remarks  of 
respondent's  counsel.  Certain  of  those  remarks,  which  con- 
sisted substantially  in  a  statement  to  the  jury  of  his  own  ex- 
perience and  observation  with  reference  to  the  frequency  and 
peril  from  prematurely  starting  cars,  doubtless  were  im- 
proper, as  being  statements  of  facts  as  upon  the  counsel's  ov^n 
knowledge,  instead  of  comment  upon  the  evidence  in  the 
case  (see  Gutzman  v.  Clancy,  114  Wis.  596,  90  N".  W. 
1081) ;  but  nowhere  in  the  record  does  it  appear  that  the 
remarks  were  objected  to,  or  any  opportunity  given  the  coun- 
sel to  withdraw  the  same,  or  the  court  to  rule  thereon,  nor 
was  any  exception  reserved  thereon.  Under  such  circum- 
stances we  cannot  recognize  the  right  of  appellant  to  com- 
plain of  them  on  appeal.  Other  remarks  bearing  upon  the 
question  of  damages  were  objected  to,  but  were  promptly 
withdrawn  by  the  counsel,  and  the  jury  were  instructed  to 
disregard  the  same.  We  think  that  this  furnished  sufficient 
justification  f<  r  the  court  below  to  hold  them  innocuous,  or 
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to  hold  that  any  injurious  effect  they  might  have  had  was 
cured  by  the  remission  of  $1,600  from  the  $3,600  verdict, 
KiekJioefer  v.  Hidershide,  113  Wis.  280,  291,  89  N.  W.  189. 

We  are  unable  to  say  that  the  verdict  is  excessive.  The 
plaintiff,  who  was  a  skilled  mechanic  forty-five  years  of  age. 
Buffered  an  injury  from  which  he  was  confined  some  seven 
weeks  and  had  been  unable  to  fully  perform  the  labors  of  his 
trade  thenceforward ;  and  there  was  evidence  of  his  medical  at- 
tendant, undisputed,  that  he  conceived  complete  recovery  of 
the  use  of  the  arm  hardly  possible.  The  case  of  Patten  v,  C. 
&  N.  W.  B.  Co.  32  Wis.  624:,  is  suggested  as  offering  some 
analogy.  In  that  case  this  court  limited  the  recovery  to  $1,200 
for  a  dislocated  shoulder.  There  the  plaintiff  was  a  woman, 
seventy-two  years  of  age,  with  no  evidence  of  any  trade  which 
would  be  interrupted  by  the  injury  to  her  shoulder,  and  there 
was  no  proof  of  any  reasonably  certain  permanence  of  in- 
jury. Certainly  the  distinctions  between  the  situation  there 
and  in  this  case  are  sufficient  to  warrant  the  difference  be- 
tween $1,200  and  $2,000. 

We  find  no  error  which  could  have  worked  prejudice  to 
the  appellant. 

By  the  Court — ^Judgment  affirmed. 
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PiBTSOH  and  others.  Respondents,  vs.  Krausb,  imp., 
Appellant. 

December  19,  lOOZ-^^anuary  IS,  190S. 

Corporations:  Corporate  stock:  Fraud:  Promoters:  Purchase  of  stock 
below  par:  Statutes:  Pleading:  Joinder  of  causes  of  action. 

1.  Sec.  1751,  Stats.  1898,  provides  that  the  capital  stock  of  a  corpo- 
ration, divided  into  shares,  shall  be  deemed  personalty,  and, 
when  certificates  thereof  are  issued,  such  shares  may  be  trans- 
ferred by  Indorsement  of  the  owner  and  delivery  of  the  cer- 
tificate.   Sec.  1753,  and  sec.  1,  ch.  193,  Laws  of  1899,  provides 
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that  "no  corporation  shall  Issue  any  stock  or  certificate  of 
stock"  except  In  consideration  of  money,  or  labor,  or  property 
estimated  at  its  true  money  value,  actually  receiyed  by  it,  equal 
to  the  par  yalue  thereof,  and  that  "all  stocks  .  .  .  issaed" 
contrary  to  that  section  shall  be  void.  Sec.  1773  contemplates 
that  a  corporation  may  transact  business  with  its  own  members 
before  it  is  at  liberty  to  do  so  with  others,  and  sec.  4436  pro- 
vides for  the  punishment  of  the  issuance  of  a  false  certificate 
of  stock.  Held,  that  the  words  "issue  any  stock,"  and  "all 
stocks  issued,"  in  sec.  1763,  refer  to  certificates  of  stock,  as  dis- 
tinguished from  the  stock  itself.  Clarke  v,  Lincoln  L.  Co,  69 
Wi&  655,  18  N.  W.  492,  criticised,  and  Hinckley  v.  Pflster,  83 
'Wis.  64,  53  N.  W.  21,  in  so  far  as  it  may  be  regarded  as  hold- 
ing that  a  person  who  has  subscribed  for  stock,  but  not  paid  in 
the  full  amount  required  by  sec.  1753,  can  have  no  protection 
in  equity  against  promoters  who  have  defrauded  the  corpora- 
tion, overruled. 

"2,  Plaintiffs  brought  action  against  the  promoters  of  a  corporation 
to  recover,  in  behalf  of  the  corporation,  the  amount  of  the 
moneys  which  the  promoters  severally  subscribed  and  pre- 
tended to  pay  in.  The  shares  of  stock  in  the  corporation  were 
of  the  face  or  par  value  of  $100;  and  it  was  alleged  in  the  com- 
plaint, among  other  things,  that  plaintifTs  had  only  paid  for 
their  stock  at  the  rate  of  $34  per  share.  Held,  that,  notwith- 
standing such  allegations,  the  complaint  stated  a  good  cause  of 
action  in  equity  in  favor  of  the  plaintiffs  for  the  benefit  of  the 
corporation. 

3.  In  an  action  by  subscribers  to  corporate  stock  against  the  cor- 
poration and  its  promoters,  the  complaint  stated  three  good 
causes  of  action  and  thereon  the  plaintiff  prayed  Judgment: 
First,  that  the  corporation  have  Judgment  for  moneys  sub- 
scribed but  not  actually  paid  in  by  the  promoters  for  their 
stock;  second,  that  plaintifTs  recover  of  the  defendants  dam- 
ages sustained  by  false  and  fraudulent  representations  as  to 
the  cor];)oration's  assets,  whereby  plaintiffs  were  induced  to  pur- 
chase stock;  and  third,  that  the  board  of  directors  and  defend- 
ants be  enjoined  from  selling  plaintifTs'  stock  to  pay  assess- 
ments thereon  and  that  defendants  be  enjoined  from  selling 
their  own  stock.  Held,  that  the  complaint  stated  a  cause  of 
action  at  law  for  damages  and  another  in  equity  to  prevent 
enforcement  of  liability  of  plaintiffs  which  were  improperly 
united. 

Appeai,  from  an  order  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Reversed, 
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This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  amended  complaint  brought  by  the  members  and  sub- 
scribers to  the  capital  stock  of  the  defendant  corporation  for 
the  benefit  of  the  corporation  and  all  its  stockholders  sim- 
ilarly situated  who  choose  to  come  in  and  be  made  parties, 
against  the  defendants,  who  were  promoters  of  the  corpora- 
tion. The  original  complaint  was  held  to  be  insufficient  a& 
against  the  defendant  Krause,  and  so  the  order  overruling 
the  demurrer  to  the  complaint  was  reversed  by  this  court. 
112  Wis.  418,  433,  88  N.  W.  223.  Thereupon  the  complaint 
was  amended  so  as  to  obviate  such  defect,  but  otherwise  the 
complaint  seems  to  be  substantially  the  same.  It  is  so  fully 
given  in  the  former  report  of  the  case  as  not  to  require  repe- 
tition here.  It  alleges,  in  effect,  that  the  company  was  incor- 
porated and  organized  in  September,  1892,  to  deal  in  real 
estate,  with  a  capital  stock  of  $203,400,  divided  into  2,034 
shares  of  the  par  value  of  $100  each;  that  the  defendants, 
including  the  appellant,  Max  C.  Krause,  were  promoters  of 
the  corporation;  that  in  July,  1892,  through  one  of  their 
number,  they  obtained  an  option  on  each  of  two  pieces  of 
land  in  the  aggregate  containing  193J  acres,  for  the  aggregate 
sum  of  $62,584;  that  subsequently  they  obtained  two  deeds 
of  such  lands  to  one  of  their  number,  in  each  of  which  the 
consideration  price  inserted  was  "$1.00  and  other  good  and 
valuable  consideration;"  that  at  the  time  of  receiving  such 
deeds  the  person  receiving  the  same  gave  back  mortgages  in 
the  aggregate  amoimt  of  $46,238 ;  that  thereupon  the  defend- 
ants, through  the  person  receiving  such  deeds  and  giving  back 
such  mortgages,  conveyed  said  lands,  and  the  whole  thereof^ 
to  the  corporation  for  the  consideration  of  $116,100,  as  there- 
in expressed,  and  stating  therein  that  such  lands  were  free 
and  clear  from  all  incumbrances  except  certain  mortgages, 
amounting  in  the  aggregate  to  $46,238,  *Vhich  the  party  of 
the  second  part  [being  the  defendant  corporation]  hereby  as- 
sumes and  agrees  to  pay,"  and  thereupon  the  defendants  in 
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control  of  the  corporation  caused  the  corporation  to  issue  to- 
them,  respectively,  the  number  of  shares  of  stock  mentioned  in 
the  amended  complaint,  in  the  aggregate  1,472  shares,  upon' 
which  none  of  the  defendants  paid  anything,  but  upon  each- 
share  of  such  stock  there  was  credited  $34  as  having  been  paid, 
making  in  the  aggregate  $60,080,  without  any  payment  what- 
ever being  made  therefor;  that  the  balance  of  562  shares  of 
stock  was  designated  by  the  defendants  as  "treasury  stock," 
which  was  to  be  sold  for  cash,  and  the  amount  received  there- 
for was  to  be  used  in  making  the  first  payment  of  the  purchase 
price  of  the  lands,  and  to  return  and  pay  back  to  the  defend- 
ants, as  such  promoters,  all  the  money  which  had  been  ad- 
vanced by  them  on  the  purchase  of  the  lands,  and  for  each 
share  which  the  defendants,  respectively,  sold  of  the  562' 
shares,  he  was  to  have  a  commission  of  $2 ;  that  the  defendants 
severally  succeeded  in  selling  525  shares  of  such  "treasury 
stock,"  making  their  aggregate  commissions  $1,050 ;  that  of 
the  525  shares  of  stock  so  sold  the  plaintiffs  herein  were  at  the 
time  of  the  commencement  of  this  action  the  owners  and  hold- 
ers of  370J  shares,  and  that  of  such  "treasury  stock"  there 
are  still  thirty-seven  shares  imsold.  The  complaint  is 
interspersed  with  numerous  allegations  to  the  effect  that  the 
defendants,  as  such  promoters,  entered  into  a  scheme  to  syn- 
dicate said  lands ;  that  the  contracts  therefor  were  so  entered 
into  for  the  purpose  of  concealing  and  covering  up  the  fraud 
of  the  purchasing  the  lands  for  the  sole  benefit  of  the  corpora- 
tion, in  order  that  the  defendants  might  reserve^to  themselves 
a  large  secret  profit ;  that  in  furtherance  of  such  scheme,  se- 
cret agreements  were  made  among  themselves,  as  stated ;  that 
the  defendants,  to  deceive  others,  pretended  to  make  bona 
fide  subscriptions  for  stock,  but  with  no  intention  of  ever 
paying  therefor,  and  they  never  did ;  that  the  plaintiffs  were 
kept  wholly  ignorant  of  such  scheme,  and  were  misled  by 
such  false  subscriptions ;  that  the  first  board  of  directors  was 
composed  almost  entirely  of  such  promoters  and  participants 
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in  such  fraudulent  scheme  to  mislead,  cover  up,  and  conceal 
the  true  facts  as  to  such  purchase  price ;  that  the  defendants 
made  false  and  fraudulent  representations  with  intent  to  de- 
ceive as  to  the  original  price  of  said  lands,  which  the  plaintiffs 
believed  and  relied  upon  in  subscribing  for  such  stock,  and 
that  the  defendants  had  wrongfully  and  fraudulently  diverted 
the  funds  and  property  of  the  corporation ;  that  the  plaintiffs 
had  refused  to  pay  the  assessment  of  February  27,  1899,  by 
reason  of  having  discovered  the  frauds  mentioned.  The  com- 
plaint closed  by  demanding  judgment  (1)  in  behalf  of  the  cor- 
poration against  the  defendants  for  $55,000,  with  'interest 
from  October  7, 1893 ;  (2)  that  the  plaintiffs  have  and  recover 
of  the  defendants  any  damages  and  losses  sustained  by  them 
by  reason  of  the  fraud  and  deception  aforesaid,  to  be  fixed  and 
determined  by  the  court;  (3)  that  the  defendants  be  re- 
strained and  enjoined  from  advertising  or  disposing  of  any 
stock  held  by  them,  or  either  of  them,  in  the  corporation,  or 
any  stock  owned  by  them,  or  either  of  them,  but  held  by 
others  secretly  for  the  benefit  of  said  defendants,  or  either 
of  them ;  (4)  that  such  board  of  directors  and  the  defendants 
be  restrained  and  enjoined  from  selling,  advertising,  or  offer- 
ing for  sale  the  stock  of  the  plaintiffs,  or  any  part  thereof, 
or  any  interests  of  the  plaintiffs  in  said  corporation,  to  pay 
said  assessment,  as  hereinbefore  set  forth,  until  the  further 
order  of  the  court;  and  for  general  relief. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Quarles,  Spence  <&  Quarles,  and  for  the  respondents  on  that 
of  Oeo.  L.  Williams. 

Cassoday,  C.  J.  The  first  ground  of  demurrer  is  that  the 
amended  complaint  fails  to  state  a  cause  of  action  in  equity 
in  favor  of  the  plaintiffs  for  the  benefit  of  the  corporation. 
This  is  put  upon  the  ground  "that  none  of  the  plaintiffs  are 
holders  of  any  valid  stock  in  the  corporation" ;  that  "every 
certificate  of  stock  held  by  every  plaintiff  is,  under  our  stat- 


13]  JANUARY  TERM,  1903.  349 

Pietach  ▼.  Erause,  116  Wi&  844. 

ute,  absolutely  void."  The  reason  for  this  claim  is  that  the 
respective  plaintiffs  only  paid  for  their  stock  at  the  rate  of 
$34  per  share.  In  support  of  such  contention  counsel  rely 
upon  the  statute,  which  declares: 

"No  corporation  shall  issue  any  stock  or  certificate  of  stock 
except  in  consideration  of  money,  or  labor  or  property  es- 
timated at  its  true  money  value,  actually  received  by  it,  equal 
to  the  par  value  thereof,  .  .  .  and  all  stocks  .  .  . 
issued  contrary  to  the  provisions  of  this  section  .  .  . 
shall  be  void."  Sec.  1753,  Stats.  1898,  and  sec.  1,  ch.  193, 
Laws  of  1899. 

Whether  such  claim  of  counsel  can  be  maintained  depend* 
upon  what  is  meant  by  the  words  "no  corporation  shall  issue 
any  stock  or  certificate  of  stock,"  and  that  "all  stock  issued 
contrary"  to  that  section  "shall  be  void."  There  can  be  no 
mistake  as  to  the  meaning  of  the  words  "certificate  of 
stock."     Another  section  of  the  statute  provides: 

"The  capital  stock  of  every  corporation,  divided  into 
shares,  shall  be  deemed  personal  property,  and  when  certifi- 
cates thereof  are  issued,  such  shares  may  be  transferred  by 
indorsement  of  the  owner  .  .  .  and  delivery  of  the  cer- 
tificate."   Sec.  1751. 

The  section  then  provides  for  the  delivery  and  transfer 
of  such  stock  certificate.  See  Morey  v.  Fish  Bros.  W.  Co. 
108  Wis.  527,  528,  84  N.  W.  862.  Another  section  of  the 
statute  provides  for  the  punishment  of  the  issuance  of  a  false 
certificate  of  stock.  Sec.  4436.  As  recently  stated  by  Mr. 
Justice  Dodge,  the  object  of  sec.  1753  is  to  protect  those 
dealing  with  corporations,  "rather  than  those  dealing  in 
stock  certificates."  First  Avenue  L.  Co.  v.  ParTcer,  111 
Wis.  7,  86  K  W.  606.     It  is  stated  by  a  standard  author: 

"A  certificate  of  stock  is,  from  one  point  of  view,  a  mere 
muniment  of  title,  like  a  title  deed.  It  is  not  the  stock  itself, 
but  evidence  of  the  ownership  of  the  stock;  that  is  to  say, 
it  is  a  written  acknowledgment  by  the  corporation  of  the  in- 
terest of  the  shareholder  in  the  corporate  property  and  f ran- 
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<chises.  It  operates  to  transfer  nothing  from  the  corporation 
to  the  shareholder,  but  merely  affords  to  the  latter  evidence 
of  his  rights.  It  should  be  clearly  apprehended  that  the 
<3ertificate  is  not  the  stock,  but  merely  written  evidence  of 
the  ownership  of  shares.  .  .  .  The  certificate,  there- 
fore, has  value  in  itself  only  as  evidence,  and,  apart  from  the 
shares  which  it  represents,  it  is  utterly  worthless."  1  Cook, 
Stock  &  Stockh.  &  Corp.  Law,  §  14. 

The  question  recurs  whether  the  words  of  sec.  1753  pro- 
'hibiting  the  ^^issiie"  of  "any  stock,"  and  declaring  "all  stocks 
.  .  .  issued  contrary"  to  that  section  to  "be  void,"  mean 
Anything  different  than  a  mere  certificate  of  stock.  In  the  sec- 
tion of  Cook  cited  it  is  said  that  "it  is  not  essential  to  the  exist- 
ence of  the  corporation  that  certificates  of  stock  shall  be  is- 
sued," and  he  speaks  of  the  issue  of  stock  as  the  issue  of  a  cer- 
tificate of  stock. 

"The  capital  stock  of  a  corporation  is  the  money  or  prop- 
■  erty  put  into  the  corporate  funds  by  the  subscribers  for  their 
stock,  which  fund  becomes  the  property  of  the  corporation. 
A  share  of  said  capital  stock  is  the  right  to  partake,  accord- 
ing to  the  amount  put  into  the  fund,  of  the  surplus  profits, 
and,  upon  dissolution  of  the  corporation,  of  the  fund  remain- 
ing after  payment  of  debts."  Burrall  v.  BusTivnch  R.  Co. 
75  N.  Y.  211. 

"The  interest  of  a  stockholder  in  the  corporate  property 
represented  by  his  stock  is  nothing  more  than  a  pro  rata 
share  in  the  property  of  the  company  remaining  after  the 
payment  of  debts  and  expenses,  with  the  intermediate  right 
to  share  in  the  profits."  Van  BrocTclen  v.  Smeallie,  140  N. 
Y.  78,  35  N.  E.  415 ;  People  ex  rel  Wiebusch  &  H.  Co.  v. 
Roberts,  154  N.  Y.  101,  47  K  E.  980;  Flynnv.  Brooklyn  C. 
R.  Co.  158  K  Y.  504,  53  K  E.  520. 

It  is  said  in  a  Massachusetts  case: 

"The  certificate,  though  convenient  as  evidence  of  title, 
does  not  itself  constitute  the  title.  The  certificate  is  not 
the  stock.  ...  A  share  in  a  corporation  is  a  right  to 
participate  in  the  profits,  or  in  a  final  distribution  of  the  cor- 
-porate  property,  pro  rata."    Field  v.  Pierce,  102  Mass.  261. 
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Our  statute  cited  declares  that  the  "capital  stock,"  when 
"divided  into  shares,  shall  be  deemed  personal  property," 
and  then  prescribes  the  functions  of  certificates.  Sec.  1751. 
Another  section  of  the  statutes  contemplates  that  a  corpora- 
tion may  transact  business  with  its  own  members  before  it 
is  at  liberty  to  transact  business  with  others.  Sec.  1773. 
We  must  hold  that  the  words  "issue  any  stock"  and  ''all 
stock  .  .  .  issued,"  in  sec.  1753,  mean  the  same,  in  ef- 
fect, as  the  words  "certificate  of  stock." 

The  distinction  between  stock  in  a  corporation  and  a  cer- 
tificate or  evidence  of  a  right  to  such  stock  was  not  observed 
in  Clarice  v.  Lincoln  L.  Co.  59  Wis.  655,  18  N.  W.  492,  nor 
Hinckley  v.  Pfister,  83  Wis.  64,  53  N.  W.  21.  In  the  first 
of  these  cases  the  action  was  to  recover  back  money  paid 
upon  a  contract  void  as  against  public  policy.  The  other 
case  related  to  bonds  actually  issued  contrary  to  the  statute, 
and  void,  and  it  was  held  that  the  plaintiff  had  no  standing 
in  equity  upon  several  grounds.  In  so  far  as  that  case  may 
be  regarded  as  holding  that  persons  who  have  subscribed  for 
stock  in  a  corporation  and  paid  in  their  money,  although  not 
the  full  amount  required  by  sec.  1753  of  the  statutes,  can 
have  no  protection  in  a  court  of  equity  against  promoters 
who  have  defrauded  the  corporation,  it  must  be  regarded  as 
overruled.  Under  the  repeated  rulings  of  this  court,  we 
must  hold  that  the  complaint  states  a  good  cause  of  action, 
in  equity,  in  favor  of  the  plaintiffs  for  the  benefit  of  the  cor- 
poration. Pittsburg  M.  Co.  v.  Spooner,  74  Wis.  307,  42  N. 
W.  259 ;  Fountain  Spring  P.  Co.  v.  Roberts,  92  Wis.  345, 
66  K  W.  399 ;  Forest  L.  Co.  v.  Bjorhquist,  110  Wis.  551, 
86  N.  W.  183,  and  cases  there  cited.  The  complaint  prays 
judgment  in  behalf  of  the  corporation  for  the  amount  of  the 
moneys  which  the  defendants  severally  subscribed  and  pre- 
tended to  pay  in,  but  never  in  fact  did  pay  in. 

2.  Another  ground  of  demurrer  is  that  two  or  more  causes 
of  action  are  improperly  united.     It  becomes   important, 
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therefore,  to  determine  whether  there  is  another  good  cause- 
of  action  alleged  in  the  complaint  which  ought  not  to  be  joined 
with  the  one  mentioned  for  the  benefit  of  the  corporation. 
The  complaint  also  prays  judgment  "that  the  plaintiffs  have 
and  recover  of  the  defendants  any  damages  and  losses  sus- 
tained by  them  by  reason  of  the  fraud  and  deception  afore- 
said, to  be  fixed  and  determined  by  the  court."  There  are 
numerous  allegations  in  the  complaint  to  the  effect  that  the 
plaintiffs  were  deceived  and  defrauded  by  false  representa- 
tions knowingly  made  by  the  defendants  as  to  the  purchase 
price  of  the  lands,  and  upon  which  the  plaintiffs  relied,  and 
were  thereby  induced  to  subscribe  for  stock  in  the  corpora- 
tion, and  pay  therefor  $34  per  share.  This  cause  of  action 
is  one  at  law  for  damages  and  losses  sustained  by  the  plaint- 
iffs. The  complaint  also  prays  judgment  "that  said  board 
of  directors  and  the  defendants  be  restrained  and  enjoined 
from  selling,  advertising,  or  offering  for  sale  the  stock  of  the 
plaintiffs,  or  any  part  thereof,  or  any  interests  of  the  plaint- 
iffs in  said  corporation,  to  pay  said  assessment  levied  as  here- 
inbefore set  forth,  until  the  further  order  of  the  court''' 
This  is  a  cause  of  action  in  equity  to  prevent  the  board  of  di- 
rectors and  the  defendants  from  enforcing  the  collection  of 
an  assessment  of  the  stock  of  the  plaintiffs,  and  to  enjoin  the 
board  and  defendants  from  making  such  collection  by  the 
sale  of  the  stock  of  the  plaintiffs.  The  complaint  also  prays 
judgment  that  the  defendants  be  restrained  from  selling 
their  own  stock,  or  any  part  thereof.  This  may,  perhaps,  be 
regarded  as  ancillary  to  the  first  cause  of  action.  Whether 
it  is  or  not  is  unnecessary  to  here  determine.  There  are  at 
least  three  good  causes  of  action  improperly  united. 

By  the  Court. — ^The  order  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  is  remanded,  with 
direction  to  sustain  the  demurrer,  and-  for  further  proceed- 
ings according  to  law. 
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Horz,  Respondent,  vs.  Rediske  and  others,  Appellants. 
December  19, 19(f2-^anuary  IS,  1909. 

Justices  of  the  peace:  Second  adjournment:  Jurisdiction:  DocTcet 
entries:  Presumptions:  Suhposna:  Attachment  of  toitnesses: 
False  imprisonment:  Officers:  Direction  of  verdict:  Practice: 
Appeal  and  error:  Judgments:  Evidence:  Material  error:  Dam- 
ages. 

1.  Sec.  3631,  Stats.  1898,  provides  that  in  Justices'  courts  an  ad- 
journment, after  the  first,  can  only  be  granted  on  consent  of  the 
parties,  or  upon  affidavit  showing  the  absence  of  a  material  wit- 
ness^ F^m  the  docket  entries  of  a  Justice  of  the  peace  it  ap- 
peared that  three  adjournments  had  been  had,  when,  on  plaint- 
iff's request,  "for  the  reason  that  his  lawyer  could  not  be  pres- 
ent," a  fourth  adjournment  was  taken.  Held,  that  the  Justice 
lost  jurisdiction  when  he  granted  the  fourth  adjournment 

2.  Where  the  docket  entries  of  a  justice  of  the  peace  show  the  cause 
on  which  a  second  adjournment  was  granted,  no  presuolption 
can  be  entertained  that  proper  cause  therefor  was  shown,  or 
that  consent  thereto  was  given,  and,  if  the  cause  appearing 

on  the  docket  is  insufficient,  the  justice  loses  Jurisdiction  on 
I  granting  such  adjournment. 

3.  Where  a  justice  of  the  peace  has  lost  jurisdiction,  he  has  no 

power  to  issue  a  subpoena  to  compel  the  attendance  of  a  wit- 
ness, nor  to  issue  an  attachment  for  his  appearance  in  that 
I  case. 

4.  In  such  case,  the  attachment  being  void,  arrest  and  detention 
I  thereunder  constitute  false  imprisonment  as  a  matter  of  law. 

(  6.  In  an  action  for  false  imprisonment  it  appeared,  among  other 

things,  that  H.  was  the  defendant  in  an  action  brought  by  R. 
before  W.,  a  justice  of  the  peace;  that  after  three  adjournments 
R.,  without  the  affidavit  required  by  sec.  3631,  Stats.  1898,  pro- 
cured a  fourth  adjournment  because  his  lawyer  could  not  be 
present;  that  on  the  adjourned  day  H.  did  not  appear,  and  a 
subpoena  was  issued  to  compel  his  appearance;  that  H.,  having 
refused  to  obey  the  subpoena,  an  attachment,  regular  on  its 
face,  was  issued  by  W.  and  delivered  to  S.,  a  constable,  who  ar« 
rested  H.  and  brou^t  him  before  the  justice,  where  he  was 

I  detained  for  some  time.     H.  brought  an  action  for  false  im* 

prisonment  against  R.,  the  justice,  and  the  constable.  Held^ 
that  a  verdict  should  have  been  directed  against  R.  and  W.» 
Vox*  116—28 
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and  that  the  only  question  to  be  submitted  to  the  jury,  so  far 
ais  they  were  concerned,  was  the  question  as  to  the  amount  of 
damages. 

6.  In  such  case,  there  being  no  evidence  tending  to  show  that  S., 

the  constable,  had  any  knowledge  of  any  lack  of  Jurisdiction  of 
the  justice,  S.  was  protected  by  his  writ,  and  judgment  in  his 
favor  should  have  been  directed. 

7.  In  an  action  against  a  constable  and  two  others  for  false  im- 

prisonment, judgment  was  rendered  against  them  all,  jointly. 
The  judgment  was  erroneous  as  to  the  constable  because  he 
acted  under  a  writ,  fair  on  Its  face,  and  without  knowledge  of 
any  jurisdictional  defects.  Held,  that  the  error  necessitated 
reversal  of  the  whole  judgment 

8.  In  an  action  for  false  imprisonment  it  is  error  to  permit  plaint- 

ifP,  against  objection,  to  state  that  he  had  a  family,  and  to  give 
the  number  of  his  children. 

9.  In  an  action  for  false  imprisonment  in  the  arrest  and  detention 

of  plaintiff  by  attachment  for  contempt  in  refusing  to  obey  a 
void  subpoena,  evidence  that  plaintiff  was  found  guilty  of  using 
abusive  language  to  the  officer  who  made  the  arrest,  and  was 
imprisoned  therefor,  is  inadmissible. 
10.  In  an  action  for  false  imprisonment  it  is  competent,  on  the  ques- 
tion of  damages,  to  show  the  manner  of  the  arrest,  and  all 
that  was  said  and  done  while  the  plaintiff  was  held  under  the 
warrant  under  which  he  was  arrested. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  Lawrence  W.  Halsey,  Judge.    Reversed. 

This  is  an  action  for  false  imprisonment,  in  which  the 
plaintiff,  after  a  jury  trial,  recovered  a  judgment  against 
the  defendants  for  $500  and  costs.  It  appeared  upon  the 
trial  that  the  action  grew  out  of  a  previous  civil  action  in 
which  the  defendant  Eedishe  had  sued  the  plaintiff,  Holz,^ 
before  the  defendant  Wolski,  a  justice  of  the  peace,  for  the 
unlawful  sale  of  mortgaged  chattels.  That  action  was 
brought  in  September,  1900,  and  the  case  was  ^ntinued 
from  time  to  time  imtil  October  26,  1900,  when  RedislcG 
asked  for  a  further  continuance.  The  continuance  was 
granted  by  the  justice,  and  this  entry  made  in  his  docket : 

"Plaintiff  asked  for  an  adjournment  for  the  reason  that 
his  lawyer  could  not  be  present.     Motion  granted.     Case  is 
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adjourned  until  the  2d  day  of  ITovember,  A.  D.  1900,  at  2 
p.  m.,  at  this  office." 

On  the  2d  of  November  Holz  did  not  appear,  claiming 
that  the  justice  had  lost  jurisdiction,  and  a  subpoena  was 
issued  for  him,  commanding  his  appearance.  He  refused 
to  obey  the  subpcena,  and,  upon  the  fact  appearing  by  affi- 
davit, the  justice,  Wolski,  issued  an  attachment  against  him 
for  contempt,  upon  which  the  defendant  Stroihenke  arrested 
him,  and  brought  him  before  the  justice,  where  he  was  de- 
tained some  time.  It  further  appears  that  upon  the  return 
of  the  constable  with  Holz  the  defendant  Wolski  entered  in 
his  docket  that  the  "defendant  Fred  Holz  now  appears  in 
person,  and  asks  that  this  cause  be  continued  until  the  8th  day 
of  November,  1900,  at  2  o'clock  in  the  afternoon  of  that  day. 
Motion  granted,  and  by  consent  of  parties  this  action  is  ad- 
journed," etc.  It  also  appears  that  while  Holz  was  still  at 
the  justice's  office  a  complaint  was  made  against  him  for 
using  abusive  language  towards  Stroihenke,  and  he  was 
tried  before  Wolski,  and  sentenced  to  imprisonment  in  the 
house  of  correction  for  fifteen  days,  and  that  he  worked  out 
the  sentence.  The  testimony  as  to  his  imprisonment  in  the 
house  of  correction  was,  however,  afterwards  stricken  out  by 
the  court,  except  so  far  as  it  was  offered  for  the  purpose  of 
impeachment  of  Holz's  credibility  as  a  witness.  The  ver- 
dict of  the  jury  was  general  against  all  of  the  defendants. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Doerfler,  McElroy  &  Eschweiler. 

For  the  respondent  there  was  a  brief  by  J.  E.  Wildish  and 
Irving  T.  Ford,  and  oral  argument  by  Mr,  Wildish. 

Wiisrsi.ow^  J.  The  docket  of  the  justice  of  the  peace  con- 
clusively shows  that  he  lost  jurisdiction  of  the  action  of 
Sediske  against  Holz  when  he  adjourned  that  action  until 
the  2d  day  of  November  on  plaintiff's  request  "for  the  rea- 
^n  that  his  [plaintiff's]  lawyer  could  not  be  present."    This 
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was  the  fourth  adjournment  of  the  cause,  and  it  could  only 
be  granted  by  consent  of  the  parties,  or  upon  affidavit  show- 
ing the  absence  of  a  material  witness,  as  prescribed  in  sec. 
3631,  Stats.  1898.  It  is  true  that  it  is  not  essential  that  the 
docket  should  show  the  cause  of  the  adjournment,  for,  in  the 
absence  of  any  statement  in  the  docket  as  to  the  cause,  it  will 
be  presumed  that  proper  cause  was  shown  or  consent  given. 
State  ex  rel  Dearborn  v.  Merrick,  101  Wis.  162,  77  N.  W. 
719.  But  where  the  cause  is  given  in  the  docket  no  such  pre- 
sumption can  be  entertained,  and,  if  the  cause  be  insufficient, 
jurisdiction  will  be  lost.  This  was  the  case  in  Oallager  v, 
Serfling,  92  Wis.  544,  66  N.  W.  692,  where  the  docket 
showed  that  the  cause  was  adjourned  ^'in  consequence  of  the 
sickness  of  the  court"  The  record  in  that  case  shows  that 
this  was  the  expression  used  in  the  docket,  and  that  it  did 
not  appear  affirmatively  by  any  statement  in  the  docket  that 
no  other  cause  was  shown,  as  might  be  supposed,  perhaps, 
from  the  opinion.  Thus  the  case  became  almost  the  exact 
duplicate  of  the  case  at  bar,  and  is  therefore  controlling. 

The  justice  having  lost  jurisdiction  of  the  case,  he  had  no 
power  to  issue  a  subpoena  to  compel  the  attendance  of  Holz 
as  a  witness,  nor  did  he  have  any  power  to  issue  an  attach- 
ment for  his  appearance.  The  attachment  was  void,  and  the 
arrest  and  detention  under  it  constituted  false  imprisonment 
as  a  matter  of  law.  Hence  a  verdict  should  have  been  di- 
rected against  WoUki,  the  justice,  and  Bediske,  the  plaintiff 
in  that  action ;  and  the  only  question  to  be  submitted  to  the 
jury,  so  far  as  they  were  concerned,  was  the  question  as  to 
the  amount  of  damages.  As  to  the  constable,  Strothenke, 
the  case  was  different  He  acted  under  a  warrant  of  arrest 
regular  on  its  face,  and  is  not  shown  to  have  had  any  knowl- 
edge of  any  lack  of  jurisdiction  of  the  justice.  Under  such 
circumstances  the  officer  is  protected  by  his  writ  Sprague 
V.  Birchard,  1  Wis.  467 ;  Lueck  v.  Heisler,  87  Wis.  644,  58 
N.  W.  1101.     Hence  a  verdict  for  the  defendant  Strothenke 


13]  JANUARY  TERM,  1903.  357 

Holz  ▼.  Rediske^  116  Wis.  85& 

should  have  been  directed.  This  will  necessitate  reversal  of 
the  entire  judgment,  as  the  recovery  was  joint.  Young  v. 
Wise,  7  Wis.  128. 

There  are,  however,  other  errors  claimed,  and  two  will  be 
noted.  The  plaintifF  was  allowed  to  state  against  objection 
that  he  had  a  family,  and  to  give  the  number  of  his  children. 
Under  the  rule  recently  laid  down  in  Bergeron  v.  Peyton, 
106  Wis.  377,  82  K  W.  291,  this  was  erroneous. 

The  complaint  shows  that  the  action  was  brought  specific- 
ally for  the  illegal  arrest  and  the  subsequent  fake  imprison- 
ment in  the  office  of  the  justice  of  the  peace,  and  not  for  the 
imprisonment  in  the  house  of  correction  under  the  convic- 
tion for  using  abusive  language.  Evidence  of  the  imprison- 
ment in  the  house  of  correction  was  allowed,  however,  gener- 
ally, against  objection  by  the  defendants.  This  was  clearly 
inadmissible  and  should  not  have  been  admitted  as  proof  gen- 
erally in  the  case.  It  is  true  that  the  court  struck  it  out  to- 
wards the  close  of  the  case,  and,  while  we  might  not  reverse 
for  this  cause  alone,  we  deem  it  proper  to  note  the  error  as 
a  guide  in  a  new  trial. 

The  questions  in  the  case  were  really  very  simple.  The 
defendant  StrothenJce  was  entitled  to  be  discharged.  As  to 
the  defendants  BedisJce  and  Wolski  the  only  question  was  as 
to  the  amount  of  damages.  Upon  this  question  it  was  com- 
petent to  show  the  manner  of  the  arrest,. and  all  that  was  said 
and  done  at  the  office  of  the  justice  while  the  plaintiff  was 
held  under  the  warrant  of  attachment.  There  should  be  no 
difficulty  upon  a  new  trial. 

By  the  Court. — Judgment  reversed  and  action  remanded 
for  a  new  trial. 
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Beown,  Respondent,  vs.  Wabneb  and  another,  Appellants. 

December  19,  1902— January  IS,  190S, 

Evidence:  Account  books:  Admissibility:  Statutes:  Appeal  and  error: 
Material  error:  lAmitation  of  actions:  Instructions  to  jury. 

1.  Sees.  4186,  4187,  Stats.  1898,  make  an  account  book,  when  veri- 

fied in  the  manner  there  prescribed,  presumptive  proof  of  the 
charges  therein  contained,  but  provide  that  such  books  shall 
not  be  admitted  as  testimony  of  any  item  of  money  delivered 
at  one  time  exceeding  five  dollars,  or  of  money  paid  to  third 
persons.  In  an  action  on  contract  plaintiff  was  allowed,  against 
proper  objections,  to  introduce  in  evidence,  generally,  as  proof 
of  his  cause  of  action,  an  account  book,  not  verified  as  the  stat- 
ute required  In  several  material  particulars,  and  containing 
charges  for  money  paid  at  one  time  exceeding  five  dollars,  and 
also  charges  of  money  paid  to  third  persons.  Held,  that  it  was 
error  to  receive  the  book  in  evidence  without  any  limitation 
whatever  as  to  its  evidentiary  effect 

2.  Such  error  is  not  immaterial  because  defendant  admitted  on  the 

trial  that  the  plaintiff  was  entitled  to  recover  the  full  amount 
demanded  in  his  complaint,  if  he  was  entitled  to  recover  at  all, 
where  it  appears  that  the  book  may  have  been  considered  by 
the  jury  on  the  issue  respecting  the  nature  of  the  contract,  and 
have  turned  the  scale  in  plaintiff's  favor. 

3.  Where  the  question  of  whether  plaintiff's  claim  was  barred  by 

the  statute  of  limitations  turned  upon  whether  he  was  author- 
ized by  defendants  to  apply  certain  rents  in  his  hands,  belong- 
ing to  them,  in  part  payment  of  their  indebtedness  to  him,  it 
was  proper  to  admit  in  evidence  letters  from  a  third  party  to 
defendants,  requesting  them  to  make  certain  payments  to  per- 
sons named,  together  with  certain  receipts  to  plaintiff  therefor, 
plaintiff  having  testified  that  by  authority  of  defendants  he 
executed  the  requests  contained  in  such  letters,  by  collecting 
rents  for  defendants  and  making  the  payments  therewith,  tak- 
ing therefor  the  receipts  in  his  own  name. 

4.  Remarks  of  the  court  in  overruling  objections  to  the  introduce 

tion  of  such  letters  and  receipts,  that  ''whether  plaintiff  had 
authority  to  collect  the  rent  or  not  is  not  very  material  when 
we  come  right  down  to  it,"  criticised,  and  held  to  be  language 
tending  to  confuse  the  jury. 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Reversed, 

Action  to  recover  on  contract.  Plaintiff's  claim  was  that 
he  performed  services  for  defendants  in  selling,  exchanging 
and  trading  real  estate  at  the  agreed  price  for  such  service  of 
$1  for  each  acre  handled,  and  his  expenses,  including  railroad 
fare  and  hotel  bills  incurred  in  the  business ;  that  tlie  amount 
handled  was  360  acres ;  that  the  expenses  incurred  were  $36 ; 
that  defendants  became  indebted  to  him  by  reason  thereof  in 
the  sum  of  $396,  which  became  payable  on  or  before  May  5, 
1894;  and  that  the  same  remained  unpaid  when  the  action 
was  brought,  except  $131.  Judgment  for  the  balance  was 
demanded. 

Defendants  denied  the  contract  declared  on,  but  alleged 
that  plaintiff  and  defendants  jointly  performed  services  in 
handling  lands  for  one  McMillan,  for  which  the  latter 
agreed  to  pay  the  three  a  portion  of  such  land  for  their  serv- 
ices, plaintiff  to  have  one-third  thereof;  that  plaintiff  col- 
lected $131  rent  from  the  joint  property  so  received,  and 
wrongfully  converted  the  whole  to  his  own  use,  though 
$66.67  thereof  belonged  to  defendants.  They  counter- 
claimed  for  that  amount.  Defendants  further  alleged  that 
plaintiff's  cause  of  action,  if  he  had  one,  accrued  more  than 
six  years  before  the  commencement  .of  this  action,  and  that 
the  same  had  not  been,  during  such  time,  acted  upon  by  him  or 
recognized  by  defendants. 

The  evidence  was  conflicting  as  to  the  agreement  between 
plaintiff  and  defendants,  but  not  as  to  the  performance  of 
services  in  handling  lands  to  the  amount  claimed.  It  was  con- 
ceded at  the  close  of  the  evidence,  that  if  he  was  entitled  to 
recover  at  all  he  Avas  entitled  to  the  amount  claimed.  There 
was  proof  that  $131  was  collected  by  plaintiff  from  rent8,  and 
that  all  of  said  sum  belonged  to  the  defendants.  The  evi- 
dence was  conflicting  as  to  whether  plaintiff  was  authorized  to 
collect  such  rent  and  apply  the  same  in  payment  of  defend- 
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ants'  indebtedness  to  hinu  The  jury  found  specially  in  plaint- 
iff's favor  on  all  matters  of  fact.  Judgment  'we^s  rendered 
accordingly. 

For  the  appellants  there  was  a  brief  by  Wheeler  &  Perry, 
and  oral  argument  by  Lymai\  0.  Wheeler. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
John  H,  Paul. 

Mabshall,  J.  From  the  foregoing  statement  it  will  be  seen 
that  the  primary  Tital  question  to  be  solved  upon  the  trial  of 
this  case  was,  Did  the  parties  to  the  litigation  make  the  con- 
tract alleged  in  the  complaint  ?  Plaintiff  was  allowed  to  in- 
troduce in  evidence,  generally,  to  prove  his  cause  of  action,  an 
account  book  in  which  transactions  were  entered  in  debit  and 
credit  form,  as  having  occurred  between  him  and  defendants, 
in  harmony  with  his  testimony  as  to  what  the  contract  was. 
It  is  not  claimed  that  the  book  was  admissible  as  independent 
evidentiary  matter  other  than  under  sees.  4186  and  4187, 
Stats.  1898.  The  first  section  makes  an  account  book,  when 
verified  in  the  manner  prescribed,  presumptive  proof  of  the 
charges  therein  contained,  subject  to  this  limitation  contained 
in  the  second  section : 

"Such  books  .  .  .  shall  not  be  admitted  as  testimony 
of  any  item  of  money  delivered  at  one  time  exceeding  five  dol- 
lars, or  of  money  paid  to  third  persons,  or  of  charges  for  rent" 

The  book  here  was  not  verified  as  the  statute  required  in 
several  material  particulars  not  necessary  to  enumerate.  It 
contained  charges  of  money  paid  at  one  time  exceeding  $5, 
and  of  money  paid  to  third  persons.  Nevertheless  it  was 
received  in  evidence  against  proper  objections,  without  any 
limitation  whatever  as  to  its  evidentiary  effect.  That  was 
error. 

Respondent's  counsel  suggests  that  the  ruling  of  the  court 
above  disapproved  was  not  harmful  to  appellants  in  any  event, 
because  they  admitted  upon  the  trial  that  respondent  was 
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'entitled  to  recover  the  full  amount  claimed  in  the  complaint 
if  he  was  entitled  to  recover  at  all,  leaving  only  to  be  deter- 
mined two  questions :  First,  was  the  contract  between  the  par- 
ties as  alleged  by  plaintiff  ?  Second,  was  the  cause  of  action 
upon  the  contract  kept  alive  by  payments  made  thereon  within 
the  six  years  immediately  preceding  the  commencement  of  the 
action?  Such  suggestion  would  satisfactorily  answer  the 
assignment  of  error  on  this  branch  of  the  case  were  it  not  for 
the  fact  that  the  evidentiary  effect  of  the  book  was  not  limited, 
either  by  the  offer  thereof  or  the  ruling  of  the  court  admitting 
it  It  is  considered  that  the  book  may  probably  have  been  con 
sidered  by  the  jury,  under  the  circumstances,  on  the  issue 
respecting  the  nature  of  the  contract,  and  have  turned  the 
scale  in  plaintiff's  favor.  On  that,  it  was  clearly  incompetent 
evidence.  It  was  in  the  nature  of  a  mere  declaration  by 
plaintiff  in  his  own  favor,  not  within  any  exception  to  the 
general  rule  excluding  such  declarations.  Therefore,  we  can- 
not avoid  the  conclusion  that  the  ruling  of  the  court  constitutes 
reversible  error. 

The  court  permitted  two  letters,  written  by  B.  F.  McMillan 
and  brother  to  E.  E.  Warner ,  one  of  the  appellants,  to  be  ad- 
mitted in  evidence  against  objection  by  respondent's  counsel. 
One  contained  a  request  to  Mr,  Warner  to  pay  a  person  named 
$31.50,  and  the  other  contained  a  like  request  as  to  another 
person  for  the  payment  of  $17.50.  Together  with  the  letters 
there  were  admitted,  under  objection,  two  receipts.  The 
letters  and  receipts,  with  the  evidence  of  plaintiff,  were  to  the 
effect  that  the  latter,  by  authority  of  appellants,  executed  the 
request  contained  in  such  letters  by  collecting  rents  for  the 
former  and  making  the  payments  therewith,  taking  therefor 
the  receipts  in  his  own  name.  In  the  course  of  remarks  over- 
ruling the  objection  to  the  introduction  of  the  letters  and 
receipts,  the  court  used  this  language: 

"It  [referring  to  such  evidence]  is  simply  allowed  for  the 
purpose  of  showing  just  what  the  relations  of  the  parties  were, 
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and  as  to  either  supporting  or  contradicting  evidence  that 
came  in.  It  is  not  very  material.  ...  It  has  a  bearing 
upon  the  relations  of  the  parties.  ...  It  simply  goes  to 
the  question  of  whether  he  had  authority  to  collect  the  rent, 
which  is  really  immaterial  in  the  case  when  we  come  right 
down  to  it." 

Complaint  is  made,  both  of  the  ruling  admitting  the  letters 
and  receipts,  and  of  the  remarks.  The  papers,  in  connection 
with  plaintiff's  evidence,  did  have  a  bearing  on  the  question  of 
whether  he  had  authority  to  collect  rent  for  defendants.  That 
seems  plain.  They  were  entitled  to  be  received  on  that  theory. 
The  remarks  of  the  court  were  only  to  the  effect  that  they  were 
received  for  that  purpose.  Since  the  question  of  whether 
plaintiff's  claim  was  barred  by  the  statute  of  limitation* 
turned  on  whether  he  was  authorized  by  defendants  to  apply 
rent  in  his  hands  belonging  to  them  in  part  payment  of  their 
indebtedness  to  him,  it  was  certainly  proper,  not  only  to  show 
that  the  money  rightfully  came  to  his  possession,  but  that  he 
possessed  the  requisite  authority  to  apply  it  to  his  own  use  as 
he  did.  It  is  not  entirely  clear  what  the  court  meant  in  saying 
that  "whether  plaintiff  had  authority  to  collect  the  rent  or  not 
is  not  very  material  when  we  come  right  down  to  it."  That 
remarjc  better  have  been  omitted.  If  the  idea  the  judge  had  in 
mind  was  that  the  turning  point  was  not  whether  plaintiff  had 
authority  to  collect  the  rent,  but  whether  he  had  authority  to 
apply  the  same  upon  the  alleged  indebtedness  of  defendants 
to  him,  he  was  right,  though  we  must  confess  the  language 
used  tended  to  confuse.  We  repeat,  the  remarks  better  have 
been  omitted,  though  we  are  not  prepared  to  hold  that  the 
making  thereof  is  prejudicial  error. 

For  the  error  in  admitting  the  book  in  evidence  without  its 
being  properly  verified  and  the  evidentiary  effect  thereof 
properly  limited,  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

By  the  Court. — So  ordered. 
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Appleton  Wateeworks  Company,  Respondent,  vs.  City  op 
Appleton,  Appellant. 

December  19,  1902-^anuary  IS,  190S. 

Municipal  corporations:  Waterworks  honds:  Issuance:  "Non-liabil- 
ity'* bonds:  Municipal  bonds:  Vote  of  electors:  Statutes:  Appli- 
cability:  Construction:  Repeal:  Cities  under  special  charters: 
Class  legislation:  Constitutional  law. 

1.  Sec.  16,  Bubch.  V,  ch.  441,  Laws  of  1885  (an  act  to  consolidate 
and  amend  the  charter  of  the  city  of  Appleton), — a  city  con- 
taining a  population  of  15,085,  and  hence  of  the  third  class, — 
provides  that  "the  common  council  shall  not  have  power  to 
Issue  any  bonds  or  other  evidences  of  debt  .  .  .  except  In 
cases  authorized  by  this  act,  or  some  law  of  this  state."  Sees. 
942,  943,  R.  S.  1878,  in  force  at  the  time,  authorized  cities  to 
issue  bonds  for  waterworks,  but  provided  that  no  bonds  should 
be  issued  therefor  until  the  proposition  had  been  submitted  to 
the  electors  of  the  city  and  adopted  by  a  majority  voting 
thereon.  Said  sees.  942,  943  were  re-enacted  in  the  Wisconsin 
Stittutes  of  1898,  with  additional  provisions,  that  "unless  other- 
wise provided  by  law"  no  city  should  issue  bonds,  except  in 
certain  instances,  "unless  upon  compliance  with  the  follow- 
ing conditions,"  followed  by  specific  directions  as  to  the  man- 
ner in  which  elections  should  be  held.  Ch.  311,  Laws  of  189? 
(sec.  926 — 11,  Stats.  1898),  authorizes  cities  Incorporated  by 
and  acting  under  a  special  charter  to  issue  regular  municipal 
bonds  for  waterworks.  Ch.  348,  Laws  of  1899,  entitled  "An 
act  to  authorize  cities  of  the  third  and  fourth  classes  to  ac- 
quire waterworks  and  issue  bonds  therefor,"  by  sees.  1-3" 
thereof,  authorizes  cities  of  the  third  and  fourth  classes  to  con- 
struct waterworks;  requires,  before  proceeding  with  the  con- 
struction, that  the  question  of  the  building  thereof  shall  be 
submitted  to  a  vote  of  the  electors  of  the  city,  and  directs,  if 
a  majority  of  the  ballots  cast  favor  the  proposition,  that  the 
common  council  may  issue  bonds  for  the  unpaid  cost  of  the 
works,  which  shall  recite  on  their  face  that  they  are  secured 
by  trust  deed  or  mortgage  on  the  waterworks  and  that  no  mu- 
nicipal liability  Is  created  thereby.  Held,  that  said  ch.  348, 
Laws  of  1899,  is  simply  an  enabling  act,  Intended  to  provide  a 
way  by  which  cities  of  the  third  and  fourth  classes  may  pur- 
chase or  build  waterworks  by  the  Issuance  of  "non-liability" 
bonds,  and  not  an  act  imposing  further  conditions  upon  cities 
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which  propose  to  issue  "municipal"  bonds^  or  as  an  act  repeal- 
ing existing  legislation. 

2.  Said  ch.  348»  Laws  of  1899,  so  far  as  it  purports  to  authorize 
such  cities  to  build  and  operate  waterworks^  is  declaratory  of 
existing  power,  and  must  be  construed  as  constituting  one 
scheme  and  carrying  but  one  definite  purpose,  and  hence  is 
not  applicable  to  a  case  where  a  city,  under  definite  authority, 
given  elsewhere  in  the  law.  Is  about  to  build  waterworks,  and 
pay  for  them  in  cash  or  in  "municipal"  bonds,  strictly  so 
called. 

.8.  Ch.  326,  Laws  of  1889  (the  general  charter  law),  goyems  cities 
organized  under  its  provisions,  and  all  cities  organized  under 
special  charters  which  shall  in  the  manner  therein  specified 
adopt  its  provisions.  Sec.  133  thereof  authorizes  the  common 
council  of  all  cities  acting  under  the  general  charter  law  to 
issue  bonds  for  the  purpose,  among  others,  of  constructing  wa- 
terworks, but  provides  that  no  bonds  shall  be  issued  therefor 
unless  authorized  by  a  three-fourths  vote  of  the  councilmen- 
elect.  Ch.  312,  Laws  of  1893,  amends  said  sec.  133  by  adding 
another  proviso,  to  the  effect  that  in  cities  of  less  than  5,000 
population  the  bond  ordinance  must  be  ratified  by  a  vote  of  the 
people.  This  is  now  incorporated  in  sec.  926 — 133,  Stats.  1898. 
At  the  same  time  ch.  311,  Laws  of  1893,  was  enacted,  provid- 
ing that  cities,  acting  under  special  charters,  having  a  popula- 
tion of  3,000  or  more,  should  have  power,  among  others,  to 
issue  bonds  for  waterworks  by  a  three-fourths  vote  of  the  com- 
mon council.  This  now  appear  as  sec.  926 — ^11,  Stats.  1898,  the 
population  limitation  having  been  stricken  out.  Sees.  942,  943, 
R.  S.  1878,  authorizes  cities  to  issue  bonds  for  waterworks,  but 
provide  that  no  bonds  shall  issue  until  the  proposition  has  been 
submitted  to  a  vote  of  the  people,  and  adopted  by  a  majority  of 
the  electors  voting  thereon.  Said  sees.  942  and  943  were  re- 
-enacted,  with  additional  provisions,  in  the  Statutes  of  1898. 
Held: 

(1)  That  chs.  311  and  312,  Laws  of  1893,  did  not  constitute  a 
revision  of  the  law  on  the  subject,  and  thereby  impliedly  re- 
peal so  much  of  sec.  943,  R.  S.  1878,  as  imposed  additional  con- 
ditions on  the  exercise  of  the  bonding  power,  but  merely  threw 
Additional  safeguards  around  the  power  to  issue  bonds. 

(2)  That  a  city  operating  under  a  special  charter  (ch.  441, 
Laws  of  1885),  and  thereby  prohibited  from  issuing  bonds  ex- 
cept in  cases  authorized  by  some  law  of  the  state,  could  not 
issue  bonds  for  waterworks  without  first  submitting  the  ques- 
tion to  a  vote  of  the  inhabitants  as  provided  by  said  sec.  943. 
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4.  Inasmuch  as  sec.  925 — 133»  Stats.  1898  (goyeming  cities  organ- 

ized under  the  general  charter  law),  and  sec.  926 — 11,  Stats. 
1898  (governing  cities  organized  under  special  charters),  both 
authorize  the  issue  of  bonds  for  waterworks,  and  are  equally 
subject  to  sec.  948,  Stats.  1898  (requiring  a  vote  of  the  in- 
habitants In  favor  of  bonding  before  the  issue  of  bonds  for  wa- 
terworks), if  either  Is  subject  thereto,  it  is  immaterial  whether 
a  city,  acting  under  a  special  charter,  has  adopted  the  general 
charter  law  as  to  the  provisions  relating  to  waterworks,  or' 
whether,  by  virtue  of  ch.  165,  Laws  of  1899  (validating  sup- 
posed but  Incomplete  adoptions  of  the  general  charter  law), 
such  incomplete  and  insufficient  action  of  a  special-charter 
city  has  become  operative. 

5.  Sec.  4987,  Stats.  1898,  provides  that  "none  of  the  general  provis- 

ions of  these  Revised  Statutes  shall  be  construed  so  as  to  affect . 
or  repeal  the  provisions  of  any  special  acts  relating  to  partic- 
ular cities  unless  such  acts  are  enumerated  In  the  acts  hereby^ 
repealed."  Held,  that  parts  of  the  general  charter  law, 
adopted  or  attempted  to  be  adopted  by  the  city  of  Appleton< 
and  validated  by  ch.  165,  Laws  of  1899,  did  not  become  part  of 
any  special  law  relating  to  Appleton,  but  remained  a  general 
law,  and  were  not  changed  in  character  by  the  fact  that  a  city 
had  chosen  to  adopt  It. 

6.  Sec.  926—11,  Stats.  1898,  governing  cities  operating  under  spe- 

cial charters,  is  a  general  law,  applicable  to  a  valid  legislative - 
class  of  cities,  namely,  all  cities  operating  under  a  special 
charter. 

7.  While,  In  cases  of  extreme  doubt,  the  fact  that  great  mischief 

may  result  from  frequent  and  long  continued  violation  of  law 
by  municipalities  may  be  weighty,  it  does  not  Justify  courts  in. 
disregarding  and  overriding  plain  and  imperative  statute  law. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago- 
county :  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 
Oeo.  0.  Oreene,  of  counsel,  for  the  appellant 
Lyman  E.  Barnes,  attorney,  and  Oeorge  Lines,  of  counsel, 
for  the  respondent 

WrprsLOW,  J.  The  plaintiff  is  a  taxpayer  in  the  defendant- 
city,  and  brought  this  action  in  equity  in  February,  1902,  to 
perpetually  restrain  the  city  from  issuing  or  negotiating  mu- 
nicipal bonds  Uy  the  amount  of  $260,000,  which  were  about' 
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to  be  issued  under  an  ordinance  then  recently  passed  by  the 
common  council  of  the  city,  for  the  purpose  of  constructing 
waterworks  in  said  city.  The  grounds  upon  which  the  in- 
junction is  sought  are  that  the  provisions  of  sec.  943,  Stats. 
1898,  and  ch.  348,  Laws  of  1899,  (as  amended  by  ch.  143, 
Laws  of  1901),  have  not  been  complied  with.  A  preliminary 
in  junctional  order  was  granted,  and  a  motion  to  dissolve  the 
same  was  denied  by  the  court,  and  from  that  order  the  de- 
fendant appeals. 

It  is  admitted  that  neither  the  question  of  the  construction 
of  the  works,  nor  the  question  of  the  issuance  of  the  bonds,  has 
ever  been  submitted  to  a  vote  of  the  people ;  and  the  simple 
question  is  whether  the  city  of  Appleton  can  legally  issue  mu- 
nicipal bonds  without  such  vote,  or  either  of  them.  The  ques- 
tion was  argued  with  ability  upon  both  sides,  and  it  is  cer- 
tainly a  most  important  one  to  the  municipalities  of  the  state, 
and  one  not  easy  of  satisfactory  solution.  To  understand  it 
fully,  a  brief  review  of  the  various  statutes  bearing  upon  the 
subject  must  first  be  had. 

The  city  of  Appleton  is  a  city  of  the  third  class,  containing 
a  population  of  15,085,  and  was  incorporated  under  a  special 
charter,  which  was  finally  consolidated  and  amended  by  ch. 
441,  Laws  of  1885.  This  act  contained  no  provision  author- 
izing the  issuance  of  municipal  bonds  for  any  purpose,  but, 
on  the  contrary,  contained  the  express  provision  that  "the 
common  council  shall  not  have  power  to  issue  any  bonds  or 
other  evidences  of  debt  .  .  .  except  in  cases  authorized 
by  this  act  or  some  law  of  this  state."  (Sec.  16,  subch.  V,  ch. 
441,  Laws  of  1885).  As  there  was  no  provision  in  the  charter 
authorizing  the  issuance  of  time  bonds,  it  is  plain  that  the  city 
did  not  have  power  to  issue  the  bonds  in  question  under  its 
special  charter  when  the  same  was  passed  in  1885.  At  this 
time,  however,  there  stood  upon  the  statute  books  of  the  state 
sees.  942  and  943,  E.  S.  1878,  which  gave  power  generally  to 
certain  mimicipal  and  gwa^-municipal  corporations  to  issue 
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negotiable  bonds  for  certain  purposes  and  under  certain  con- 
ditions. Sec.  942  provided  that  "any  county,  town,  village, 
or  city''  might  issue  negotiable  bonds,  "under  the  provisions 
of  this  chapter,"  for  the  purpose  of  paying  for  an  authorized 
subscription  to  the  stock  or  bonds  of  any  railroad  corporation, 
and  for  the  following  purposes : 

**The  purchase  or  erection  of  public  buildings ;  the  purchase 
of  fire  engines  or  any  apparatus  for  the  extinguishment  of 
fires,  the  purchase  or  erection  of  pumps,  water  mains,  reser- 
voirs or  any  other  waterworks;  .  .  .  the  grading,  mac- 
adamizing or  paving  of  streets;  the  laying  out,  altering  or 
widening  thereof  or  of  public  grounds  or  parks ;  the  purchase 
or  improvement  of  cemeteries,  the  construction  of  school  build- 
ings, or  in  exchange  for  or  compromise  of  any  bonds 
previously  issued  and  outstanding;  provided,  that  the  prin- 
cipal of  such  new  bonds  shall  not  exceed  the  principal  of  the 
old  bonds ;  or  to  accomplish  any  other  purpose  in  the  lawful 
power  of  such  corporation." 

By  the  provisions  of  ch.  68,  Laws  of  1897,  a  slight  change 
was  made  in  this  section,  and  by  the  revision  or  compilation  of 
1898  certain  additional  purposes  were  added  to  the  list  of  pur- 
poses for  which  bonds  might  be  issued,  but,  as  neither  of  these 
amendments  is  material  to  the  present  question,  it  will  not  be 
necessary  to  further  refer  to  them.  Sec.  943,  so  far  as  mate- 
rial to  this  discussion,  provided  that : 

"No  bonds  shall  in  any  case  be  issued  by  any  town,  village 
or  city  until  the  proposition  for  their  issue  for  the  special  pur- 
pose thereof  shall  have  been  submitted  to  the  people  of  such 
municipality  and  adopted  by  a  majority  voting  thereon." 

By  the  revision  of  1898  there  was  added  to  sec.  943  certain 
provisions  prescribing  the  manner  in  which  the  election  is  to 
be  held,  which  provisions  begin  as  follows : 

"Unless  it  is  otherwise  provided  by  law  no  town,  city  or 
village  shall  issue  any  bonds,  except  to  aid  in  the  construction 
of  a  railroad,  unless  upon  compliance  with  the  following  con- 
•ditions :  whenever,"  etc.   (Here  follow  specific  directions  as  to 
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the  manner  of  holding  the  election,  which  are  not  necessary  to 
be  stated.) 

Had  there  been  no  more  legislation  on  the  subject,  there  can 
be  no  doubt  of  the  proposition  that  the  city  of  Appleton  could 
only  issue  bonds  for  the  purpose  of  building  waterworks  after 
an  affirmative  vote  of  the  electors.  The  situation  remained 
unaltered  until  the  passage  of  the  general  city  charter  law 
(ch.  326,  Laws  of  1889),  which  was  intended  to  govern  all 
cities  of  the  state  thereafter  created,  and  all  cities  previously 
created  which  chose  to  adopt  its  provisions  in  the  manner 
prescribed  by  the  act.  Sec.  133  of  this  act,  (as  amended  by  ch. 
312,  Laws  of  1893,  and  ch.  294,  Laws  of  1895),  provided  a& 
follows : 

"The  council  shall  have  authority  to  issue  bonds  for  the- 
following  purposes  only :  (1)  Building  school  houses  and  for 
public  libraries.  (2)  Building  bridges.  (3)  Erecting  public 
buildings  for  the  use  of  the  city.  (4)  Purchase  of  apparatus 
for  fire  protection.  (5)  Street  improvements  which  are  to  be 
paid  for  by  the  city.  (6)  Waterworks,  sewer,  and  drains, 
lighting  works  for  streets  and  public  buildings,  and  in  cities 
of  other  than  the  first  class  for  the  construction  and  operation 
of  lighting  works  to  supply  the  city  and  its  inhabitants  with 
electric  or  other  light.  (7)  For  the  purchase  or  establish- 
ment of  public  parks,  public  drives,  boulevards,  cemeteries, 
garbage  grounds,  public  hospitals  and  purchasing  sites  for 
public  buildings.  (8)  Purchase  of  toll  bridges  and  ap- 
proaches. (9)  Refunding  municipal  indebtedness.  (10) 
Such  other  purposes  as  are  authorized  by  these  statutes.  No 
such  bonds  shall  be  issued  unless  authorized  by  an  oidinance 
adopted  by  a  vote  in  favor  of  the  same  of  at  least  three-fourths 
of  all  the  members  of  the  common  council  elect,  said  vote  to  be 
at  a  regular  meeting  not  less  than  one  week  after  the  proposed 
ordinance  shall  have  been  published  in  the  official  paper  of  the 
city,  and  in  cities  with  a  population  of  less  than  five  thousand 
imless  such  ordinance  shall  be  ratified  by  a  majority  of  the 
electors  of  said  city  who  shall  vote  at  a  special  election  called 
for  that  purpose." 
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This  section  is  now  embodied  in  sec.  925 — 133,  Stats.  1898. 
It  contains  further  provisos  as  to  the  total  amount  of  indebted- 
ness allowed,  the  form  of  bonds,  time  of  payment,  and  levy  of 
taxes^  which  are  not  material  here.  It  is  to  be  noted  also,  that 
the  proviso  requiring  the  ratification  of  the  ordinance  by 
popular  vote  in  cities  of  less  than  5,000  population  was  en- 
grafted into  the  section  by  ch.  312,  Laws  of  1893. 

At  the  same  time  that  ch.  312,  Laws  of  1893,  was  passed, 
amending  sec.  133  aforesaid,  another  act  was  passed,  known 
as  "Chapter  311  of  the  Laws  of  1893."  Sees.  1  and  2  of  this 
act  are  as  follows ; 

"Sec  1.  The  common  council  of  any  city  incorporated 
by  and  operating  under  a  special  charter  granted  by  the  legis- 
lature of  this  state  containing  a  population  of  three  thousand 
inhabitants  or  more  as  shown  by  the  last  state  or  national 
census  is  hereby  authorized  to  issue  corporate  bonds,  payable 
in  lawful  money  of  the  United  States  within  twenty  years 
from  their  issue,  bearing  interest  payable  annually  or  semi- 
annually at  a  rate  not  exceeding  six  per  cent,  per  annum,  for 
the  following  purposes:  (1)  For  the  erection  and  construc- 
tion of  a  city  hall  and  the  purchase  of  a  site  for  the  same. 

(2)  For  the  construction  and  extension  of  waterworks 
or  the  purchase  of  the  same,  and  for  constructing  sew- 
ers, and  for  the  improvement  and  maintenance  of  the  same. 

(3)  For  the  erection,  construction  and  completion  of  school 
buildings  and  the  piirchase  of  school  sites.  (4)  For  the  pur- 
chase of  sites  for  engine  houses,  for  fire  engines  and  other 
equipments  of  the  fire  department  and  for  the  construction  of 
engine  houses.  (6)  For  the  purchase  of  sites  for  police  sta- 
tions and  for  the  construction  of  buildings  thereon  for  the 
use  of  the  police  department.  (6)  For  the  construction  of 
viaducts,  bridges  and  for  repairs  of  the  same.  (7)  For  the 
erection  and  construction  of  library  and  museum  buildings 
and  the  ptlrchase  of  sites  for  the  same.  (8)  For  the  establish- 
ment of  public  baths  and  hospitals  and  the  purchase  of  sites 
for  the  same.  (9)  For  the  purchase  of  lands  for  public  parks 
and  improvements  thereof,  and  for  the  payment  of  purchase 
money  and  interest  thereon  which  may  be  or  become  due  for 

"  Vou  116  —  24 
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park  lands  already  acquired  or  contracted  for.  (10)  For 
permanently  improving  streets  in  such  city,  and  for  creating  a 
fund  out  of  which  to  advance  the  cost  of  repairs  to  sidewalks 
in  anticipation  of  the  collection  of  special  assessments  for  such 
cost  of  repairs  by  the  treasurer  of  such  city.  (11)  For  the 
construction  or  purchase  of  electric  or  gas  light  plants  for 
lighting  streets  and  public  buildings.  (12)  For  refunding 
existing  indebtedness. 

"Sec.  2.  No  bonds  shall  be  issued  under  the  provisions  of 
this  act,  and  no  contract  shall  be  entered  into  or  obligation  in- 
curred by  any  such  city  in  contemplation  of  the  issue  of  such 
bonds  in  the  future,  unless  such  contract  or  obligation  and  the 
issue  of  such  bonds  for  the  payment  of  the  same  shall  have 
been  authorized  by  ordinance  adopted  by  a  vote  in  favor  of  the 
same  of  at  least  three-fourths  of  all  the  members  of  the 
council  elect,  said  vote  to  be  at  a  regular  meeting  of  such 
conmion  council,  not  less  than  one  week  after  the  proposed 
ordinance  shall  have  been  published  in  the  official  paper  of 
such  city ;  and  provided,  that  no  such  bonds  shall  be  issued,  so 
that  the  amount  thereof  together  with  all  the  other  indebted- 
ness of  such  city,  shall  exceed  five  per  cent,  of  the  assessed 
valuation  of  such  city  at  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of  such  indebtedness." 

These  sections  were  amended  in  some  minor  particulars  by 
chs.  110,  135  and  173,  Laws  of  1897,  and  they  now  appear 
with  such  amendments  as  sec.  926 — 11,  Stats.  1898,  with  the 
single  exception  that  the  clause  limiting  their  operation  to 
cities  containing  a  population  of  3,000  or  more  was  stricken 
out  in  the  revision  of  1898,  so  that,  in  terms,  they  now  pur- 
port to  cover  all  cities  of  the  state  operating  under  special 
charters.  No  mention  is  made  of  this  omission  in  the  com- 
piler's note  to  the  section  as  it  now  stands  in  the  Statutes  of 
1898. 

In  June,  1894,  the  conmion  coimcil  of  the  city  undertook, 
by  ordinance,  to  adopt,  as  part  of  the  charter  of  the  city,  sec. 
925 — 133,  supra,  but  it  is  admitted  that  the  publication  of  the 
ordinance  of  adoption  was  insufficient.  The  city  and  its 
officers  having  assumed  the  act  under  sec.  925 — 133,  however, 
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it  is  claimed  by  appellant's  counsel  that  it  has  become  effective 
by  virtue  of  ch.  165,  Laws  of  1899,  which  provides  that  in 
case  of  the  attempted  adoption  of  the  whole  or  a  part  of  the 
general  charter  by  any  city,  and  of  assumed  action  thereunder, 
any  question  of  the  validity  of  such  supposed  adoption  must 
be  tested  by  certiorari,  or  some  other  direct  action  brought  for 
the  purpose,  within  three  months  after  the  assimied  adoption, 
and  not  thereafter,  and,  if  not  so  tested  and  set  aside,  it  shall 
not  be  questioned  or  beld  invalid  in  any  subsequent  action  or 
proceeding.  This  contention  is  only  material  in  one  phase  of 
the  controversy,  which  will  be  hereafter  referred  to. 

In  1899,  and  prior  to  any  proceeding  looking  towards  the 
issuance  of  the  bonds  in  question,  another  act  was  passed  by 
the  legislature,  known  as  "Chapter  348  of  the  Laws  of  1899," 
entitled  "An  act  to  authorize  cities  and  villages  to  acquire 
waterworks  and  issue  bonds  therefor."  Sec.  1  of  this  act  pro- 
vides that  cities  of  the  third  and  fourth  classes  are  authorized 
to  purchase  or  build  waterworks,  to  provide  a  supply  of  water 
for  fire  or  domestic  purposes  or  both.  Sec.  2  provides  that, 
before  proceeding  with  the  purchase  or  building  of  the  works, 
the  council  shall,  by  resolution,  submit  the  question  of  such 
building  or  purchase  to  the  electors  of  the  city  at  a  municipal 
or  special  election,  and  specifies  the  form  of  the  ballot,  and  the 
manner  of  holding  the  election.  Sec.  3  provides  that,  if  a 
majority  of  the  ballots  cast  are  in  favor  of  the  proposition,  the 
common  council  may  issue  bonds  for  the  impaid  portion  of  the 
purchase  price  or  cost  of  the  works,  which  shall  recite  on  their 
face  that  they  are  secured  by  trust  deed  or  mortgage  upon  the 
works,  and  that  no  municipal  liability  is  created  thereby,  with 
certain  other  details  not  material  here.  Sec.  4  contains  only 
detailed  provisions  as  to  form  of  the  trust  deed  or  mortgage, 
the  creation  of  a  sinking  fund,  and  the  payment  of  principal 
and  interest,  which  are  unnecessary  to  be  considered.  The 
bonds  contemplated  by  the  last-named  act  are  called  in  the 
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briefs  "nonliability  bonds,"  and,  for  want  of  a  better  name, 
they  will  be  so  referred  to  in  this  opinion. 

We  have  now  stated  the  substance  of  the  general  laws  bear- 
ing upon  the  subject  which  were  upon  the  statute  books  at  the 
time  the  bonds  in  question  were  proposed  to  be  issued,  and  the 
action  commenced,  and  are  in  a  position  to  fully  appreciate 
the  questions  involved. 

The  plaintiff's  contention  is  that  both  ch.  348,  Laws  of 
1899,  and  sec.  943,  Stats.  1898,  apply  to  the  city  of  Appleton, 
and  hence  that  it  can  issue  no  bonds  for  the  construction  or 
purchase  of  waterworks  without  having  held  both  of  the  elec- 
tions required  by  those  acts.  On  the  other  hand,  the  city's 
contentions  are  (1)  that  ch.  348,  Laws  of  1899,  is  imcon- 
stitutional;  (2)  that,  if  it  be  constitutional,  it  does  not  apply 
to  the  city  of  Appleton,  but  only  to  cities  proposing  to  issue 
"nonliability  bonds";  (3)  that  sec.  943,  supra,  has  been,  in 
effect,  repealed  by  the  provisions  of  sees.  925 — 133  and  926 — 
11,  Stats.  1898,  so  far  as  the  bonds  authorized  to  be  issued 
under  said  last-named  sections  are  concerned. 

The  difficulties  which  are  met  in  the  attempt  to  reconcile 
the  various  acts,  and  extract  from  them  a  definite  legislative 
purpose,  are  manifest  from  the  mere  reading  of  them.  Mere 
difficulties  in  construction,  however,  do  not  justify  courts  in 
ignoring  or  setting  aside  direct  legislative  mandates.  Courts 
are  bound  to  reconcile  and  apply  statutory  provisions,  if  by 
any  fair  and  reasonable  construction  they  can  be  reconciled, 
and  they  are  bound  to  uphold  them  unless  their  unconstitu- 
tionality be  plain.  These  are  cardinal  principles,  which  all 
recognize. 

Bearing  these  principles  in  mind,  we  will  first  take  up  the 
question  as  to  the  application  of  ch.  348,  supra,  to  the  situa- 
tion in  hand.  The  act  itself  purports  to  apply  in  its  first  sec- 
tion to  all  cities  of  the  third  and  fourth  classes,  and  hence  ap- 
parently includes  the  city  of  Appleton.    It  provides  that,  be- 
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fore  purchasing  or  building  waterworks,  the  common  council 
of  such  a  city  shall  submit  the  question  for  decision  to  the 
electors  of  the  city.  The  appellant  attempts  to  avoid  its  effect 
in  the  present  case  by  claiming  that  it  is  unconstitutional,  and 
that,  if  constitutional,  still  it  is  simply  an  enabling  act,  in- 
tended to  apply  only  to  cities  which  propose  to  issue  "non- 
liability bonds,"  and  hence  does  not  affect  the  powers  of  cities 
proposing  to  issue  r^ular  municipal  bonds.  The  grounds 
upon  which  the  unconstitutionality  of  the  act  is  claimed  are : 
First,  that  it  is  a  local  act,  and  that  the  subject  is  not  ex- 
pressed in  its  title, — the  title  of  the  act  applying  to  all  cities, 
while  the  body  of  the  act  applies  only  to  cities  of  the  third  and 
fourth  classes ;  second,  that  it  is  a  law  amending  the  charters 
of  certain  cities,  which,  under  sees.  31,  32,  art  IV,  Const, 
can  only  be  done  by  general  law,  and  this  law  is  a  special  law, 
because  the  attempted  classification  is  invalid,  not  being 
foimded  on  any  real  differences  of  situation  or  condition; 
third,  that,  under  its  provisions,  while  no  general  municipal 
indebtedness  may  be  incurred  by  the  city  still  a  certain  form 
of  indebtedness  is  incurred,  for  the  payment  of  which  certain 
property  of  the  city  is  mortgaged,  and  hence  it  violates  sec.  3 
of  art  XI,  Const,  which  requires  cities  which  become  in- 
debted "in  any  manner  or  for  any  purpose"  to  provide  for  the 
levy  of  taxes  to  pay  the  same  before  or  at  the  time  of  the  con- 
tracting of  the  debt  The  questions  thus  presented  are  inter- 
esting and  important  questions,  and  their  proper  solution 
would  call  for  careful  consideration  and  research,  especially 
with  regard  to  the  third  objection.  We  find  it  unnecessary, 
however,  in  view  of  the  conclusion  we  have  arrived  at  as  to 
the  purpose  and  application  of  the  law,  to  decide  these  ques- 
tions, and  we  deem  it  best  to  reserve  them  until  they  are  pre- 
sented in  a  case  where  their  decision  is  essential. 

After  mature  consideration  of  the  scope  and  provisions  of 
the  law,  we  agree  with  appellant's  counsel  that  it  should  be 
construed  simply  as  an  enabling  act,  intended  to  provide  a 
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way  by  which  cities  of  the  third  and  fourth  classes  may  pur- 
chase or  build  waterworks  by  the  issuance  of  the  so-called 
"nonliability  bonds,"  and  not  as  an  act  imposing  a  further 
condition  upon  cities  which  propose  to  issue  real  municipal 
bonds,  or  as  an  act  repealing  any  existing  legislation.  This 
result  is  reached  rather  by  consideration  of  the  act  taken  as  a 
whole,  in  view  of  the  existing  condition  of  the  statutes  and 
common  law  upon  the  subject  of  the  powers  of  cities  to  build 
and  operate  waterworks,  than  by  construction  of  any  specific 
sentence  or  part  of  the  act.  As  before  stated,  it  includes,  in 
terms,  all  cities  of  the  third  class ;  but,  so  far  as  it  purix)rts  to 
authorize  such  cities  to  build  or  operate  such  plants,  the  act 
was,  as  defendant's  counsel  well  says,  "an  idle  declaration  of 
existing  power."  Ellinwood  v.  Reedsburg,  91  Wis.  131,  6l4: 
N.  W.  886;  sees.  927—1,  926—11,  926—133,  and  942,  Stats. 
1898.  The  legislature  must  be  presumed  to  have  in  mind  the 
existing  condition  of  the  law,  and  must  also  be  presumed  to 
intend  their  legislation  to  fulfill  some  useful  purpose.  The 
power  to  issue  "nonliability  bonds,"  however,  was  not  con- 
ferred in  terms  by  any  statute,  and  for  this  purpose  legislation 
was  evidently  thought  to  be  necessary ;  and  the  entire  law  (ex- 
cept the  first  section,  which,  as  before  pointed  out,  was  un- 
necessary) seems  framed  to  subsist  together  and  as  a  complete 
whole.  Its  provisions  are  so  framed  as  to  follow  each  other  in 
an  orderly  and  consecutive  way  from  the  time  of  the  inception 
of  the  proceedings  in  the  common  council  until  the  execution 
of  the  bonds  and  the  delivery  of  the  trust  deed  or  mortgage. 
We  cannot  resist  the  conclusion  that  they  must  all  be  con- 
strued together  as  constituting  one  scheme,  and  carrying  out 
one  definite  purpose,  and  hence  as  not  applicable  to  the  case 
where  a  city,  under  definite  authority  given  elsewhere  in  the 
law,  was  about  to  build  waterworks,  and  pay  for  them  in  cash 
or  in  real  municipal  bonds.  This  being  our  conclusion  upon 
this  question,  any  further  consideration  of  ch.  348,  supra,  is 
unnecessary,  and  we  proceed  to  the  question  of  the  application 
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of  sec.  943,  supra,  to  the  case  in  hand,  and  here  we  meet  more 
doubtful  questions. 

This  section,  in  terms,  forbids  the  issuance  of  bonds  by 
"any  town,  village  or  city^'  until  the  question  has  been  sub- 
mitted to  a  vote  of  the  people,  and  approved  by  a  majority 
vote.  This  law  existed  at  the  time  of  the  passage  of  the  spe- 
cial charter  of  the  city  of  Appleton.  Nothing  in  that  charter 
contravened  its  provisions  or  limited  its  efiect.  Hence  there 
can  be  no  doubt  that  when  that  charter  was  passed,  in  the  year 
1885,  and  for  a  number  of  years  thereafter,  it  was  in  full 
force  and  effect  in  that  city.  Has  this  situation  changed,  and 
the  city  been  relieved  from  the  requirements  of  sec.  943? 
There  has  been  no  express  repeal  of  that  section.  On  the 
other  hand,  it  still  stands  upon  the  statute  books,  with  mate- 
rial additions,  as  sec.  943  of  the  revision  of  1898 ;  but  the  ap- 
pellant's claim  is  that  there  has  been  a  repeal  by  implication, 
resulting  from  the  legislation  of  1889  and  1893,  and  this 
question  must  now  be  considered.  It  is  not  claimed  that,  so 
far  as  the  city  of  Appleton  is  concerned,  there  was  any  repeal 
by  the  passage  of  the  general  charter  law  of  1889,  but  that 
law  is  so  intimately  connected  with  the  legislation  of  1893 
that  it  must  be  noticed  in  the  discussion  of  the  question  pre- 
sented. 

Ch.  326,  Laws  of  1889,  known  as  the  "general  charter  law,'* 
was  a  general  law  providing  for  the  government  of  all  cities 
in  the  state  which  should  thereafter  organize  under  its  condi- 
tions, and  all  cities  then  existing  under  special  charters  which 
should  adopt  the  act  in  the  manner  therein  provided.  Hence 
it  did  not,  at  the  time  of  its  passage,  affect  in  any  manner  the 
city  of  Appleton.  It  divided  cities  into  four  classes,  accord- 
ing to  population,  and  provided  a  complete  charter  for  each 
class.  With  subsequent  additions  and  amendments,  it  still 
stands  as  the  general  charter  law  of  the  state,  and  is  incorpo- 
rated in  the  Statutes  of  1898.  Sec.  133  of  this  law  gives 
power  to  the  common  council  of  all  cities  acting  under  it  to 
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issue  bonds  for  a  number  of  public  purposes,  including  water- 
works, with  a  proviso  that  no  such  bonds  shall  be  issued  un- 
less authorized  by  a  three-fourths  vote  of  the  councilmen-elect 
Nothing  is  said  in  the  act  regarding  a  vote  of  the  people  upon 
the  question.  In  the  year  1893  the  general  charter  law  re- 
ceived a  number  of  amendments  by  the  provisions  of  ch.  312, 
of  the  laws  of  that  year,  and  among  these  amendments  were 
several  directed  to  sec.  133,  by  which  a  number  of  public  pur- 
poses were  added  to  the  list  of  purposes  for  which  bonds  could 
be  issued,  and  a  further  proviso  added  to  the  effect  that  in 
cities  of  less  than  6,000  population  the  bond  ordinance  must 
be  ratified  by  vote  of  the  people.  At  the  same  time  (and  ap- 
parently with  the  intention  of  putting  cities  acting  under 
special  charters  on  an  equal  footing  in  this  respect  with  cities 
organized  under  the  general  charter),  ch.  311  was  passed 
which  provided  that  cities  under  special  charters,  having  a 
population  of  3,000  or  more,  should  have  power  to  issue 
bonds,  by  three-fourths  vote  of  the  common  council,  for  var- 
ious public  purposes,  including  waterworks  and  most  of  the 
purposes  named  in  the  general  charter ;  this  law  now  appear- 
ing with  subsequent  amendments  as  sec.  926 — 11,  Stats. 
1898,  the  population  limitation  having  been  stricken  out. 

The  appellant's  claim,  in  brief,  is  that  this  legislation  of 
1893,  comprised  in  chs.  311  and  312  of  the  laws  of  that  year, 
together  with  ch.  274  of  the  laws  of  the  same  year,  authoriz- 
ing villages  to  issue  bonds  for  public  purposes,  constitutes  a 
revision  of  the  law  on  the  subject,  and  impliedly  repeals  so 
much  of  sec.  943  as  imposes  additional  conditions  upon  the 
exercise  of  the  power.  That  a  statute  which  revises  the  whole 
subject-matter  of  a  former  statute  works  a  repeal  of  the  for- 
mer statute,  without  express  words  to  that  effect,  is  well  set- 
tled. Dane  Co.  v.  Reindahl,  104  Wis.  302,  80  N.  W.  438. 
The  question  is,  therefore,  whether  the  laws  of  1893  were  in- 
tended to,  and  do  in  fact,  revise  the  law  on  the  subject  of  the 
issuance  of  municipal  bonds  for  the  purposes  named  in  them. 
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There  are  certainly  considerations  of  considerable  force  in 
favor  of  this  view.  The  fact  that  a  proviso  was  inserted  in 
sec.  133  requiring  ratification  of  the  ordinance  by  vote  of  the 
people  in  all  cities  under  the  general  charter  containing  a 
population  of  less  than  5,000  is  pointed  out  as  manifestly  in- 
consistent with  the  idea  that  an  election  must  be  held  in  all 
cities  before  the  issuance  of  any  bonds,  and  as  involving  the 
absurdity  of  demanding  two  elections  upon  the  same  subject 
in  cities  containing  a  population  of  less  than  5,000.  The 
fact  that  the  limitations  imposed  by  sec.  943  are  nowhere 
mentioned  in  either  of  the  laws  of  1893,  but  that  specific  pro- 
visos are  inserted  in  both,  requiring  a  certain  vote  of  the  coun- 
cil, in  a  manner  indicating  that  such  a  safeguard  was  deemed 
sufficient,  is  also  urged.  Again,  it  is  said  that  the  law  has 
been  practically  construed,  that  many  cities  have  issued  and 
sold  bonds  based  simply  on  compliance  with  the  requirements 
of  the  Laws  of  1893,  and  that,  if  it  be  held  that  the  provisions 
of  sec.  943  are  applicable,  great  mischief  would  be  done.  It 
is  argued,  also,  that  this  court,  in  the  cases  of  Ellinwood  v. 
Reedsburg,  91  Wis.  131,  64  N.  W.  885 ;  Johnson  v.  Milwau- 
kee, 88  Wis.  383,  60  N.  W.  270,  and  Bumham  v.  Milwaukee, 
98  Wis.  128,  73  K  W.  1018,  has  practically  construed  the 
Laws  of  1893  as  controlling  and  exclusive.  It  may  be  said 
at  once,  with  regard  to  this  last  contention,  that  in  neither  of 
the  cases  cited  was  the  question  now  before  us  raised,  de- 
bated, nor  decided.  On  the  other  hand,  it  is  said  that  sec. 
943  is  framed  in  the  most  positive  words  of  command, — "Xo 
l)onds  shall  in  any  case  be  issued  by  any  town,  village  or  city 
until"  the  affirmative  vote  of  the  electors  has  been  had ;  that 
no  later  legislation  should  be  construed  to  repeal  such  manda- 
tory legislation,  designed  for  the  curbing  of  the  reckless  bor- 
rowing of  money,  unless  the  purpose  to  repeal  be  clearly 
expressed,  or  the  acts  be  absolutely  irreconcilable ;  that  neither 
the  provisions  of  ch.  311  nor  ch.  312  are  necessarily  in  con- 
flict with  sec.  943,  nor  inconsistent  with  it,  but  may  be  reason- 
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ably  construed  as  simply  throwing  another  safeguard  about  the- 
public  treasury ;  that  the  provisions  of  chs.  311  and  312  are 
nowhere  declared  to  be  exclusive,  or  to  repeal  the  provisions 
for  popular  vote  under  sec.  943,  although  the  subject  of  a 
popular  vote  was  under  consideration  as  evidenced  by  the  re- 
quirement of  a  vote  upon  the  bond  ordinance  in  cities  of  less 
than  5,000  population,  industriously  inserted  in  sec.  133  at 
this  time ;  and  finally  the  fact  that  all  of  these  laws,  with  some 
important  amendments  (especially  to  sec.  943),  were  inserted 
in  the  Statutes  of  1898.  These  last-named  statutes,  while  not 
denominated  "Eevised  Statutes,"  are  such  in  fact  The  act  ia 
entitled  "An  act  to  revise  the  General  Statutes,"  and  was  in- 
tended to  be  a  revision  of  the  entire  body  of  the  general  law& 
of  the  state.  Dane  Co.  v.  Reindahl,  supra.  All  of  these  con- 
siderations urged  by  the  respondent  are  of  weight,  but  espe- 
cially the  last  one  named.  When  the  legislature  was  engaged 
in  making  a  complete  revision  of  the  general  law  of  the  state, 
it  must,  of  course,  be  presumed  that  they  had  in  mind  the 
existing  state  of  the  law,  and  that  they  did  not  intentionally 
insert  in  the  revision  inconsistent  or  repugnant  provisions.  It 
is  certain,  also,  from  inspection  of  the  various  sections  in  ques- 
tion here,  that  they  did  not  pass  over  them  carelessly,  nor  re- 
insert them  inadvertently.  They  made  numerous  changes  in 
all  of  them,  some  of  which  were  merely  verbal,  but  others  were 
of  a  material  nature.  In  sec.  133  they  added  an  additional 
public  purpose  for  which  bonds  might  be  issued,  namely, 
"such  other  purposes  as  are  authorized  by  these  statutes." 
They  also  inserted  a  specific  requirement  for  the  levy  of  a 
direct  tax  to  pay  the  principal  and  interest  within  twenty 
years,  as  required  by  sec.  3,  art.  XI,  Const  In  combining 
sees.  1,  2,  and  3  of  ch.  311  into  one  section,  known  a» 
"section  926 — 11,"  they  eliminated  the  clause  confining  its 
application  to  cities  of  more  than  3,000  population,  and  in- 
serted the  constitutional  requirement  as  to  the  levying  of  a 
tax,  and  a  requirement  that  the  bonds  should  contain  a  recital 
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of  the  fact  that  such  tax  had  been  provided.  In  sec.  942  they 
inserted  a  clause  authorizing  the  issuance  of  bonds  for  certain 
additional  public  purposes.  In  sec.  943  they  left  the  impera- 
tive mandate  that  "no  bonds  shall  in  any  case  be  issued"  with- 
out a  previous  vote  of  the  people  still  standing,  and  added  a 
general  clause  at  the  end  which  seems  of  the  utmost  signifi- 
cance. There  had  been  no  general  and  unifonn  law  regulating 
the  manner  of  holding  the  election  in  cities,  but  by  ch.  274, 
Laws  of  1893,  a  general  provision  prescribing  the  manner  of 
holding  such  elections  in  villages  had  been  enacted.  The  leg- 
islature evidently  deemed  that  it  would  be  well  to  have  a  uni- 
form method  which  should  be  applicable  to  cities  as  well,  and 
they  therefore  added  to  sec.  943  an  entirely  new  subdivision,, 
prescribing  the  manner  of  holding  such  elections  in  towns, 
villages,  and  cities,  prefacing  the  same  with  the  following 
sweeping  provision : 

"Unless  it  is  otherwise  expressly  provided  by  law  no  town^ 
city  or  village  shall  issue  any  bonds  ...  .  unless  upon 
compliance  with  the  following  conditions :  [Here  follow  spe- 
cific directions  as  to  the  manner  of  holding  the  elections.]" 

As  to  this  last  addition  to  sec.  943,  it  is  said,  in  effect,  by 
appellant's  counsel,  that  it  really  is  a  limitation  on  the  neces- 
sity of  holding  elections  to  cases  not  otherwise  provided  by 
law,  and  that  sees.  925 — 133  and  926 — 11  do  otherwise  pro- 
vide ;  hence  that  cities  covered  by  those  sections  are  expressly 
relieved  from  holding  elections  previous  to  the  issuance  of 
bonds  for  any  of  the  purposes  named  in  those  acts.  We  can- 
not agree  to  this  construction.  The  proviso  is  out  of  place  if 
this  construction  be  the  correct  one.  It  should  be  at  the  be- 
ginning of  the  section.  Standing  where  it  does,  it  is  plain  that 
it  refers  only  to  the  method  of  holding  the  election,  and 
simply  excepts  from  the  operation  of  this  method  those  cities^ 
(of  which  there  are  some  in  the  state)  which  have  special 
charter  provisions  governing  the  manner  of  holding  such  elec- 
tions. 
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In  any  view  which  we  have  been  able  to  take  of  the  subject, 
•we  have  not  been  able  to  perceive  how  we  can  escape  from  the 
plain  and  imperative  mandate  of  sec.  943;  which  has  stood 
upon  the  statute  books  of  the  state  for  many  years,  which  is 
not  essentially  inconsistent  with  any  of  the  other  statutes  re- 
lied on,  which  has  never  been  repealed  in  direct  words,  and 
which  has  so  recently  been  reincorporated  in  hcec  verba,  after 
careful  consideration  and  rewriting,  in  the  general  body  of 
the  laws  of  the  state.  Cumbrous  it  may  be,  and  inconvenient 
it  may  also  be,  especially  for  those  who  desire  to  make  expen- 
sive city  improvements  to  be  paid  for  by  future  taxpayers; 
but  the  answer  must  be  that  the  court  cannot  set  aside  statutes 
on  the  score  of  inconvenience  or  clumsiness,  nor  can  it  violate 
a  plain  and  valid  legislative  mandate  on  the  ground  that  it  is 
burdensome  or  unnecessary. 

So  far  in  this  opinion  we  have  not  considered  the  question 
whether  sec.  925 — 133  of  the  general  charter  has  become  a 
part  of  the  charter  of  the  city  of  Appleton  by  virtue  of  the 
provisions  of  the  limitation  law  (ch.  165,  Laws  of  1899),  not- 
withstanding its  supposed  adoption  by  the  city  was  incom- 
plete and  insufficient.  This  question  has  not  seemed  vital,  be- 
-cause  sec.  925 — '133,  governing  cities  under  the  general 
charter,  and  sec.  926 — 11,  governing  cities  under  special 
<;harters,  both  authorize  the  issue  of  bonds  for  waterworks, 
and  are  equally  subject  to  the  provisions  of  sec.  943  if  either 
is  subject  thereto,  and  hence  it  seemed  to  make  no  difference 
in  the  result  of  this  litigation  whether  the  city  was  acting 
under  one  section  or  the  other. 

There  is  one  contention  made  by  the  appellant,  however, 
which  demands  some  notice  of  this  question.  The  claim  is 
that,  by  virtue  of  the  attempted  adoption  and  the  operation 
of  the  limitation  statute,  sec.  925 — 133  has  become  a  part  of 
the  special  charter  of  the  city  of  Appleton.  Sec.  4987,  Stats. 
1898,  provides  that  "none  of  the  general  provisions  of  these 
Revised  Statutes  shall  be  construed  so  as  to  affect  or  repeal 


13]  JANUARY  TERM,  1903.  381 

AppletoQ  Waterworks  Ca  ▼•  Appleton.  110  Wi&  8681 

the  provision  of  any  special  acts  relating  to  particular  cities 
unless  such  acts  are  enumerated  in  the  acts  hereby  repealed/' 
and  hence  Appleton  is  not  affected  by  the  provisions  of  sec. 
943.  The  fault  in  the  reasoning  is  manifest  Even  if  the 
section  in  question  has  become  a  part  of  the  municipal  law  of 
Appleton  (which,  however,  we  do  not  decide),  it  has  not  be- 
come and  cannot  become  any  part  of  any  special  law  relating 
to  Appleton,  nor  to  any  particular  city.  It  is  still  a  part  of 
the  general  law,  which  has  not  been  changed  in  character  by 
the  fact  that  a  city  has  chosen  to  adopt  it  Nor  can  sec.  926 — 
11  be  called  a  "special"  act  It  is  a  general  law  applying  to  a 
valid  legislative  class  of  cities,  namely,  all  cities  operating 
under  a  special  charter.  Johnson  v.  Milwaukee,  88  Wis.  383, 
60  N.  W.  270.  So  we  still  find  it  unnecessary  to  decide  the 
question  whether  sec.  925 — 133  is  a  part  of  the  charter  of 
the  city  of  Appleton;  nor  does  it  seem  to  be  a  very  important 
question,  in  view  of  the  great  similarity  between  the  pro- 
visions of  that  section  and  the  provisions  of  sec.  926 — 11. 

With  regard  to  the  argument  that  great  mischief  will  result 
from  this  conclusion,  because,  doubtless,  many  municipal 
bonds  have  been  issued  without  a  vote  of  the  people,  we  shall 
say  but  little.  In  the  first  place,  we  have  no  knowledge  that 
such  has  been  the  fact ;  but,  even  if  it  be  true,  it  cannot  justify 
the  courts  in  overriding  plain  and  imperative  statute  law. 
In  cases  of  extreme  doubt,  such  a  consideration  might  be 
weighty;  but,  in  a  case  where  the  law  is  certain,  frequent 
and  long-continued  violation  affords  no  ground  for  disregard 
ingit 

By  the  Court. — Order  affirmed. 
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CoMSTOOK,  Appellant,  vs.  Pbaternai*  Accident  Associa- 
tion OF  Amebica,  Kespondent. 
Same,  Respondent,  vs.  Same,  Appellant 

I  December  20, 1902'^anuary  IS,  190S, 

Accident  insurance:  Notice  of  loss,  when  required?  Classification  of 
occupations:  Hazards:  Appeal  and  error:  Motion  for  correction 
of  verdict:  Reversal, 

1.  The  stipulation  in  a  policy  of  accident  insurance  provided  that 
the  Insured  should  give  notice  to  the  Insurer  within  ten  days 
of  the  accident  with  full  particulars,  or  all  claim  to  indemnity 
or  benefit  thereunder  should  be  forfeited.  Held,  that  notwith- 
standing the  mandatory  language  of  such  a  policy  requiring 
such  notice  as  a  condition  precedent  td  the  right  to  recover,  it 
should  be  read  with  an  exception  saving  the  rights  of  the  as- 
sured from  forfeiture  for  a  failure  to  comply  therewith,  where 
he  l8  totally  incapacitated  from  acting  in  the  matter.  Such 
rule,  however,  would  not  apply  where  there  is  unequivocal  lan- 
guage in  the  policy  inconsistent  therewith. 
'2.  An  accident  insurance  policy  provided  that  if  the  assured  was 
j  injured  while  engaged  in  any  "occupation  or  exposure"  more 

I  hazarous  than  that  against  which  he  was  insured,  his  insur- 

I  ance  should  be  such  as  the  premium  paid  would  purchase  at  the 

'  rates  fixed   for   such   increased   hazard.     "Occupations'*   were 

classified  but  exposures  were  not  Explanation  was  made  that 
merely  riding  a  bicycle  for  pleasure  was  not  an  "occupation," 
and  that  a  person  insured  as  in  occupation  a  proprietor  of  a 
manufacturing  industry  did  not  change  his  status  by  inci- 
I  dentally  riding  a  bicycle  for  recreation,  or  in  going  to  or  from 

his  place  of  business.  The  policy  of  Insurance  in  question 
specified  plaintiffs  occupation  as  proprietor  of  a  chair  factory 
and  office  duty.  Held,  that  it  was  error  to  treat  the  act  of 
plaintlfT  in  incidentally  riding  a  bicycle  for  pleasure  as  placing 
'  him  in  a  different  class,  as  to  hazard,  from  that  named  in  the 

I  policy. 

^.  Where  error  is  committed  and  no  motion  is  made  to  correct  the 
verdict  in  that  respect  and  for  Judgment  thereon  as  corrected, 
the  supreme  court  on  reversal  will  remand  for  a  new  trial. 

Appeals  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    Reversed, 
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Action  to  recover  on  an  accident  insurance  policy.  The 
•complaint  stated  two  causes  of  action;  one  for  $25  per  week 
for  twenty-seven  weeks  for  disability  caused  by  a  fall  from  a 
bicycle,  and  one  for  $25  per  week  for  twenty-three  weeks  for 
disability  caused  by  a  fall  on  a  sidewalk,  where  plaintiff  was 
walking  by  the  aid  of  a  crutch,  he  not  having  fully  recovered 
from  his  first  injury.  The  certificate  of  insurance  specified 
plaintiff's  occupation  as  proprietor  of  a  chair  factory,  and 
office  duty.  It  insured  him  for  $25  per  week  for  not  exceed- 
ing fifty-two  weeks,  as  follows:  For  loss  of  time  resulting 
from  bodily  injury  effected  during  the  life  of  the  certificate 
"through  external,  violent  and  accidental  means,  which  shall 
independently  of  all  other  causes,  immediately  and  wholly  dis- 
able him  from  transacting  any  and  every  kind  of  business 
pertaining  to  his  occupation  above  stated,  .  .  .  except 
that  if  the  insured  is  injured  while  engaged  temporarily  or 
otherwise  in  any  occupation  or  exposure  classed  by  this  asso- 
<;iation  as  more  hazardous  than  that  here  given,  his  insurance 
and  weekly  indemnity  shall  only  be  so  much  as  the  premium 
paid  by  him  will  purchase  at  the  rates  fixed  for  such  increased 
hazard."  On  the  face  of  the  certificate  it  was  conditioned 
upon  acceptance  by  the  assured  of  "the  conditions  contained  in 
this  certificate  as  a  basis  of  this  contract,"  payment  to  be  sub- 
ject to  tlie  "conditions  in  his  certificate  contained  and  in- 
dorsed on  the  back  hereof."  Among  such  indorsed  conditions 
was  this : 

"Written  notice  shall  be  given  the  said  association  at  West- 
field,  Mass.,  within  ten  days  of  the  date  of  the  accident,  and 
injury  for  which  claim  of  indemnity  or  benefit  is  made,  with 
full  particulars  thereof,  including  a  statement  of  the  time, 
place  and  cause  of  the  accident,  the  nature  of  the  injury  and 
the  full  name  and  address  of  the  insured  and  beneficiary,  and 
unless  such  notice  and  statement  is  received  as  aforesaid,  all 
«laim  to  indemnity  or  benefit  under  this  certificate  shall  be 
forfeited  to  the  association." 
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The  issues  presented  for  consideration  in  the  circuit  court 
were :  (1)  Was  the  condition  on  the  back  of  the  certificate  a 
part  of  the  contract  of  insurance  ?  (2)  Was  the  notice  of  the 
first  injury  given  in  time  ?  (3)  Was  the  notice  of  the  second 
injury  given  in  time  ?  (4)  If  plaintiff  was  entitled  to  recover 
at  all  on  the  first  cause  of  action,  was  he  entitled  to  recover 
$25  per  week?  (5)  Was  the  second  injury  caused  by  ex- 
ternal, violent  and  accidental  means  independently  of  all 
other  causes,  immediately  and  wholly  disabling  the  plaintiff 
from  transacting  any  and  every  kind  of  business  pertaining  to 
his  occupation  stated  in  the  certificate  ? 

At  the  close  of  the  evidence  defendant's  counsel  moved  for 
the  direction  of  a  verdict,  which  was  denied.  Plaintiff  also 
moved  for  the  direction  of  a  verdict,  for  $25  per  week  for 
twenty-seven  weeks,  which  was  also  denied.  The  court  then 
directed  verdict  in  plaintiff's  favor  for  $10  per  week  for 
twenty-seven  weeks,  with  interest.  Judgment  was  rendered 
accordingly.  Both  sides  appealed,  plaintiff  claiming  that  he 
was  entitled  to  recover  $675,  being  $25  per  week  for  twenty- 
seven  weeks,  with  interest;  and  defendant  that  upon  the  un- 
disputed facts  of  the  case  notice  of  the  accident  was  not  sent 
to  it  in  time,  and  that  therefore  all  claims  under  the  certifi- 
cate were  forfeited. 

F.  W,  HoughtoTij  of  counsel,  for  the  plaintiff. 

For  the  defendant  the  cause  was  submitted  on  the  brief  of 
Phillips  &  Hicks. 

Maeshall,  J.  If  the  plaintiff,  because  he  was  made  un- 
conscious by  the  accident  depriving  him  of  ability  to  comply 
with  the  condition  of  his  policy  as  to  giving  notice  to  defend- 
ant within  ten  days  of  the  date  of  such  accident,  was  not  re- 
quired to  do  so  imder  the  terms  of  the  insurance  contract,  but 
permitted  to  give  such  notice  as  soon  as  ability  in  that  regard 
was  restored,  the  motion  for  the  direction  of  a  verdict  in  favor 
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of  defendant  was  properly  denied,  and  plaintiff  was  entitled 
to  recover  at  least  the  sum  for  which  judgment  was  rendered. 
It  may  safely  be  admitted  that  there  is  some  conflict  of 
authority  as  to  whether,  under  any  circumstances  in  a  case 
like  this,  liability  can  survive  failure  to  comply  with  the  re- 
quirement as  to  notice.  The  overwhelming  weight  of  author- 
ity, we  may  safely  say,  however,  is  in  favor  of  plaintiff's  posi- 
tion. The  reasoning  of  courts  supporting  conclusions  in  that 
regard  are  far  from  being  harmonious  or  satisfactory.  How- 
ever, when  the  contract  in  question  was  made,  the  law  was 
deemed  so  well  settled  that,  notwithstanding  the  mandatory 
language  of  a  policy  requiring  some  act  to  be  done  as  a  con- 
dition precedent  to  the  right  to  recover  for  a  loss,  it  should  be 
read  with  an  exception  saving  the  rights  of  the  assured  from 
forfeiture  for  a  failure  to  comply  therewith  where  he  is  totally 
incapacitated  from  acting  in  the  matter,  that  we  hold  the  par- 
ties here  entered  into  the  contract  in  contemplation  thereof, 
and  that  language  to  that  effect  became  a  part  of  the  instru- 
ment the  same  as  if  it  were  plainly  embodied  therein,  though 
it  violates  the  literal  sense  of  the  words  used,  and  regardless 
of  whether  it  can  be,  by  general  rules  for  judicial  construc- 
tion, found  within  the  reasonable  scope  of  such  words.  We 
place  our  decision  of  this  case  on  the  ground  indicated,  rather 
than  upon  the  reasoning  found,  in  general,  in  the  opinions  of 
the  courts  that  have  passed  upon  such  matters.  We  do  not 
feel  justified  in  saying,  as  some  courts  have,  that  the  con- 
tract must  necessarily  be  held  to  mean  something  different 
from  the  literal  sense  thereof,  merely  because  otherwise  the 
parties  would  be  convicted  of  stipulating  for  an  impossibility, 
or  because,  otherwise,  a  great  hardship  would  be  inflicted 
upon  the  assured,  or  because  forfeitures  are  not  favored  by 
courts  and  should  not  occur  where  any  other  result  can  be 
reached  within  the  reasonable  meaning  of  the  contract,  or  be- 
cause a  contract  should  not  be  so  construed  as  to  stipulate  for 
Vol.  116-25 
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the  performance  of  an  act  which  is  impossible,  or  because  an 
act  of  God  excuses  nonperformance  of  a  contractual  act.  Par- 
ties may  bind  themselves  by  an  agreement  to  perform  an  act 
without  guarding  against  conditions  rendering  compliance 
therewith  impossible,  if  they  see  fit,  or  bind  themselves  by 
harsh  provisions  in  a  contract.  Again,  the  rule  that  an  act  of 
God  excuses  nonperformance  of  a  contract  does  not  apply  to 
contracts  of  the  nature  of  the  one  before  us.  The  operation  of 
the  latter  rule,  generally,  is  limited  to  obligations  arising  by 
operation  of  law,  and  to  liability  of  common  carriers.  It  does 
not  extend,  universally,  to  express  contracts.  1  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  58,  and  cases  cited.  Subject  to  some 
exceptions  which  do  not  include,  generally  speaking,  impossi- 
bility of  performance,  parties  to  an  express  contract  must  per- 
form according  to  their  agreement,  or  take  the  consequences 
implied  by  law  or  agreed  upon.  Cooh  v.  McCdbe,  53  Wis.  250, 
10  N.  W.  507 ;  Bacon  v.  Cobb,  45  111.  52 ;  Dewey  v.  Union 
School  Dist  43  Mich.  480,  5  N.  W.  646 ;  Doster  v.  Brown, 
25  Qa.  24;  Ames  v.  Belden,  17  Barb.  515;  Bandall  v.  John- 
son, 69  Miss.  317 ;  School  Trustees  v.  Bennett,  27  N.  J.  Law, 
513.  It  will  not  do  in  a  case  like  this  to  ground  a  decision  on 
the  doctrine  that  language  will  not  be  so  construed  as  to  effect 
a  forfeiture  if  that  can  be  avoided,  without  going  further  and 
Bhowing  that  it  can  be  avoided  by  ascribing  some  meaning  to 
the  words  involved  which  is  within  the  reasonable  scope 
thereof  under  the  circumstances,  or  by  a  legitimate  applica- 
tion of  some  rule  of  law.  It  will  not  do  to  ground  a  decision 
on  the  rule  that  courts  will  not  decree  or  permit  or  enforce  a 
forfeiture  if  that  can  be  avoided,  without  satisfying  the  last 
element  of  the  proposition  by  some  recognized  principle  of 
law.  Courts  can  only  enforce  lawful  contracts  according  to 
the  contractual  intent  of  the  parties  thereto  so  far  as  the  same 
can  be  found  expressed  in  their  language  taken  in  its  literal 
sense  or  viewed  in-  the  light  of  established  legal  principles, 
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regardless  of  consequences  to  either  party.  In  this  case,  if 
the  failure  of  the  assured  to  comply  with  the  requirement  of 
his  policy  as  to  giving  notice  to  the  defendant  within  ten  days 
after  the  accident  xmder  the  circumstances  falls  within  the 
unqualified  stipulation  of  the  policy  that  for  nonperformance 
of  the  condition  as  to  notice  all  claims  to  indemnity  or  benefit 
under  the  certificate  shall  be  forfeited  to  the  association^  and 
there  is  no  implied  exception  which  by  rules  of  law  forms  a 
part  of  the  contract,  rendering  the  forfeiture  clause  inoper- 
ative where  performance  of  the  condition  is  impossible,  as  was 
the  case  here,  the  consequences,  however  unfortimate  to  the 
assured,  will  not  justify  the  court  in  giving  him  the  benefit  of 
a  contract  and  imposing  one  on  the  insurer  which  the  parties 
never  made. 

A  case  often  referred  to,  holding  that  impossibility  to  per- 
form a  condition  precedent  to  recovering  upon  a  policy  of  in- 
surance by  the  person  required  thereby  to  act  in  the  matter, 
such  impossibility  being  caused  by  his  incapacity  to  act 
through  insanity  or  other  cause,  excuses  such  nonperformance, 
and  that  an  exception  to  that  effect  could,  as  a  matter  of  law, 
be  read  out  of  the  policy  where  there  is  no  express  stipulation 
against  it,  as  one  in  contemplation  of  the  parties  at  the  time  of 
making  the  contract,  is  Insurance  Cos.  v.  Boyhin,  12  Wall. 
433.  The  court  there  said,  without  supporting  the  position 
taken  by  reference  to  any  established  rule  for  construing  con- 
tracts, that  insanity  is  an  excuse  for  neglect  to  perform  by  the 
assured  a  condition  required  by  the  terms  of  his  policy  of  in- 
surance. It  was  suggested  that  a  different  rule  would  be  "too 
repugnant  to  justice  and  humanity  to  merit  serious  considera- 
tion." The  court  probably  did  not  use  that  language  as  a 
justification  for  making  for  the  parties  a  different  contract 
than  they  themselves  entered  into,  but  as  a  reason  for  looking 
beyond  the  literal  sense  of  words  for  some  other  signification 
that  could  be  adopted  without  violation  of  rules  of  language 
or  of  law,  and  which  would  avoid  a  seeming  absurdily.    The 
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decision  would  be  more  satisfactory  had  the  court  stated  some 
established  rule  to  justify  its  conclusion.  Certainly,  as  before 
indicated,  mere  inability  to  perform  a  contract  on  the  part  of 
one  of  the  parties  thereto  does  not  universally  excuse  perform- 
ance (Hammon,  Cont  833) ;  and  generally,  when  one  im- 
poses a  duty  by  contract  upon  himself,  impossibility  of  per- 
formance from  any  cause  does  not  constitute  excuse  for  non- 
performance. The'  T.  B.  Earriman,  9  Wall.  172 ;  Beebe  Vn 
Johnson,  19  Wend.  600;  Harrison  v.  Missouri  P.  R.  Co.  74 
Mo.  371 ;  Stees  v.  Leonard,  20  Minn.  494;  School  Dist.  No.  1 
V.  Dauchy,  25  Conn.  630 ;  Jones  v.  U.  S.  96  U.  S.  29.  Like 
all  good  rules,  there  are  several  exceptions  to  the  one  sug- 
gested, and  some  one  or  more  of  them  the  court  must  have  had 
in  mind  in  rendering  the  decision  in  Insurance  Cos.  v.  Boy- 
kin.  One  of  such  exceptions  is  that  an  agreement  to  do  a 
thing  clearly  impossible  upon  the  face  of  the  contract,  and 
existing  at  the  time  of  making  the  same,  is  void.  Hammon, 
Cont.  416.  Another  is  that  impossibility  of  personal  per- 
formance of  a  contract,  occurring  subsequent  to  the  making 
thereof,  it  being  clear  that  no  other  performance  was  contem- 
plated by  the  parties,  as  a  matter  of  law  is  not  included  in  the 
terms.  Dickey  v.  Linscoit,  20  Me.  463 ;  Johnson  v.  Walker, 
155  Mass.  253,  29  N.  E.  622 ;  7  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  147.  Such  exception,  however,  does  not  apply  where 
the  circumstances  are  such  that  the  promisor  should  have 
foreseen  and  provided  against  inability  to  perform.  Jennings 
V.  Lyons,  39  Wis.  563.  It  would  be  a  reasonable  application 
of  such  rule  to  hold  that  it  covers  a  situation  such  as  is  pre- 
sented by  the  facts  of  this  case  and  those  in  Insurance  Cos.  v. 
Boykin.  The  fair  interpretation  of  the  requirement  as  to 
notice  may  well  be  said  to  be  that  the  parties  contemplated 
notice  by  the  assured,  though  probably  a  notice  by  some  one 
in  his  behalf,  if  necessary,  would  have  been  sufficient  How- 
ever, as  indicated,  it  may  reasonably  be  assumed  that  personal 
performance  was  what  the  parties  had  in  mind.    In  that  view^ 
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Insurance  Cos.  v.  Boyhin  falls  within  a  well-recognized  excep- 
tion to  the  general  rule  that  impossibility  of  performance  by 
a  contracting  party  does  not  excuse  nonperformance.  The 
exception,  it  will  be  noted  by  an  examination  of  the  author- 
ities, is  worked  out  in  some  cases  upon  the  theory  that  without 
express  words  to  the  contrary,  notwithstanding  the  literal 
sense  of  the  .words,  an  agreement  to  do  the  impossible  under 
the  circumstances  cannot  be  reasonably  said  to  have  been  in 
the  minds  of  the  parties  at  the  time  of  entering  into  the  con- 
tract, hence  cannot  be  held  to  have  been  included  in  it;  in 
others  on  the  theory  that  the  positive  words  of  the  contract 
should  be  read  with  an  exception  avoiding  the  absurdity  of  an 
agreement  to  do  that  which  would  be  under  all  circumstances 
impossible,  not  because  such  exception  can  be  found  sug- 
gested in  the  words  of  the  contract,  but  because  the  contract 
should  be  read  in  the  light  of  established  principles  of  law  to 
that  effect,  existing  at  the  time  the  contract  was  entered  into^ 
there  being  no  clear  negative  thereof  in  the  instrument.  The 
subject  might  be  discussed  at  great  length  in  the  elucidation 
of  the  principles  involved,  and  authorities  collated  in  large 
numbers,  but  it  is  not  thought  profitable  to  go  further  than  to 
declare,  with  fair  support  for  the  declaration,  that  at  the  time 
the  contract  in  question  was  made  the  language  used  did  not, 
as  a  matter  of  law,  include  a  stipulation  requiring  compliance 
with  the  condition  as  to  notice  under  the  circumstances  of  this 
case,  and  that  the  adjudications  of  courts  in  the  matter  have 
support  in  fundamental  principles  of  the  common  law. 

But  without  further  discussion  of  the  matter,  and  without 
adopting  in  many  respects  the  reasoning  found  in  some  of 
the  cases,  it  is  considered  that  a  requirement  in  a  contract  of 
insurance  that  the  insured  shall,  after  suffering  loss,  perform 
some  act  as  a  condition  precedent  to  the  right  to  recover  there- 
for, does  not  include  cases  where  performance  is  prevented 
without  fault  of  the  assured,  because  of  his  being  incapac- 
itated to  act  in  the  matter ;  that  in  such  cases  the  assured  will 
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not  forfeit  his  insurance  if  he  performs  the  stipulated  act 
within  a  reasonable  time  after  mental  capacity  to  do  so  shall 
have  been  restored  to  him,  this  of  course  not  to  apply  where 
there  is  unequivocal  language  in  the  contract  inconsistent 
therewith, — ^language  requiring  performance  of  the  stipulated 
act  at  all  events;  that  the  holdings  of  courts,  justified  by  ele- 
mentary principles,  were  so  uniformly  that  way  at  the  time  of 
the  making  of  the  contract  in  question  as  to  establish  a  rule 
which  became  a  part  thereof.  The  following  are  but  a  few  of 
the  cases  bearing  upon  the  subject:  Phillips  v.  Benevolent 
Soc,  120  Mich.  142,  79  N.  W.  1;  Globe  Ace.  Ins.  Co.  v. 
Oerisch,  163  111.  625,  45  N.  E.  563 ;  McFarland  v.  U.  S.  Mut. 
Ace.  Asso.  124  Mo.  204,  27  S.  W.  436;  Odd  Fellows  F.  A. 
Asso.  V.  Earl,  70  Fed.  16 ;  Mandell  v.  Fidelity  &  C.  Co.  170 
Mass.  173,  49  N.  E.  110 ;  Anoha  L.  Co.  v.  Fidelity  £  C.  Co. 
63  Minn.  286,  65  N.  W.  353 ;  Matthews  v.  Am.  Cent.  Ins. 
Co.  154  N.  Y.  449,  48  N.  E.  751 ;  Solomon  v.  Continental 
F.  Ins.  Co.  160  N.  Y.  595,  55  N.  E.  279;  Peele  v.  Provident 
Fund  Soc.  147  Ind.  543,  44  N.  E.  661,  46  N.  E.  990 ;  Trippe 
V.  Provident  Fund  Soc.  140  N.  Y.  23,  35  N.  E.  316;  Towel 
V.  Insurance  Co.  21  Mich.  219,  226;  McNally  v.  Phomix  Ins. 
Co.  137  N.  Y.  389,  33  N.  E.  475. 

From  what  has  been  said  plaintiff  must  prevail  on  defend- 
ant's appeal,  and  we  have  left  to  consider,  upon  plaintiff's 
appeal,  whether  the  court  erred  in  not  directing  a  verdict  in 
his  favor  for  $25  instead  of  $10  per  week.  THat  depends  on 
whether,  by  reason  of  the  fact  that  plaintiff  was  incidentally 
riding  a  bicycle  at  the  time  he  was  injured,  this  language  of 
the  policy  was  rendered  operative : 

"If  the  insured  is  injured  while  engaged  temporarily  or 
otherwise  in  any  occupation  or  exposure  classed  by  this  asso- 
ciation as  more  hazardous  than  that  here  given,  his  insurance 
and  weekly  indemnity  shall  only  be  so  much  as  the  premium 
paid  by  him  will  purchase  at  the  rates  fixed  for  such  increased 
hazard." 
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In  determining  that  we  must  look  to  the  contract,  not  to  oral 
evidence  of  its  meaning.  It  speaks  of  a  classification  of  occu- 
pations and  exposures,  but  the  manual  of  the  association  in 
which  the  classification  is  found  does  not  mention  mere  ex- 
posures. It  shows  only  a  classification  of  occupations,  in  con- 
nection with  an  explanation  to  the  effect  that  merely  riding  a 
bicycle  occasionally  for  pleasure  is  not  an  occupation,  and  that 
a  person  insured  as  in  occupation  of  a  proprietor  of  a  manu- 
facturing industry  does  not  change  his  status  by  merely  inci- 
dentally riding  a  bicycle  for  recreation  or  in  going  to  or  from 
his  place  of  business.  On  the  outside  front  cover  of  the  manual 
are  these  words:  "Occupations  Classified,  &c."  The  headline 
in  the  manual,  to  the  classification,  is  as  follows :  "Classifica- 
tion of  Occupations."  The  case  on  this  branch  of  it  is  ruled  by 
Fox  V.  Mason/  F.  A.  Asso.  96  Wis.  390,  397,  71  K  W.  363. 
The  court  erred  in  treating  the  act  of  the  assured  in  incident- 
ally riding  a  bicycle  for  pleasure  as  placing  him,  for  the  time 
being,  in  a  different  class  as  to  hazards  insured  against  from 
the  occupation  named  in  the  policy.  The  verdict  should  have 
been  directed  for  $25  per  week. 

No  motion  having  been  made  to  correct  the  verdict  and  for 
judgment  thereon,  as  required  under  the  established  practice, 
the  case  must  go  back  for  a  new  trial. 

By  the  Court. — The  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial,  plaintiff  to  have  costs  as  prevailing 
party  upon  each  appeal. 
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Life  insurance:  Contracts:  Fraud:  Waiver:  Presumption  from  sign- 
ing u)ritten  instrument:  Failure  to  read:  Ignorance  of  contents 
of  written  instrument:  Negligence:  Acceptance  of  performance: 
Reasonable  time:  Contributory  negligence:  Defenses:  Construc- 
tive notice:  Rescission:  Recovery  of  consideration:  Laches: 
Appeal  and  error:  Actions  tried  by  court:  Practice:  Mandate  on 
reversal. 

1.  Plaintiff  agreed  for  a  policy  of  life  Insurance  but  received  one 

different  from  that  contracted  for.  On  receiving  the  policy  he 
threw  it  into  a  drawer  in  his  desk,  without  examination,  al- 
though a  casual  glance  at  the  policy  and  accompanying  letter 
would  disclose  that  it  was  not  the  policy  he  expected.  Several 
months  afterward,  on  discovery  of  the  different  character  of  the 
policy,  plaintiff  for  the  first  time  objected,  and  brought  action  to 
recover  the  premium  paid.  Held,  that  the  fraud.  If  any,  wati 
'  waived,  and  the  policy  accepted. 

On  rehearing:  Syllabus  by  Marshall,  J.: 

2.  A  person  who,  in  a  business  deal  with  another,  signs  a  written  in- 

strument, is  conclusively  presumed,  as  to  that  other  and  all 
persons  claiming  under  him  through  such  instrument,  to  know 
the  contents  thereof,  no  fraud  or  deceit  being  used  by  such  other 
or  by  any  one  for  whose  conduct  he  is  responsible,  reasonably 
calculated  to  and  which  does  induce  such  person  to  become  a 
party  to  such  instrument  without  reading  it 

3.  If  a  person,  by  the  fraud  of  another,  or  of  some  one  for  whose 

conduct  he  is  responsible,  becomes  a  party  to  a  written  instru- 
ment without  reading  it  or  personally  knowing  the  contents 
thereof,  he  is  not  precluded  thereby  from  obtaining  Judicial  re- 
dress in  some  form  of  action,  for  any  injury  which  may  be 
thereby  caused  to  him  through  such  instrument  not  being  what 
he  supposed  it  to  be. 

4.  Mere  ignorance  of  the  contents  of  a  paper  by  one  who  becomes  a 

party  thereto  under  a  mistake  as  to  its  import,  will  not  enable 
him  to  avoid  his  act. 
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5.  The  doctrine  that  a  person  is  not  inexcusably  negligent  in  signing 

a  paper  in  a  business  transaction  with  another,  relying  upon 
positive  false  statements  on  the  part  of  that  other  or  of  some 
one  for  whose  conduct  he  is  responsible,  as  to  its  import,  ap- 
plies only  where  the  deceit  is  practiced  at  the  time,  and  in  the 
transaction,  of  such  signing. 

6.  If  a  person  contracts  with  another  for  an  article  to  be  delivered 

or  gives  an  order  therefor,  and  thereafter  a  thing  is  delivered  to 
him  ostensibly  in  compliance  with  the  order  or  fulfillment  of  the 
contract,  unless,  at  the  time  thereof  or  within  a  reasonable  time 
thereafter,  he  notifies  such  other  that  such  article  will  not  be 
accepted  as  satisfying  the  contract  or  order,  he  will  be  conclu- 
sively presumed  to  have  waived  all  departures  therein  from 
the  thing  bargained  for  which  are  obvious  to  the  senses  by 
ordinary  exercise  thereof.    This  Is  subject  to  what  follows. 

7.  The  reasonable  time  mentioned  in  the  foregoing  rule  commences 

to  run  from  the  time  the  person  receiving  the  article  has  reason- 
able opportunity  to  observe  its  defects,  unless  the  opposite  party, 
by  fraud  or  deceit,  prevents  such  person  from  examining  it  or 
induces  him  not  to  do  so;  but  such  person  cannot  successfully 
refer  merely  to  deception  practiced  upon  him  at  the  time  of  his 
giving  the  order  or  entering  into  the  contract,  to  excuse  fail- 
ure to  observe  obvious  departures  in  the  thing  delivered  from 
that  bargained  for,  at  or  within  a  reasonable  time  after  the 
delivery. 

S.  Upon  the  reception  of  an  article  by  a  person  under  the  circum- 
stances stated  in  the  two  foregoing  rules,  nothing  occurring  then 
for  which  the  opposite  party  is  responsible,  reasonably  prevent- 
ing him  from  using,  or  inducing  him  not  to  use,  his  senses  so  as 
to  discover  obvious  departures  therein  from  the  thing  bargained 
for,  the  rule  applies  that  the  law  requires  men,  in  their  dealings 
with  each  other,  to  exercise  proper  diligence  and  apply  their 
attention  to  those  particulars  which  may  be  supposed  to  be 
within  reach  of  their  Judgment,  and  not  to  close  their  eyes  to 
means  of  Information  which  are  accessible  to  them.  Vigilanti' 
hua  et  non  dormientihus  jura  subveniunt, 

9.  The  rule  that  contributory  negligence  is  not  a  defense  to  an  in- 
tentional wrong  does  not  apply  to  a  situation  where  negligence 
is  so  inexcusable  as  not  to  be  really  a  contributing  cause,  but 
to  be  really  a  cause  Intervening  between  the  wrong  and  the  in- 
Jury  as  the  real  producing  cause  thereof. 
10.  He  who  is  inexcusably  negligent  in  a  business  transaction  for- 
feits the  right  to  Judicial  remedies  for  relief,  and  not  because  of 
any  favor  or  indulgence  which  the  law  extends  to  the  wrong- 
doer, but  because  of  failure  on  the  part  of  the  injured  person  to 
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exercise  that  care  for  his  own  protection  which  the  policy  of  the 
law  requires  as  a  condition  of  its  protection,  such  policy  being 
to  aid  only  those  who  exercise  some  reasonable  care  to  guard 
their  own  interests. 

11.  Negligence  of  a  person  in  not  asserting  his  right  against  an- 

other  by  whom  he  has  been  defrauded  in  a  business  transaction, 
is  not  a  defense,  strictly  so  called,  to  an  action  on  the  former's 
part  for  redress^  but  is  evidence  of  submission  to  or  waiver  of 
the  wrong,  more  or  less  strong  according  to  the  circumstances, 
and  may  be  conclusive  evidence  thereof;  or,  it  may  be  so  gross 
as  to  forfeit  such  person's  right  to  Judicial  redress;  or,  in  con- 
nection with  some  injury  to  the  wrongdoer,  it  may  operate  to 
estop  such  person  from  claiming  redress  for  the  wrong  first  in- 
flicted. 

12.  If  a  person,  in  a  business  transaction  with  another,  is  deceived 

by  the  latter  to  his  injury,  such  person  may  rescind  the  trans- 
action within  a  reasonable  time  after  he  discovers  or  has  rea- 
sonable opportunity  to  discover  the  fraud,  constructive  knowl- 
edge thereof  being  just  as  effective  as  actual  knowledge  to  set 
the  time  for  rescission  running  and  to  mark  its  limits. 

13.  If  a  person  receives  a  policy  of  insurance  ostensibly  in  response 

to  an  application  therefor,  which  he  signed  and  parted  with  in 
the  belief,  induced  by  the  fraud  of  the  agent  taking  the  same, 
that  it  called  for  a  policy  different  from  that  which  it  called  for 
in  fact,  he  is  bound  as  a  matter  of  law  to  examine  the  policy 
within  a  reasonable  time  after  it  comes  to  his  hand,  and  to  dis- 
cover obvious  departures  therein  from  the  one  which  he  sup- 
posed he  was  to  get,  and  promptly,  upon  discovering  the  same^ 
to  rescind  the  transaction,  give  the  company  due  notice  thereof, 
and  do  all  on  his  part  which  justice  requires  to  restore  the 
former  situation,  or  he  will  be  held  to  have  accepted  the  policy 
as  satisfying  his  application,  so  as  to  be  precluded  from  rescind- 
ing the  same. 

14.  The  reasonable  time,  for  discovering  that  the  policy  differs  from 

the  one  supposed  to  have  been  applied  for  in  the  circumstances 
stated  in  the  foregoing  rule,  commences  to  run  immediately 
upon  the  reception  of  the  paper,  nothing  occurring  then  to  rea- 
sonably excuse  the  applicant  for  omitting  to  examine  his  con- 
tract In  such  circumstances  four  and  one  half  months'  delay 
in  discovering  the  fraud  and  exercising  the  right  of  rescission 
is,  as  a  matter  of  law,  too  long  a  time. 
16.  If,  in  the  situation  stated  in  the  last  foregoing  paragraph,  the 
element  be  added  of  the  applicant  for  insurance  being  fraud- 
ulently deterred  from  examining  his  policy  by  something  occur- 
ring at  the  time  of  the  delivery  thereof  to  him,  four  and  one  half 
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months'  delay  in  discovering  the  fraud  is  not,  as  a  matter  ot 
law,  so  long  as  to  forfeit  the  right  of  rescission. 

16.  The  existence  of  a  cause  of  action  at  law  to  recover  the  considen^ 

tion  parted  with  upon  a  contract,  on  the  ground  of  fraud,  pre^ 
supposes  the  actual  termination  of  the  contract  because  of  the 
fraud,  and  that  requires  a  repudiation  of  such  contract  by  the- 
insured  person  in  toto,  or  so  far  as  justice  may  require,  and  an 
unconditional  offer  on  his  part,  so  far  as  Justice  may  require,  to* 
restore  the  wrongdoer  to  his  former  situation,  or  a  waiver  of 
such  offer  by  such  conduct  on  the  latter's  part  as  to  clearly  indi- 
cate that  a  tender  to  him  of  that  which  he  parted  with  in  the- 
transaction  would  be  useless  because  he  would  not  accept  it 

17.  If  a  judgment  in  an  equity  case  or  an  action  at  law  tried  by  the 

court  be  reversed  on  appeal  to  this  court,  and  there  is  an  un- 
solved question  of  fact  that  must  be  determined  before  final 
judgment  can  be  rendered,  and  there  are  conflicting  reasonable- 
inferences  as  to  how  such  issue  should  be  solved,  rendering  it 
doubtful  which  way  is  the  right  of  the  matter,  lest  injustice  may 
be  done  by  the  exercise  of  jurisdiction  to  decide  the  issue  here 
as  an  original  matter,  the  court  will  remand  the  cause  to  the- 
trial  court  to  determine  such  issue  and  then  to  apply  the  law 
to  the  case  as  directed. 
CA.SSODAY,  C.  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kock 
county :  B.  F.  Dunwiddie,  Circuit  Judge.    Reversed. 

Action  to  recover  money  paid  to  defendant  for  three  in- 
surance policies.  Plaintiff  claimed  tiat  George  S.  Parker^ 
Arthur  H.  Barrington  and  himself  were  each  fraudulently 
induced  to  sign  an  application  for  an  insurance  policy  of  a 
different  character  than  he  intended ;  that  each,  as  soon  as  he- 
discovered  the  fraud,  repudiated  the  transaction;  and  that 
Parker  and  Barrington  thereafter,  and  hefore  the  com- 
mencement of  this  action,  assigned  to  plaintiff  their  claims 
for  the  return  of  the  money  paid  to  the  defendant  The  an- 
swer put  in  issue  all  the  allegations  constituting  the  alleged 
fraud.  There  was  evidence  tending  to  show  that  defendant's 
agent  and  plaintiff  negotiated,  from  time  to  time  for  several 
days,  in  respect  to  the  latter  taking  a  $10,000  policy  of  life 
insurance  in  the  defendant  company ;  that  the  agent  strongly 
recommended  what  he  called  a  "five  per  cent,   debenture 
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policy" ;  that  plaintiff,  from  first  to  last,  insisted  that  he  did 
not  want  a  policy  that  could  not  be  paid  up  in  ten  years ;  that 
he  would  take  a  ten-payment  policy  and  no  other — one  that 
would  be  fully  paid  in  ten  years ;  that  the  agent,  from  first  to 
last,  continued  to  recommend  a  five  per  cent,  debenture 
policy,  but  did  not  say  that  such  policy  would  require  annual 
payments  for  life ;  that  finally  the  agent  said  he  would  obtain 
for  plaintiff  what  the  latter  wanted,  and  made  out  an  applica- 
tion, representing  that  it  was  in  accordance  with  the  latter's 
wishes;  that  plaintiff  had  the  paper  in  his  possession  for  a 
<5onsiderable  length  of  time  and  had  ample  opportunity  to 
read  and  understand  it,  but  did  not  do  so,  relying  entirely 
upon  the  belief  that  the  agent  had  written  it  in  accordance 
with  the  understanding  which  had  been  reached;  that  the 
policy  was  received  about  April  1,  1897,  accompanied  by  a 
letter,  the  opening  lines  of  which  were  to  the  effect  that  it  was 
a  five  per  cent  debenture  annual  premium  payment  policy, 
such  as  the  agent  had  urg«d  plaintiff  to  take ;  that  the  letter 
further  explained  that  the  payment  upon  the  policy  would  be 
$2  less  per  year  than  had  been  talked,  and  that  $2  had  been 
credited  to  plaintiff  because  he  had  given  his  paper  for  $1,064 
when  $1,062  was  the  proper  amount;  that  when  plaintiff  re- 
•ceived  the  policy  he  threw  it  into  his  drawer  and  did  not  ex- 
amine it  or  pay  any  attention  to  it  to  discover  whether  it  was 
according  to  his  understanding  or  not ;  that  circumstances  led 
him  to  examine  the  policy  sometime  thereafter,  and  that 
about  August  22,  1897,  he  discovered  that  it  was  entirely 
different  from  the  policy  he  was  to  obtain ;  that  he  thereupon 
notified  defendant's  agent  of  such  fact  and  demanded  an  ex- 
planation ;  that  considerable  correspondence  was  subsequently 
had  between  plaintiff  and  the  agent,  resulting  in  an  absolute 
repudiation  of  the  policy  by  plaintiff  on  March  19,  1898. 
The  evidence  tended  to  show  that  Parker  desired  the  agent 
to  obtain  for  him  a  twenty-payment  policy ;  that  he  signed  an 
application  without  reading  it,  supposing  the  agent  had  writ- 
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ten  it  according  to  his  request;  that  when  his  policy  came  he 
put  it  away  without  reading  it  and  did  not  examine  the  paper 
or  discover  that  it  was  not  in  accordance  with  his  understand- 
ings till  about  five  months  after  it  was  received ;  that  he  then 
rescinded  the  insurance  contract  as  far  as  it  was  possible  for 
him  to  do  so.  The  testimony  as  to  Barrington  was  substan- 
tially  the  same.  The  evidence  on  the  part  of  defendant  was 
to  the  effect  that  the  several  applications  for  insurance  were 
made  in  accordance  with  the  understanding  between  the 
applicants  and  the  agent  and  that  the  policies  were  issued 
accordingly.  The  court  decided  that  the  application  made 
by  plaintiff  was  written  by  the  agent  and  signed  by  plaintiff 
without  his  reading  it,  though  he  was  perfectly  competent  to 
do  so  and  to  understand  it,  and  that  he  had  ample  opportunity 
therefor;  that  the  reason  why  he  did  not  do  so  was  because 
he  relied  upon  the  agent  to  write  it  in  accordance  with  his  re- 
quest ;  that  plaintiff  desired  the  agent  to  write  the  application 
for  a  ten-year  annual  payment  policy,  which  he  agreed  to  do ;, 
that  he  received  the  policy  about  April  1,  1897 ;  that  it  was 
an  annual  premium  policy,  but  that  he  did  not  discover  that 
fact  till  August  22,  1897 ;  that  within  a  reasonable  length  of 
time  thereafter  he  tendered  the  policy  back  to  defendant  and 
demanded  a  restoration  of  his  money  and  notes.  The  circum- 
stances as  to  Parker  and  Barrington  are  of  the  same  char- 
acter. Before  the  commencement  of  this  action  they  assigned 
their  claims  for  restitution  to  plaintiff.  The  conclusion  of 
law  reached  was  that  plaintiff  was  entitled  to  recover  of  the 
defendant  the  money  paid  on  the  several  policies,  aggregate 
ing  $1,401.50,  with  interest  upon  each  such  payment  from 
the  time  it  was  made  with  costs.  Judgment  was  rendered 
accordingly. 

For  the  appellant  there  was  a  brief  by  Fethers,  Jeffris  & 
Motuit,  and  oral  argument  by  if.  0.  Jeffris. 

For  the  respondent  there  were  briefs  by  Buger  &  Buger, 
and  oral  argument  by  Wm.  Buger. 
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The  following  opinion  was  filed  March  11,  1902 : 

Maushai.1-,  J.  Two  propositions  are  presented  for  con- 
sideration :  First,  were  the  applicants  for  insurance  bound  by 
their  applications  because  of  their  failure  to  know  what  they 
signed  ?  Second,  did  the  retention  of  the  policies  by  the  ap- 
plicants for  several  months,  without  objection,  constitute  an 
acceptance  thereof  and  waive  the  fraud,  if  there  was  fraud, 
in  securing  the  applications?  The  learned  counsel  for  re- 
dapondent  devoted  nearly  all  their  printed  argument,  as  they 
did  nearly  all  their  oral  argument,  to  the  first  proposition. 
As  we  do  not  think  it  is  necessarily  decisive  of  the  case,  we 
shall  assume  that  in  deciding  it  the  trial  court  did  not  err. 
On  the  second  proposition  the  court  held  that  the  applicants 
did  not  accept  the  policies  because  they  repudiated  them 
within  a  reasonable  time  after  knowing  that  the  instruments 
were  not  what  they  supposed  their  applications  called  for; 
that  the  mere  retention  of  the  policies  without  such  knowledge 
did  not  constitute  an  acceptance.  Appellant's  cotmsel  contend 
that  when  the  policies  were  received  the  applicants  were,  as 
ordinarily  prudent  persons,  put  upon  inquiry  as  to  the  char- 
acter thereof,  that  they  should  have  examined  the  policies, 
and  that  their  failure  to  do  so,  and  retention  thereof  for  sev- 
eral months  before  making  any  complaint,  was  an  acceptance 
of  them  as  fulfilling  the  applications  as  they  supposed  such 
applications  were  made,  and  a  waiver  of  fraud,  if  there  was 
fraud,  in  obtaining  the  same. 

As  we  view  the  turning  question  above  suggested,  the  law 
has  been  firmly  settled  in  favor  of  appellant,  and  has  been 
applied  by  this  court  in  many  cases.  It  does  not  militate,  as 
■counsel  for  respondent  seem  to  think,  against  the  maxim  that 
a  person  cannot  take  advantage  of  his  own  wrong,  btit  en- 
forces that  other  one,  which  is  quite  as  well  established,  that 
the  court  will  not  constitute  itself  the  guardian  of  persons  of 
:mature  age  and  ordinary  intelligence,  protecting  them  against 
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the  results  of  their  own  negligence;  that  it  will  not  furnish  a 
person  a  remedy  for  a  wrong  where  he  cannot  prove  a  legal 
claim  for  damages  without  showing  that  his  own  negligence 
intervened  between  the  act  of  the  alleged  wrongdoer  and  the 
result  complained  of,  and  was  the  real,  efficient,  producing 
cause  of  his  injury ;  that  in  such  a  case  it  will  be  conclusively 
presumed  that  he  voluntarily  accepted  the  situation,  because, 
if  he  had  used  ordinary  care,  the  injury  complained  of  would 
have  been  prevented.  Applying  that  in  the  decision  of  the 
cases,  it  has  been  repeatedly  held  that  if  a  person  contracts 
for  an  article  to  be  delivered,  and  delivery  is  made  ostensibly 
in  fulfillment  of  the  contract,  under  such  circumstances  that 
he  has  ample  opportunity  to  test  the  thing  delivered  by  the 
contract,  he  is  put  upon  inquiry  as  to  all  departures  there- 
from which  are  open  and  obvious  to  ordinary  inspection; 
that  he  is  bound  to  see  those  things  which  are  plainly  observ- 
able and  is  charged  with  knowledge  thereof  from  the  time 
he  ought,  in  the  exercise  of  ordinary  care,  to  have  discovered 
them;  and  .that  if  he  does  not,  within  a  reasonable  time  there- 
after, give  notice  that  the  thing  delivered  is  not  accepted 
as  satisfying  the  agreement  to  purchase,  he  will  be  deemed 
to  have  accepted  it  and  waived  obvious  departures  from  the 
agreement  if  there  are  such.  Counsel  for  respondent  vig- 
orously attack  that  doctrine,  but  it  is  too  firmly  intrenched 
in  our  jurisprudence,  and  in  the  law  generally,  to  be  open  to 
question. 

The  first  case  in  which  the  principle  above  stated  is  dis- 
tinctly declared  in  the  decisions  of  this  court  is  Locke  v.  Will- 
iamson, 40  Wis.  377.    The  court  there  said : 

*^e  have  concluded  to  hold  this  rule  in  respect  to  an  ex- 
ecutory contract:  that  when  the  defects  in  the  goods  are 
patent  and  obvious  to  the  senses,  when  the  purchaser  has  a 
full  opportunity  for  examination,  and  knows  of  such  defects, 
be  must,  either  when  he  receives  the  goods  or  within  what 
under  the  circumstances  is  a  reasonable  time  thereafter,  no- 
tify the  seller  that  the  goods  are  not  accepted  as  fulfilling  the 
warranty ;  otherwise  the  defects  will  be  deemed  waived." 
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In  subsequent  cases  that  rule  was  considerably  expanded  in 
accordance  with  the  current  of  authority,  to  the  effect  that 
reasonable  opportunity  for  obtaining  knowledge  is  equivalent 
to  knowledge,  as  the  following  citations  will  show.  In  Mwmr 
loch  V.  Fairbanks,  46  Wis.  416,  1  K  W.  167,  it  was  said  that 
present  means  of  knowledge  must  be  considered;  that  the 
doctrine  that  one  must  observe  what  he  has  reasonable  oppor- 
tunity for  knowing  in  matters  of  contract  is  within  the  rule 
of  caveat  emptor;  that  the  law  for  the  protection  of  persons 
against  fraud  will  not  be  extended  to  those  who,  "having  the 
means  in  their  own  hand,  neglect  to  protect  themselves ;''  that 
"the  law  requires  men,  in  their  dealings  with  each  other,  to 
exercise  proper  vigilance,  and  apply  their  attention  to  those 
particulars  which  may  be  supposed  to  be  within  reach  of  their 
observation  and  judgment,  and  not  close  their  eyes  to  the 
means  of  information  which  are  accessible  to  them."  "Yigi- 
lantihus  rum  domiientibus  jura  suhveniunt."  In  Warner  v. 
Benjamin,  89  Wis.  290,  62  K  W.  179,  it  was  held  that,  if  a 
person  is  put  upon  inquiry  in  respect  to  the  quality  of  a  thing 
offered  for  sale  to  him,  he  is  bound  to  know  what  is  discover- 
able in  regard  thereto  by  the  exercise  of  ordinary  care;  that 
he  cannot  "close  his  eyes  to  defects  which  are  before  him  or 
to  the  information  which  is  at  hand."  In  Farr  v.  Peterson, 
91  Wis.  182,  64  N.  W.  863,  it  was  held  that,  'if  the  defects 
in  the  subject-matter  of  the  contract  are  patent  and  should 
be  discerned  by  the  exercise  of  ordinary  diligence,  the  pur- 
chaser is  bound  to  discover  them  at  his  peril ;  that  in  dealings 
between  individuals  each  is  bound  to  apply  his  attention  rea- 
sonably to  the  subject-matter  thereof  and  to  discover  those 
things  which  are  within  reach  of  ordinary  observation  and 
judgment,  and  which  they  are  not  prevented  from  discover^ 
ing  by  artifice  or  fraud.'  Again,  in  Thompson  Mfg.  Co,  v. 
Ounderson,  106  Wis.  449,  453,  82  N.  W.  299,  it  was  held 
that  if  an  article  is  delivered  in  fulfilment  of  an  executory 
contract,  and  the  receiver  thereof  has  full  opportunity  for 
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examining  the  same  and  observing  variations  therein  from 
the  article  contracted  for,  and  fails  within  a  reasonable  time 
to  give  notice  that  the  article  is  not  accepted  as  fulfilling  the 
contract,  the  variances,  if  any,  will  be  deemed  waived. 

It  is  easy  to  apply  the  foregoing  to  the  facta  of  this  case. 
The  applicants  for  insurance  had  ample  opportunity  to  ex- 
amine their  policies  when  the  same  were  received.  It  was 
their  duty  to  do  that  An  examination  of  the  policies,  even 
of  a  casual  character,  would  have  revealed  all  the  material 
facts.  The  applicants  did  nothing  by  way  of  examining  the 
papers  for  months  after  receiving  them,  during  all  of  which 
time  the  defendant  carried  the  risks  it  had  assumed.  What 
appears  to  counsel  for  respondent  to  be  want  of  harmony  in 
the  authorities,  in  respect  to  such  a  situation,  in  the  main, 
grows  out  of  failure  to  take  in  the  full  scope  of  the  -rule  that 
every  person  must  use  reasonable  diligence  for  his  own  pro- 
tection, or  in  confusing  it  with  other  rules  with  which  it  does 
not  conflict  Counsel  errs  most  grievously  in  the  idea  ad- 
vanced, that  negligence  is  never  a  defense  in  a  case  grounded 
on  fraud  against  the  wrong-doer,  as  the  cases  above  cited 
amply  show,  though  it  is  true  that  there  are. expressions  in 
legal  opinions  that  may  be  referred  to  in  justification  of  the 
error,  and  later  we  will  refer  to  an  instance  of  that  kind  in 
our  own  decisions,  and  probably  there  are  others.  However, 
on  a  question  so  well  settled,  contrary  statements  in  opinions,, 
used  arguendo,  ought  not,  it  would  seem,  to  lead  one  astray. 
In  14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  115-117,  the  rule 
stated  is  supported  by  citations  from  English  decisions,  and 
from  most  of  the  states  of  the  Union.    The  author  says : 

"This  doctrine  is  not  based  upon  any  consideration  for  the 
party  who  has  been  guilty  of  the  false  representations,  but 
upon  the  ground  that  public  policy  requires  that  persons  shall 
be  required  to  exercise  at  least  ordinary  prudence  in  their 
dealings,  instead  of  calling  upon  the  court  to  relieve  them 
from  the  consequences  of  their  inattention  and  negligence.** 
Vol*  lie  — 26 
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Counsel  for  respondent  cite  to  our  attention  cases  to  the 
effect  that  the  time  for  a  person  who  receives  property  upon 
an  executory  contract^  or  who  is  defrauded  in  the  making  of 
a  contract,  to  rescind  the  transaction,  does  not  b^n  to  run 
till  he  has  knowledge  of  the  facts.  That  is  true,  but,  as  we 
have  seen,  the  rule  does  not  require  actual  knowledge;  con- 
structive knowledge  is  just  as  efficient  as  actual  knowledge. 
A  person  is  presumed  to  know  those  things  which  reasonable 
diligOTice  on  his  part  would  bring  to  his  attention.  If  he  ac- 
cepts the  article  furnished  without  exercising  that  diligence, 
he  does  so  at  his  peril.  In  that  sense  the  maxim  caveat 
emptor  applies,  as  said  in  Mamlock  v.  Fairbanks,  supra.  The 
observation  in  Beetle  v.  Anderson,  98  Wis.  5,  73  N.  W.  560, 
that  "the  rule  caveat  emptor  has  no  application  to  cases  of 
fraud,"  as  it  might  be  understood,  is  wrong.  The  idea  which 
the  court  intended  to  convey  is  that,  where  a  person  is  so  cir- 
cumstanced that  he  may,  consistently  with  reasonable  care, 
rely  upon  the  representations  of  the  person  with  whom  he  is 
contracting,  the  rule  caveat  emptor  does  not  apply.  That  is, 
where  the  fraud  complained  of  is  actually  produced  by  the 
wrongful  conduct  of  the  defendant,  he  cannot  invoke  the  doc- 
trine of  caveat  emptor  to  protect  himself  from  the  conse- 
quences thereof.  But  a  person  acts  at  the  peril  of  suffering 
the  consequences  in  relying  upon  the  representations  of  an- 
other with  whom  he  is  contracting  if  the  exercise  of  reason- 
able care  would  uncover  to  him  the  truth.  Cases  are  cited  to 
the  effect  that  a  person  cannot  profit  by  his  own  wrong.  That 
is  true  as  a  general  proposition,  but  it  is  just  as  true,  as  we 
have  seen,  that  a  person  cannot  have  the  protection  of  the 
law  where  he  fails  to  use  reasonable  care  to  protect  himself. 
When  it  is  said  that  a  person  cannot  take  advantage  of  his  own 
wrong,  it  is  meant  that  he  cannot  do  so  as  against  a  person 
who  is  injured  by  that  wrong.  The  mere  fact  that  one  per- 
son relies  upon  false  representations  made  by  another  to  his 
injury  does  not  constitute  a  cause  of  action  against  such 
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other.  There  must  be  a  further  circumstance.  Such  person 
must  be  induced  to  rely  upon  the  fraudulent  representations, 
and  that  circumstance  does  not  exist  where  such  person  would 
not  be  so  induced  but  for  his  own  heedlessness. 

The  rule  we  have  discussed  has  been  applied  elsewhere 
generally,  and  in  many  cases  quite  similar  to  the  one  before 
us,  some  of  the  more  important  of  which  are  cited  in  the 
brief  of  counsel  for  appellant.  In  New  York  Life  Ins,  Co, 
V,  McMaster,  87  Fed.  63,  it  was  held  that  where  a  person 
receives  an  insurance  policy .  pursuant  to  an  application  it 
is  his  duty  to  examine  it  and  see  those  things  in  respect 
thereto  which  are  open  to  ordinary  observation  by  a  person  of 
ordinary  intelligence,  and  that  if  he  neglects  to  do  so,  taking 
it  for  granted  that  he  has  received  what  he  applied  for  or  in- 
tended to  apply  for,  he  is  guilty  of  inexcusable  negligence  and 
in  law  his  conduct  amoiints  to  an  acceptance  of  the  policy 
received  regardless  of  whether  it  corresponds  to  the  policy  ap- 
plied for  or  intended  to  have  been  applied  for  or  not;  that 
representations  made  by  an  insurance  agent  at  the  time  of  the 
application  for  a  policy  of  insurance  is  made  constitute  no  ex- 
cuse for  failure  of  the  applicant  to  look  at  his  policy  when  it 
is  delivered  to  him,  to  see  if  it  corresponds  to  the  one  expected, 
and  to  discover  the  facts  in  that  regard  if  that  can  be  done  by 
a  reasonable  examination  of  the  paper;  that  if  one  fails  to 
read  his  contract  under  such  circumstances,  having  full  oppor- 
tunity for  doing  so  and  ability  to  read,  he  is  guilty  of  gross 
negligence  and  cannot  be  heard  successfully  to  say  that  he  kept 
it  in  ignof ance  of  its  character ;  that  the  rule  in  that  regard 
applies  to  all  contracts,  insurance  contracts  being  no  excep- 
tion. In  Fennell  v.  Zimmerman,  96  Va.  197,  31  S.  E.  22,  it 
was  held  that  it  is  the  duty  of  a  person,  on  receipt  of  an  insur- 
ance policy  pursuant  to  his  application,  to  examine  it ;  that  he 
commences  receiving  benefits  immediately  upon  the  policy 
coming  to  his  hand,  and  that  it  is  his  duty  to  examine  the 
paper  upon  its  receipt  and  to  return  it  within  a  reasonable. 
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time  if  it  is  not  satisfactory,  and  that  a  failure  to  do  so  is  in 
law  an  acceptance  of  the  policy.  In  McMaster  v.  New  York 
Life  Ins.  Co.  99  Fed.  856,  cited  by  counsel  for  respondent, 
the  doctrine  in  the  previous  case,  regarding  the  same  jwlicy 
(New  York  Life  Ins.  Co.  v.  McMasters,  87  Fed.  63),  was 
discussed  at  length,  and  it  was  said  to  apply  both  at  law  and 
in  equity.  There  are  many  cases  of  like  character,  which 
might  be  referred  to,  but  the  principle  upon  which  they  rest 
is  so  universally  recognized  that  we  shall  omit  further  refer- 
ence to  cases,  except  to  cite  American  Ins.  Co.  v.  Neiberger, 
74  Mo.  167,  as  an  indication  of  the  current  of  authority  as 
regards  the  length  of  time  held  by  courts  to  constitute  rati- 
fication of  a  policy  not  issued  according  to  the  representations 
of  the  agent,  where  no  objection  is  made  in  that  regard  with- 
in a  reasonable  time  after  the  assured  has  had  a  fair  oppor- 
tunity to  read  and  understand  it  In  that  case  no  objection 
was  made  for  about  three  months,  and  it  was  held  that  the 
delay  constituted  an  acceptance  of  the  policy. 

In  this  case  the  representations  made  to  the  applicants  for 
insurance  in  no  way  prevented  them  from  examining  the 
policies  when  they  were  received.  It  was  their  duty  to  make 
such  examination.  Had  they  performed  that  duty  they  would 
have  easily  discovered  all  that  they  complain  of.  The  open- 
ing lines  of  the  letter  sent  appellant  with  his  policy  told  the 
whole  story.  A  casual  glance  at  it  would  have  informed  him 
that  the  policy  was  not  such  as  he  expected  to  receive.  Cer^ 
tainly  he  cannot,  under  any  rule,  be  excused  for  omitting  to 
read  the  first  three  lines  of  a  letter  addressed  to  him  on  so  im- 
portant a  business  matter,  which  contained  other  information 
of  interest  to  him  than  that  with  reference  to  the  character  of 
his  policy,  viz.,  information  in  regard  to  the  amount  of  his 
annual  payment  All  the  parties  were  insured  for  months 
before  appellant  had  any  intimation  that  the  policies  were 
not  satisfactory.  It  cannot  be  doubted  that,  if  death  had 
come  to  any  of  them  in  that  period,  his  policy  would  have 
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been  enforced.  Under  those  circumstances  the  applicants  for 
insurance  must  be  presumed  to  have  accepted  their  policies 
long  before  their  attempted  rescission  thereof  and  demand  for 
the  payment  of  the  money  paid  thereon.  The  trial  court  and 
the  learned  counsel  for  respondent  fell  into  a  grievous  error 
in  supposing  that  the  omission  by  the  policy  holders  to  look 
at  their  policies  can  be  justified  by  what  occurred  at  the  time 
the  applications  for  insurance  were  made,  and  that  as  against 
a  party  charged  with  fraud  in  the  making  of  an  executory  con- 
tract the  injured  party  was  not  bound  to  object  in  order  to 
preserte  his  rights,  till  he  has  actual  knowledge ;  that  negli- 
gence on  his  part  in  failing  to  make  the  discovery  is  not  to 
be  considered.  The  law  is  otherwise,  as  we  have  seen.  It 
seems  perfectly  clear  that  plaintiff  entirely  failed  to  establish 
any  cause  of  action  against  the  defendant,  and  that  the  com- 
plaint should  have  been  dismissed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  directions  to  render  judg- 
ement in  favor  of  defendant  for  costs. 

On  June  19,  1902,  a  motion  by  the  respondent  for  a  re- 
hearing was  granted. 

For  the  appellant  there  was  a  brief  by  FetherSj  Jeffris  & 
Mouat,  and  oral  argument  by  M.  G.  Jeffris, 

For  the  respondent  there  was  a  brief  by  Ruger  &  Ruger, 
and  oral  argument  by  Wm.  Ruger.  They  contended,  inter 
alia,  that  there  was  no  negligence  in  plaintiff's  failing  to  read 
the  applications  and  policies ;  that  the  plaintiff  did  not,  either 
at  the  time  of  signing  the  application  or  after  receipt  of  the 
policy,  owe  to  the  defendant  any  duty  requiring  him  to  suspect 
that  its  representations  were  false,  and  take  precautions  ac- 
cordingly by  reading  the  application  before  signing,  or  the 
policy  when  received;  that  the  defendant  is  estopped  from 
imputing  negligence  because  of  plaintiff's  reliance  upon  its 
representations;  that  mere  negligence  in  failing  to  guard 
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against  injury  is  not  a  defense  in  favor  of  a  party  intention- 
ally inflicting  it,  through  f  abe  representations,  or  other  wrong 
doing  involving  evil  motive;  imprudence  or  carelessness  is 
not  necessarily  negligence  in  contemplation  of  law.  Dowd  v. 
C,  M.  &  St  P.  R.  Co.  84  Wis.  105,  115 ;  Oroth  v.  Thomann, 
110  Wis.  488,  496 ;  16  Am.  &  Eng.  Ency.  of  Law,  466,  468, 
469,  472;  Shearman  &  Eedfield,  Negligence,  §§1,  6;  1 
Thompson,  Commentaries  on  Negligence  (2d  ed.)  §§  1,  3, 
192,  193;  Klix  v.  Nieman,  68  Wis.  271;  Zieman  v.  Kieck- 
hefer  E.  M.  Co.  90  Wis.  497;  Peahe  v.  Buell,  90  Wis.  516; 
Kellogg  V.  C.  &  N.  W.  R.  Co.  26  Wis.  223,  255 ;  McClellan  v. 
Scott,  24  Wis.  86,  87;  Broom's  Legal  Maxims,  228;  Whar- 
ton, Negligence,  §  131;  Terre  Haute  &  I.  R.  Co.  v.  Graham, 
95  Ind.  293;  Strohn  v.  D.  &  M.  R.  Co.  21  Wis.  554,  561; 
Birdsey  v.  Butterfieldj  34  Wis.  52 ;  Warder,  B.  &  O.  Co.  v. 
Whitish,  77  Wis.  433,  434;  Bamdt  v.  Frederick,  78  Wis.  11 ; 
Beetle  v.  Anderson,  98  Wis.  5,  8,  9 ;  McCarty  v.  N.  Y.  Life 
Ins.  Co.  74  Minn.  530,  77  N.  W.  426,  ^28]  Palmer  v.  Hart- 
ford Ins.  Co.  54  Conn.  609,  510 ;  Fireman's  Fund  Ins.  Co.  v. 
Norwood,  69  Fed.  77 ;  Hay  v.  Star  F.  Ins.  Co.  77  N.  Y.  235 ; 
McElroy  v.  British  Am.  A.  Co.  94  Fed.  1000 ;  Kansas,  M.  0. 
&  M.  Mut.  Ins.  Co.  V.  Central  Nat.  Bank,  60  Kan.  630,  57 
Pac.  527;  Equitable  Safety  Ins.  Co.  v.  Heame,  20  Wall. 
494;  McMaster  v.  N.  Y.  Life  Ins.  Co.  99  Fed.  856 ;  Duffield 
V.  E.  T.  Bamum  W.  &  I.  Works,  64  Mich.  293,  31  N.  W. 
314;  Nat.  Bank  of  Dakota  v.  Taylor,  5  S.  Dak.  99,  58  N.  W. 
299 ;  Baker  v.  Lever,  67  N.  Y.  309 ;  Fargo  0.  &  C.  Co.  v. 
Fargo  G.  &  E.  Co.  4  N.  Dak.  219,  59  N.  W.  1067 ;  Strand  v. 
Griffith,  97  Fed.  856 ;  Erickson  v.  Fisher,  51  Minn.  300,  53 
N.  W.  638 ;  Stanley  v.  M'Gauran,  L.  K.  11  Ir.  331,  334, 
343;  Hale  v.  Philbrick,  42  la.  83;  C.  Aultman  &  Co.  v, 
Olson,  34  Minn.  450,  26  N.  W.  451 ;  Bennett  v.  Mass.  Mut. 
Life  Ins.  Co.  107  Tenn.  371,  64  S.  W.  760.  The  doctrine  oi 
constructive  notice  is  equitable  and  cannot  be  invoked  for  the 
purpose  of  allowing  a  party  guilty  of  fraud  to  profit  thereby ; 
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it  will  serve  equity  but  not  inequity.  21  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  585,  590,  684;  Kilhoum  v.  Sunderland, 
130  TJ.  S.  518,  519;  Stanley  v.  M'Oauran,  L.  R.  11  Ir.  331, 
334,  343 ;  Converse  v.  Blumrich,  14  Mich.  109 ;  Qroton  Sav. 
Bank  v.  Batty,  30  N.  J.  Eq.  131 ;  Gill  v.  Hardin,  48  Ark. 
412 ;  Wild  v.  Gibson,  1  House  Lords  Cas.  623 ;  Kerr,  Fraud 
&  M.  80;  Cordova  v.  Hood,  17  Wall.  8;  Hopkins  v.  Lang- 
ton,  30  Wis.  379,  381,  382 ;  Brinktnan  v.  Jones,  44  Wis.  519 ; 
Dutchess  Co.  M.  Ins.  Co.  v.  Hachfield,  73  N.  Y.  226,  228 ;  1 
Thompson,  Commentaries  on  Negligence,  sec.  846.  The  doc- 
trines of  laches,  acquiescence  and  waiver  have  the  same  pur- 
pose of  serving  equity  as  the  doctrine  of  constructive  notice, 
and  largely  the  same  elements  and  scope  of  application ;  it  is 
essential  to  a  waiver  of  a  right  by  plaintiff  that  there  be  facts 
sujfficient  to  create,  in  favor  of  the  defendant,  an  equitable 
estoppel  to  assert  the  right.  18  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  97,  99,  101-103,  111,  115;  28  Am.  &  Eng.  Ency, 
of  Law,  626;  Ripley  v.  JStna  Ins.  Co.  30  K  Y.  136,  164 
Ross  V.  Swan,  7  Lea  (Tenn.)  467 ;  Delhi  v.  Adams  Co.  Mut, 
Ins.  Co.  98  Am.  Dec.  307 ;  Pence  v.  Langdon,  99  U.  S.  581 
Ellis  v.  S.  W.  L.  Co.  102  Wis.  407 ;  Tarkington  v.  Purvis, 
128  Ind.  182,  25  K  E.  880 ;  Bennecke  v.  Conn.  Mut.  L.  Ins. 
Co.  105  U.  S.  359.  The  plaintiff  was  never  insured ;  the  send- 
ing to  him  of  a  policy  he  never  applied  for,  and  his  retention 
of  the  same  in  ignorance  of  its  character,  did  not  operate  to 
make  it  even  a  voidable  contract, — it  was  absolutely  void. 
Strohn  v.  D.  &  M.  R.  Co.  21  Wis.  561 ;  Walker  v.  Ehert,  29 
Wis.  194;  Blaeser  v.  Milwaukee  M.  M.  Ins.  Co.  37  Wis.  31, 
40;  Aultman  v.  Olson,  34  Minn.  450;  Bishop,  Contracts, 
sec.  646-8,  671.  A  person  cannot  raise  an  equity  in  his 
own  favor  by  his  own  wrong  doing.  Guckenheimer  v.  Ange- 
vine,  81  N.  Y.  397 ;  Neblett  v.  Macfarland,  92  U.  S.  105 ; 
Dunn  v.  Amos,  14  Wis.  115 ;  Honzik  v.  Delaglise,  66  Wis. 
500,  501 ;  Titus  v.  Glens  Falls  Ins.  Co.  81  N.  Y.  419 ;  Bid- 
well  V.  Astor  M.  Ins.  Co.  16  N.  Y.  266 ;  Hamlin  v.  Sears,  82 
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N.  Y.  331 ;  Girod  v.  Michoud,  4  How.  503,  561 ;  Conn.  Gen. 
L.  Ins.  Co.  V.  Eldredgej  102  U.  S.  245 ;  Gay  v.  Havermale, 
27  Wash.  390,  67  Pac.  806 ;  Hendrickson  v.  Hendrickson,  51 
Iowa,  68,  50  K  W.  287 ;  Directors  C.  B.  Co.  of  V.  v.  Kisch, 
2  Eng.  &  Ir.  App.  120;  Redgrave  v.  Kurd,  L.  R.  20  Ch.  Div. 
13. 

The  following  opinion  was  filed  November  11,  1902 : 

Marshall,  J.  A  rehearing  having  been  had  in  this  case, 
we  have  examined  the  questions  involved  with  this  result: 
We  are  satisfied  the  law  was  correctly  laid  down  in  the  former 
decision,  though  it  is  considered  that  the  same  was  not  in  all 
respects  correctly  applied  to  the  facts.  If  we  should  attempt 
to  write  an  opinion  discussing  at  length  all  the  propositions 
advanced  in  defense  of  the  judgment  appealed  from,  reviewing 
each  of  the  multitude  of  authorities  cited  in  support  thereof, 
eliminating  in  detail  those  believed  not  to  be  in  point  as  to  any 
proposition  legitimately  in  the  case,  harmonizing  those  which 
are  correctly  decided,  and  pointing  out  the  errors  of  expres- 
sion therein,  and  such  errors  and  decisions  in  the  others,  we 
are  fearful  the  result  would  be  an  opinion  of  such  great  length 
that  in  so  attempting  to  light  a  clear  way  through  the  mass 
of  things  to  which  our  attention  has  been  called,  the  law, 
though  correctly  stated,  would  not  be  so  clearly  declared  as 
to  enable  trial  courts  and  the  profession  to  easily  understand 
the  position  of  this  court  by  which  they  are  to  be  guided  in 
future  cases  involving  the  same  questions.  The  ground  re- 
quired to  be  explored  to  that  end,  if  we  were  to  take  the 
course  indicated,  would  be  so  extensive  that  the  essential-  prin- 
ciple finally  elucidated  would  after  all  be  in  a  measure  ob- 
scured to  one  who,  from  necessity  or  otherwise,  must  act  from 
a  quick  view  of  things,  and  the  result  would  be  mistakes  in 
the  application  of  the  law.  Desiring,  however,  to  leave  noth- 
ing untouched  that  might  in  any  event  give  rise  to  a  thought 
on  the  part  of  counsel  who  with  much  labor  presented  the 
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case  for  consideration,  that  material  matters  have  been  over- 
looked, we  will  endeavor  to  cover  all  the  important  conten- 
tions urged  upon  our  notice,  supplementing  briefly,  as  seems 
practicable,  what  was  formerly  said  on  some  points,  and  dis- 
cussing others  so  far  as  seems  necessary  to  show  the  infirmity 
of  counsel's  reasons  for  a  different  decision  as  to  the  law, 
and  wherein  and  why  we  have  concluded  to  apply  the  same  to 
the  facts  with  a  somewhat  different  result  than  at  first  de- 
cided upon. 

A  brief  restatement  of  the  facts  seems  appropriate  to  the 
end  that  the  change  decided  upon  from  the  previous  result, 
may  be  better  understood.  We  treat  the  facts  as  found  by  the 
court  as  verities,  and  add  such  undisputed  matters  on  the 
-evidence,  not  mentioned  specifically  in  the  findings,  as  are  of 
importance. 

Appellant's  agent  induced  respondent  to  sign  an  applica- 
tion for  a  $10,000  policy  of  life  insurance  by  representing  to 
him  that  it  called  for  one  that  would  be  fully  paid  for  in  ten 
annual  payments  of  a  specified  amount.  He  signed  and 
parted  with  such  application,  relying  on  the  truth  of  sucTi 
representations.  During  the  negotiations  between  respondent 
and  appellant's  agent,  resulting  as  stated,  the  latter  urged  the 
former  to  take  out  what  he  called  a  five  per  cent,  debenture 
policy,  while  respondent  insisted  from  first  to  last  that  he 
wanted  and  would  purchase  only  a  contract  that  would  be 
fully  performed  on  his  part  by  ten  annual  payments.  In  due 
time  a  policy  was  sent  to  respondent  by  mail,  ostensibly  re- 
sponsive to  his  application,  accompanied  by  a  letter  f roifl  ap- 
pellant's agent  to  the  effect  that  it  was  a  five  per  cent,  debent- 
ure policy  issued  pursuant  to  the  application.  Respondent 
put  the  policy  away  among  his  papers  without  making  any 
examination  thereof,  relying  upon  its  being  what  the  agent 
assured  him  the  application  called  for.  He  gave  cash  and 
notes  therefor  to  the  amount  of  $1,062  for  the  first  premium, 
which  notes  he  subsequently  paid.     About  four  and  one-half 
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months  after  receiving  the  policy  he  examined  it  for  the  first 
time,  and  then  easily  and  at  once  discovered  that  it  was  an 
annual  payment  life  policy,  requiring  him  to  pay  $1,062  each 
year  during  his  life.  He  immediately  made  complaint  to  ap- 
pellant's managing  agent  in  respect  to  the  matter,  expressing 
dissatisfaction,  and  making  known  that  he  wanted  a  different 
policy,  one  such  as  he  bargained  for.  He  continued  negotia- 
tions for  several  months,  endeavoring  to  have  appellant  give 
him  what  he  supposed  his  application  called  for,  ending  with 
his  becoming  convinced  that  no  satisfaction  would  be  given 
him,  whereupon,  and  about  eleven  months  after  the  policy  was 
received,  he  wholly  rejected  it. 

One  George  H.  Parker  applied  to  appellant  for  a  $5,000 
policy  of  life  insurance  under  circumstances  similar  in  all 
respects  to  those  characterizing  respondent's  application,  ex- 
cept the  one  Parker  supposed  he  was  to  obtain  was  a  twenty 
annual  payment  life  contract.  In  due  time  a  policy  was  de- 
livered to  him  by  mail,  accompanied  by  a  letter,  not  stating 
anything  to  the  effect  that  it  was  pursuant  to  or  in  accordance 
with  his  application.  He  gave  cash  and  notes  to  the  amount 
of  $144  for  the  first  premium,  which  notes  he  afterwards 
paid.  He  examined  the  policy  for  the  first  time  about  four 
months  after  its  receipt,  readily  and  at  once  discovering  that 
it  was  an  annual  payment  life  policy  instead  of  one  such  as  he 
supposed  his  application  called  for.  A  few  days  thereafter 
he  notified  appellant's  managing  agent  that  he  had  been  de- 
ceived into  applying  for,  receiving  and  keeping  a  policy  dif- 
ferent from  the  one  he  desired,  tendered  the  policy  back,  and 
demanded  to  be  restored  to  his  former  position  by  a  refund- 
ing to  him  of  all  that  he  had  given  for  the  policy  except  a 
proportionate  amount  of  the  premium  to  cover  the  time  his 
life  had  been  insured,  which  demand  was  refused. 

Arthur  H.  Barrington,  under  circumstances  similar  to 
those  last  detailed,  applied  to  appellant  for  a  policy  of  life 
insurance,  supposing  he  was  to  obtain  a  twenty  annual  pay- 
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ment  life  contract.  His  application  in  fact  called  for  an  an- 
nual payment  life  contract  In  due  time  he  received  such  a 
policy^  accompanied  by  a  letter  not  stating  anything  to  the 
effect  that  it  was  in  accordance  with  the  application.  He 
gave  his  note  for  the  first  premium,  amounting  to  $195.50^ 
which  he  afterwards  paid.  About  five  months  after  receiv- 
ing the  policy  he  examined  it  for  the  first  time,  immediately 
and  readily  discovering  that  it  was  not  what  he  supposed  he 
was  to  get.  A  few  days  thereafter  he  notified  appellant's 
managing  agent  of  the  facts,  tendered  back  the  policy,  and 
demanded  to  be  restored  to  his  former  position,  which  was 
refused. 

There  was  nothing  in  either  instance  misleading  the  appli- 
cant into  receiving  and  retaining  his  policy  as  stated,  other 
than  what  occurred  at  the  time  the  application  was  made,, 
except,  in  respondent's  case,  the  circumstance  of  the  assur- 
ance, in  the  letter  accompanying  the  policy,  that  it  was  the 
one  applied  for. 

Parker  and  Barrington  severally  assigned  their  right 
against  appellant  to  respondent  before  this  action  was  com- 
menced. The  court  held  that  in  each  case,  by  artifice  and 
fraud  of  appellant's  agent,  the  assured  signed  his  application 
for  a  policy,  supposing  it  to  call  for  one  different  from  that 
actually  sent  in  response  thereto;  that  by  reason  thereof  the 
applicant  was  not  estopped  from  rescinding  the  transaction 
with  appellant  if,  before  the  expiration  of  a  reasonable  length 
of  time  after  he  obtained  actual  knowledge  of  the  facts,  he 
made  his  election  in  the  matter ;  that  he  acted  in  that  regard 
within  such  reasonable  time,  and  that  respondent  was  there- 
fore entitled  to  recover  as  to  each  of  the  causes  of  action 
sued  on. 

If  this  decision  depends  wholly  on  whether  the  applicants 
for  insurance  were  estopped  from  rescinding  the  policies,  by 
signing  the  applications  therefor,  they  would  be  entitled  to 
the  relief  granted  by  the  circuit  court.    It  is  elementary  that 
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a  person  of  mature  age  and  sound  mind,  who,  in  his  dealings 
with  another,  deliberately  signs  a  written  instrument,  is  con- 
clusively presumed,  as  to  that  other  and  all  persons  claiming 
under  him,  to  know  and  consent  to  what  the  paper  contains, 
no  fraud  or  deceit  being  used  by  such  other  or  in  his  behalf 
at  the  time  of  such  signing  or  efficiently  reaching  thereto,  rea- 
sonably calculated  to  and  which  does  induce  such  other  to  be- 
come a  party  to  the  instrument  without  reading  it,  and  there 
being  no  mutual  mistake.  It  is  just  as  well  settled  that  where 
there  is  such  fraud  or  deceit,  such  person  is  not  guilty  of  such 
unreasonable  conduct,  in  relying  upon  the  honesty  of  such 
other  and  signing  the  paper  without  reading  it  or  knowing  its 
contents,  as  to  preclude  him  from  obtaining  judicial  redress 
in  some  form  for  the  wrong,  if  he  is  injuriously  affected  by 
the  instrument  not  being  what  such  other's  wrongful  conduct 
induced  him  to  understand  was  its  import,  and  if  he  acts  in 
the  matter  before  the  intervention  of  some  other  element 
legally  efficient  to  render  such  wrong  without  remedy.  Of 
course,  mere  ignorance  by  a  person  of  the  contents  of  a  paper 
which  he  signs  cannot  avail  him  to  avoid  it.  True,  there  are 
decisions  which  do  not  clearly  recognize  that.  Some  of  them 
counsel  for  respondent  point  to  as  excusing  the  applicants 
here,  both  in  not  knowing  the  contents  of  their  applications 
and  in  not  knowing  the  character  of  the  policies  received  in 
response  thereto  tiU  months  after  their  receipt.  Butler  v. 
Regents,  32  Wis.  124;  Schultz  v.  C.  &  N.  W.  R.  Co.  44  Wis. 
638.  So  far  as  such  authorities  are  referred  to  to  show  that 
mere  ignorance  on  the  part  of  the  applicants  for  insurance, 
of  the  contents  of  their  applications,  is  sufficient  to  rebut  the 
legal  presumption  that  such  applications  were  signed  and 
parted  with  by  them  with  knowledge  of  the  contents  thereof, 
and  that  the  written  evidence  may  be  impeached  by  oral  evi- 
dence of  the  actual  bargain  made  at  the  time  the  applications 
were  signed,  they  are  not  in  point,  because  the  court  found 
the  element  of  fraud  reasonably  calculated  to  induce  the  appli- 
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cants  to  sign  the  papers  in  ignorance  of  their  contents.  So- 
far  as  they  are  referred  to  to  excuse  the  applicants  on  the 
ground  of  mere  ignorance,  for  receiving  and  keeping  the 
policies  for  months  without  objection,  they  have  been  dis- 
credited by  more  recent  decisions  of  the  court  Prince  v^ 
Overholser,  75  Wis.  646,  44  N.  W.  775;  German  Bank  v. 
Muth,  96  Wis.  344,  71  N.  W.  361 ;  JackowsU  v.  Illinois  Steel 
Co.  103  Wis.  448,  79  K  W.  757;  Straher  v.  Phenix  Ins.  Co.. 
101  Wis.  413,  77  K  W.  752 ;  McGowan  v.  Supreme  Court 
L  0.  F.  107  Wis.  462,  83  N.  W.  775 ;  Veering  v.  Hoeft,  111 
Wis.  339,  87  N".  W.  298.  It  follows  that  no  further  attention 
need  be  paid  to  the  question  of  whether  the  applicants  were- 
precluded  from  rescinding  their  policies  upon  the  ground  that 
they  might,  had  they  seen  fit  to  use  the  means  in  their  hands  at 
the  time  of  such  signing,  have  known  the  kind  of  policies  they 
were  to  receive.  The  maxim,  "Yigilantihus,  et  nan  doimien- 
tihus,  servat  lex"  (the  law  assists  those  who  watch  and  not 
those  who  sleep),  does  not  apply  to  a  business  transaction  as 
between  parties  thereto  where  one  omits  to  investigate,  rely- 
ing on  assurances  by  the  other  as  to  the  facts,  made  at  the 
time  of  entering  into  the  transaction,  such  as  signing  and 
parting  with  a  paper  by  one  relying  on  representations  as  to 
its  contents  by  the  opposite  party  thereto.  Schultz  v.  C.  & 
N.  W.  R.  Co.  44  Wis.  638 ;  Brooks  v.  Matthews,  78  Ga.  739,. 
3  S.  E.  627 ;  Wenzel  v.  Shulz,  78  Cal.  221,  20  Pac.  404. 

Counsel  vigorously  urges  receding  from  the  former  decision 
to  the  effect  that  it  is  negligence  for  a  person  to  omit  to 
examine  his  policy  of  insurance  as  soon  as  reasonable  oppor^ 
tunity  therefor  is  afforded,  relying  on  assurances  made  by  the 
company's  agent  at  the  time  he  took  the  application,  as  to  the 
kind  of  policy  it  called  for.  We  must  adhere  to  our  former 
conclusion  on  that  point,  notwithstanding  the  decisions  con- 
fidently relied  on  by  counsel  to  show  that  it  is  in  conflict  with 
other  decisions  of  this  court  and  authorities  elsewhere.  We 
believe  the  former  decision  is  right  on  principle,  is  well  sup- 
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ported  by  authorities  cited  in  the  opinion,  and  is  in  strict  ac- 
cordance with  the  doctrine  of  the  supreme  court  of  the  United 
States  on  the  subject,  as  we  shall  show  before  closing  what  we 
have  to  say.  If  it  were  clear  that  there  was  any  conflict  of 
authority  to  be  dealt  with,  as  claimed  by  counsel  for  respond- 
ent, since  the  doctrine  involved  is  within  the  spirit  if  not  the 
letter  of  Mamlock  v.  Fairbanks,  46  Wis.  416,  1  N.  W.  167 ; 
Locke  V.  Williamson,  40  Wis.  377 ;  Warner  v.  Benjamin,  89 
Wis.  290,  62  N.  W.  179,  and  Fair  v.  Peterson,  91  Wis.  182, 
64  N.  W.  863,  and  not  contrary  to  any  other  case  in  this  court 
when  rightly  understood,  we  should  not  hesitate  to  be  guided, 
if  assistance  were  necessary,  by  the  decisions  of  the  supreme 
court  of  the  United  States  rather  than  to  depart  from  the 
settled  position  here,  which  has  not  been  disturbed  since  pro- 
'claimed  clearly  in  the  Mamlock  Case.  Nearly  all  the  author- 
ities which  counsel  for  respondent  rely  upon  relate  to  where 
the  complaining  party  was  lulled  into  security  by  something 
^aid  or  done  by  the  wrongdoer  at  the  time  of  the  particular 
transaction  complained  of.  Under  those  circumstances  it  is 
rightly  held  that  such  person  is  not  inexcusably  negligent. 
The  following  are  samples  of  the  authorities  referred  to: 
Warder,  Bushnell  &  Glessner  Co.  v.  Whitish,  77  Wis.  433, 
434,  46  N.  W.  640,  where  the  rule  in  Mamlock  v.  Fairbanks, 
was  inferentially  affirmed.  The  injured  person,  by  false  rep- 
resentations made  at  the  time,  was  induced  to  sign  a  paper, 
which  was  immediately  taken  away  by  the  wrongdoer.  The 
court  said : 

"This  is  not  the  case  of  a  party,  in  the  absence  of  fraud  or 
mistake,  failing  to  know  the  contents  of  a  written  instrument 
signed  by  himself  by  reason  of  his  own  negligence  or  want  of 
reasonable  care,  as  .  .  .  Herbst  v.  Lowe,  65  Wis.  316, 
26  N.  W.  751.  .  .  .  Certainly  no  one  will  contend  that  a 
person  can  procure  the  signature  of  a  party  to  a  contract  by 
false  representations,  and  then  enforce  the  contract  on  the 
♦ground  that,  had  the  party  so  deceived  been  more  vigilant,  he 
would  have  discovered  the  fraud  in  time  to  have  withheld  his 
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Signature  from  the  contract.  In  other  words,  a  person  cannot 
procure  a  contract  in  his  favor  by  fraud,  and  then  bar  a  de- 
fense to  it  on  the  ground  that  had  not  the  other  party  been  so 
ignorant  or  negligent  he  could  not  have  succeeded  in  deceiving 
him." 

That  clearly  shows  that  the  court  did  not  have  in  mind  the 
action  of  a  person  in  accepting  an  article  in  fulfillment  of  an 
order  therefor,  nothing  being  then  done  to  prevent  or  deter 
such  person  from  seeing  obvious  departures  from  the  thing 
bargained  for.  The  distinction  between  the  two  classes  of 
cases  has  not  always  been  carefully  pointed  out  in  legal  opin- 
ions, and  not  always  recognized,  leading  to  expressions  therein 
quite  liable  to  cause  one  to  go  astray  if  he  does  not  keep  in 
mind  the  philosophy  of  the  rule  that  caveat  emptor  applies 
when  no  deceit  is  exercised  to  reasonably  excuse  a  person  from 
dealing  at  arm's  length,  and  not  when  there  is  such  deceit ; 
and  therefore,  while  it  may  not  apply  to  estop  a  person  from 
successfully  complaining  of  a  transaction  on  account  of  what 
occurred  at  the  time  of  entering  into  it,  it  may  as  to  electing 
whether  to  abide  by  the  transaction  if  he  is  inexcusably  negli- 
gent in  the  matter.  Those  distinctions  are  accurately  pointed 
out  in  the  reasoning  of  Judge  Sanborn  in  New  York  Life 
Ins.  Co.  V,  McMaster,  87  Fed.  63,  and  McMaster  v.  New 
YorJc  Life  Ins.  Co.  99  Fed.  856. 

Another  of  the  authorities  relied  on  by  counsel — one  which 
he  insists  is  directly  in  conflict  with  MamlocJc  v.  Fairbanks 
and  is  supported  by  the  better  reasoning — is  Strohn  v.  D.  & 
M.  R.  Co.  21  Wis.  654;  citing  Boorman  v.  Am.  Exp.  Co. 
21  Wis.  154,  and  King  v.  Woodbridge,  34  Vt.  565,  in  both 
of  which  it  was  held  that  a  party  is  presumed  to  consent  to  the 
conditions  of  a  paper  to  which  he  deliberately  becomes  a  party, 
the  idea  being  that  it  would  be  negligence  for  him  not  to  know 
its  contents ;  and  so  such  knowledge  is  conclusively  presumed 
in  the  absence  of  some  reasonable  excuse  for  his  ignorance. 
So  far  as  the  expressions  in  the  Boorman  and  Strohn  Cases 
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indicate  that  mere  ignorance  is  a  suiBcient  excuse  for  avoiding 
a  paper,  they  have  not  been  followed  in  recent  years,  as  we 
have  shown.  The  real  situation  in  the  Strohn  Case  is  that 
property  was  delivered  to  the  railway  company  for  transporta- 
tion on  the  faith  of  a  verbal  imderstanding  had  at  the  time  of 
the  delivery.  The  property  had  been  sent  forward  and  was  so 
situated  that  the  transaction  could  not  be  varied  when  the  ^ 

freight  receipt,  containing  the  clause  complained  of,  was  de- 
livered to  the  shipper.  Speaking  to  those  circimistances  the 
court  said  the  shipper  had  a  right  to  rely  on  the  verbal  under- 
standing, and  was  not  bound,  immediately  upon  receiving  the  | 
freight  receipt,  to  examine  it,  and  used  expressions,  it  is  true, 
somewhat  out  of  harmony  with  Mamlock  v.  Fairbanks.  The 
case  has  never  been  cited  by  this  court  during  the  thirty-six 
years  since  it  was  decided,  to  sustain  such  expressions  as  good 
law ;  while  Mamlock  v.  Fairbanks  has  been  followed  over  and 
over  again,  is  firmly  entrenched  in  the  jurisprudence  of  the 
state,  and  is  treated  by  text  writers  and  courts  elsewhere  as 
proclaiming  sound  doctrine.  The- Strohn  Case,  with  the  lim-  | 
itations  necessary  to  harmonize  it  with  current  authority,  was 
cited  in  Schaller  v.  C.  &  N.  W.  R.  Co.  97  Wis.  31,  71  K  W. 
1042,  this  language  being  used : 

"From  the  delivery  and  acceptance  of  the  bill  of  lading  at 
the  time  the  goods  were  delivered  to  defendant  for  shipment, 
the  presumption  arises  that  plaintiff  assented  to  it.  .  .  . 
The  presumption  is  not  conclusive,  but  mere  ignorance  of  the 
contents  of  the  bill  of  lading,  arising  from  failure  to  read  it  or 
to  make  some  reasonable  effort  to  obtain  information  in  that 
regard,  in  the  absence  of  any  evidence  of  fraud  on  the  part  of 
the  defendant  or  of  the  use  of  any  means  to  deter  the  shipper 
from  fully  understanding  the  contract,  is  not  sufficient  to  I 

overcome  it."  i 

Again  the  court,  after  saying,  in  effect,  that  ignorance  is  no 
defense  to  a  contract  where  the  making  thereof  springs  from 
inexcusable  neglect,  used  this  language: 
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"The  familiar  rule  applies  that  if  a  person  makes  a  wifitten 
contract  with  another,  he  takes  upon  himself  the  responsibil- 
ity of  acting  intelligently,  and  exercising  ordinary  care  to 
inform  himself  of  its  provisions.  Failure  to  read  the  con- 
tract or  to  examine  it,  or,  in  case  of  inability  to  do  so  without 
assistance,  to  obtain  such  assistance  if  reasonably  within 
reach,  is  negligence  as  a  matter  of  law." 

To  the  same  effect  are  Herbst  v.  Lowe,  65  Wis.  316,  26  N. 
W.  761;  Fuller  v.  Madison  Mut.  Ins.  Co.  36  Wis.  699; 
Bonneville  v.  Western  Assurance  Co.  68  Wis.  298,  32  N.  W'. 
34;  Wilcox  v.  Continental  Ins.  Co.  85  Wis.  197,  55  N.  W. 
188 ;  Coates  &  Sons  v.  Buck,  93  Wis.  128,  67  K  W.  23. 
In  this  class  of  cases  the  question  involved  was,  under  what 
circumstances  can  a  person,  by  oral  evidence,  impeach  a  writ- 
ten contract?  As  shown  in  the  federal  cases,  the  deceit  of 
one  person  affecting  the  conduct  of  another  in  becoming  a 
party  to  a  written  instrument,  must  refer  to  the  particular 
instrument  in  controversy,  and  to  deceit  in  the  transaction 
leading  to  the  injured  party's  signing  or  accepting  the  instru- 
ment. That  applies  in  this  case  to  the  signing  of  the  appli- 
cations for  insurance,  but  not  to  the  acceptance  and  retention 
of  the  policies. 

Another  of  the  authorities  cited  on  this  branch  of  the  case 
is  Chtnther  v.  Ullrich,  82  Wis.  222,  52  N.  W.  88,  where  a  per- 
son purchased  real  estate  on  the  faith  of  false  representations, 
made  at  the  time  of  the  purchase,  respecting  the  location  of 
the  property.  West  v.  Wright,  98  Ind.  335,  is  another  case. 
There  a  person  purchased  land  of  another  on  the  faith  of  false 
representations  made  by  such  other  as  to  the  record  title  to  the 
property. 

Strong  language  was  used  in  deciding  the  case,  condemn- 
ing the  transaction  and  stating  the  law  along  lines  many  times 
laid  down  by  this  court,  but  having  no  reference  to  such  a 
situation  as  that  here  presented,  so  far  as  relates  to  the  ac- 
ceptance and  retention  of  the  policies,  leaving  out  of  view  for 
Vol.116— 27 
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jthe  time  being  the  question  of  whether  anything  occurred  sub- 
sequent to  the  mfllciTig  of  the  applications  to  induce  such  ac- 
ceptance and  retention,  reasonably  calculated  to  deter  the  ap- 
plicants from  examining  the  policies.  McKinnon  r.  Yollmar, 
75  Wis.  82,  42  N.  W.  800;  Montreal  R.  L.  Co.  v.  Mihills,  80 
Wis.  640,  50  N*.  W.  507;  Porter  v.  Beattie,  88  Wis.  22,  59 
K  W.  499;  Beetle  v.  Anderson,  98  Wis.  5,  73  N.  W.  560; 
Hart  V.  Moulton,  104  Wis.  349,  359,  80  N.  W.  599.  Counsel 
quotes,  and  recited  it  upon  the  oral  argument  with  appropri- 
ate emphasis,  overlooking,  as  it  seems,  that  it  does  not  apply 
to  the  facts  of  this  case, — ^leaving  out  of  view  for  the  moment, 
as  before  said,  the  question  of  whether  any  circumstance  oc- 
curred at  the  time  of  the  delivery  of  the  policies  reasonably 
calculated  to  mislead  the  persons  insured, — this  language 
from  West  v.  Wright,  98  Ind.  335. 

"I  cannot,  however,  assent  to  extend  the  maxim  caveat 
emptor  so  far  as  to  hold  that  where  a  vendor  of  real  estate,  for 
the  fraudulent  purpose  of  effecting  a  sale,  makes  a  positive 
representation  of  particular  facts  respecting  the  title,  which 
he  knows  or  has  good  reason  to  believe  to  be  false,  and  which 
turn  out  to  be  false  in  fact,  but  which,  if  true,  would  make 
the  title  good,  he  cannot  be  held  liable  in  an  action  for  fraud, 
or  the  vendee  can  have  no  right  to  rescind,  because  he  had  it 
in  his  power  to  ascertain  from  the  records  the  truth  or  false- 
hood of  the  representation  and  the  true  state  of  the  title,  but 
has  neglected  to  do  so,  in  reliance  upon  the  truth  of  the 
vendor^s  representation  of  the  facts.  There  may  be  good 
prudential  reasons  why,  when  I  am  selling  you  a  piece  of  land, 
or  a  mortgage,  you  should  not  rely  upon  my  statement  of  the 
facts  of  the  title,  but  if  I  have  made  that  statement  for  the 
fraudulent  purpose  of  inducing  you  to  purchase,  and  you  have 
in  good  faith  made  the  purchase  in  reliance  upon  its  truth, 
instead  of  making  the  examination  for  yourself,  it  does  not 
lie  with  me  to  say  to  you,  'It  is  true  I  lied  to  you,  and  for  the 
purpose  of  defrauding  you,  but  you  were  guilty  of  negligence, 
of  want  of  ordinary  care,  in  believing  that  I  told  the  truth ; 
and  because  you  trusted  to  my  word,  when  you  ought  to  have 
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suspected  me  of  falsehood,  I  am  entitled  to  the  fruits  of  my 
falsehood  and  cunning,  and  you  are  without  remedy/  " 

It  will  be  easily  seen  that  the  court  held  that  there  was  no 
negligence  on  the  part  of  the  injured  person  in  that  case,  be- 
cause he  relied  upon  the  positive  representations  made  by  the 
wrongdoer  at  the  time  the  transaction  was  entered  into.  To 
make  that  apply  to  this  case  we  must  be  able  to  point  to  some- 
thing said  or  done  by  the  appellant  at  the  time  the  policies 
were  delivered,  reasonably  calculated  to  deter  the  persons 
receiving  the  same  from  making  any  examination  thereof. 
Prince  v.  Overholser,  75  Wis.  646,  44  N.  W.  775,  was  re- 
ferred to.  There  the  rule  of  Mamloch  v.  Fairbanks,  46  Wis. 
416, 1  N.  W.  167,  was  expressly  affirmed,  the  court  saying,  in 
effect,  that  to  take  the  case  out  of  the  rule  there  must  be  fraud 
or  mistake  of  such  a  nature  that  the  defendant  could  not,  with 
reasonable  diligence,  acquire  knowledge  thereof  when  put 
upon  his  inquiry. 

We  should  say  in  passing  that  we  deem  it  to  be  elementary 
law,  as  held  in  Locke  v.  Williamson,  40  Wis.  377,  that  when 
a  person  receives  an  article  pursuant  to  an  order  or  contract 
therefor,  he  is  put  upon  inquiry  as  to  departures  therein  from 
the  thing  bargained  for,  which  are  open  to  ordinary  observa- 
tion, nothing  occurring  then  to  induce  him  to  accept  the 
article  as  satisfying  the  order  or  contract  without  examin- 
ing it.  Such  is  the  rule  laid  down  in  the  federal  court  in 
the  McMaster  Cases  in  all  stages  of  the  litigation  over  the  six 
policies  involved  in  the  transaction,  with  which  the  court  had 
to  deal.  In  all  stages  of  the  litigation  up  to  and  inclusive 
of  the  final  disposition  thereof  by  the  supreme  court  of  the 
United  States,  as  we  shall  see  hereafter,  the  rule  we  have 
stated  was  clearly  recognized  and  applied.  We  might  go  on 
through  substantially  all  the  great  array  of  cases  cited  by 
counsel  to  show  that  deceit  practiced  by  the  appellant's  agent 
in  obtaining  the  applications  for  insurance  excused  the  appli- 
cants from  making  any  examination  of  their  policies  when  re- 
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ceived,  with  the  same  result  as  with  those  to  which  we  have 
referred.  To  do  so  would  .draw  this  opinion  out  to  a  very 
great  length,  which  i»  what  we  desire  to  avoid.  We  will 
suspend  on  the  question  here  discussed,  believing  that  the  law 
js  fully  established  and  that  we  have  clearly  demonstrated  it, 
that  a  pei*son  is  negligent  in  receiving  an  article  and  accepting 
it  Avithout  any  examination  thereof,  wholly  relying  on  repre- 
sentations, whether  fraudulent  or  not,  made  at  or  previous  to 
the  time  when  the  article  was  contracted  for  or  ordered.  In 
this  it  should  be  understood  that  the  mere  reception  of  the 
article  does  not  imply  acceptance  thereof  till  the  expiration  of 
reasonable  time  for  examination.  That  is  the  rule  of  Locke  v. 
Williamson. 

It  is  earnestly  contended  by  counsel  for  respondent  that  the 
former  decision,  holding  that  negligence  on  the  part  of  the  in- 
sured persons,  in  receiving  and  retaining  the  policies  for  a 
long  time  without  objection,  stands  eflFectively  in  the  way  of 
respondent's  recovery,  is  wrong  on  principle:  (1)  Because 
negligence  does  not  preclude  relief  by  a  person  damaged  by 
intentional  wrongdoing;  (2)  Negligence  of  one  does  not  ac- 
crue to  the  benefit  of  another  to  whom  he  owes  no  duty; 
(3)  The  court's  decision  is  out  of  harmony  with  the  doctrine 
that  a  person  cannot  profit  by  his  o^vn  wrong ;  (4)  Nothing 
short  of  actual  knowledge  prevents  relief  till  the  right  in- 
volved is  extinguished  by  the  statute  of  limitations, — ^that 
reasonable  means  of  knowledge,  and  negligence  in  not  profit- 
ing by  it,  from  which  knowledge  in  fact  is  presumed,  is  not 
sufficient.  We  will  briefly  answer  each  of  the  propositions, 
though  in  doing  so  we  must  repeat,  somewhat,  what  was 
formerly  said.  * 

1.  The  conclusive  answer  to  the  first  proposition  is  that  it 
does  not  necessarily  apply  here,  leaving  out  of  view  the  ques- 
tion of  whether  anything  occurred  inducing  belief  as  to  thc^ 
character  of  the  policies  at  the  time  they  were  received,  be- 
cause it  relates  only  to  when  there  is  a  concurrence  of  inten- 
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tional  wrongdoing  and  negligence  producing  the  injury,  not 
where  inexcusable  inadvertence  actually  intervenes  between 
the  wrong  and  the  injury  complained  of,  so  as  to  stand  as  the 
real  producing  cause  of  such  injury. 

2,  3.  The  second  proposition  does  not  fit  this  case,  be- 
cause the  inexcusable  negligence  of  a  person,  in  entering  into 
or  abiding  by  a  business  transaction  with  another  guilty  of 
deception,  influencing  such  person's  conduct  in  the  matter,  is 
not  held  to  be  a  direct  defense  to  such  person's  claim  for  re- 
dress, but  to  be  evidence  of  acquiescence  with  knowledge  of 
the  facts,  or  in  connection  with  injury  to  such  other  by  delay 
in  such  person's  asserting  his  right  to  relief,  if  such  assertion 
were  successful,  or  in  connection  with  some  other  efiScient 
circumstance,  to  estop  such  person  from  doing  anything  in- 
consistent therewith.  Even  a  wrongdoer  has  rights  which  the 
law  respects.  A  person  injuriously  affected  by  the  wrong  of 
another  in  a  business  transaction  may  himself  be  guilty  of 
wrong  in  asserting  his  right  to  redress,  so  affecting  the  latter 
as  to  give  him  the  right  to  use  the  doctrine  of  estoppel  for  his 
protection  against  the  former's  claim.  A  third  answer  is 
this :  Inexcusable  negligence  of  a  person  in  his  business  trans- 
actions with  another  is  not,  as  said  in  the  former  opinion, 
held  to  be  a  defense  to  the  former's  claim  for  redress  out  of 
any  favor  found  in  the  law  for  the  latter,  or  defense,  strictly 
so  called,  to  such  claim  at  all,  in  any  other  sense  than  that 
the  law  affords  no  redress  under  the  circumstances,  its  policy 
being  only  to  aid  those  who  use  some  reasonable  degree  of 
care  to  guard  their  own  interests.  All  of  such  reasons,  we 
apprehend,  will  readily  be  recognized  as  elementary  law. 

Answering  more  particularly  counsel's  first  proposition,  a 
contract  entered  into  by  fraud  on  one  side,  or  mistake  through 
negligence  on  the  other,  is  iiot  absolutely  void.  While  in  one 
sense  it  is  not  the  contract  of  the  latter  at  all,  because  of  his 
nonassent  to  its  terms  with  knowledge  of  the  facts,  he  may 
add  the  element  of  assent  at  any  time,   actually  or  con- 
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Btructively.  Such  a  transaction  is  not  then,  in  a  l^al  sense, 
absolutely  void ;  it  is  only  voidable.  Weed  v.  Page,  1  Wis. 
503,  512 ;  Potter  v.  Taggart,  54  Wis.  395,  400, 11  N.  W.  678. 
When  the  essential  element  of  assent  is  added,  it  gives  effect 
to  the  transaction  as  a  binding  contract  from  the  beginning, 
the  same  as  if  no  deception  had  been  practiced.  The  evi- 
dence of  such  assent  may  rest  solely  in  inexcusable  neglect 
of  the  injured  person  to  do  anything  inconsistent  with  the 
validity  of  the  contract.  Then  if  such  person  fails  to  re 
cover,  such  other  does  not,  in  the  sense  of  the  salutary  doctrine 
which  counsel  invokes,  profit  by  his  own  wrong,  but  by  such 
person's  submission  to  the  wrong.  Or,  if  the  other  element 
be  added,  of  misleading  the  wrongdoer  himself  in  the  mean- 
time, the  recovery  is  defeated  by  such  person's  own  wrong, 
misleading  the  first  wrongdoer  to  his  prejudice,  upon  prin- 
ciples of  estoppel.  Speaking  of  contracts  voidable  for  fraud, 
it  is  said  in  Wald,  Pol.  Cont  p.  539 : 

"Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence  of  an  election  to  affirm 
the  contract ;  and  this,"  says  the  writer,  "is  in  truth  the  only 
effect  of  lapse  of  time,"  by  itself. 

Again  the  writer  says  (page  541)  : 

"The  party  who  made  the  misrepresentation  in  the  first  in- 
stance may  have  acted  on  the  faith  of  the  contract  being  valid 
in  such  a  manner  that  a  subsequent  rescission  would  work 
irreparable  injury  to  him." 

Keeping  in  mind  that  rescission,  whether  the  object  of  a 
suit  in  equity  or  forming  the  basis  of  a  rescission  at  law,  is 
governed  by  equitable  principles  (Oates  v.  Raymond,  106 
Wis.  657,  82  N.  W.  530;  Oay  v.  D.  M.  Osborne  &  Co.  102 
Wis.  641,  78  N.  W.  1079 ;  Ludington  v.  Patton,  111  Wis. 
208,  86  N.  W.  571),  the  application  of  this  language  from 
the  opinion  of  Sir  Baenes  Peacock,  in  Lindsay  Petroleum 
Co.  V.  Hurdy  L.  R.  6  P.  C.  221,  239,  to  the  facts  before  us  is 
not  difficult  to  see: 
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^^Where  it  would  be  practically  unjust  to  give  a  remedy, 
either  because  the  party  has,  by  his  conduct,  done  that  which 
might  fairly  be  regarded  as  equiyalent  to  a  waiver  of  it,  or 
where  by  his  conduct  and  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation  in 
which  it  would  not  be  reasonable  to  place  him  if  the  remedy 
were  afterwards  to  be  asserted,  in  either  of  these  cases,  lapse 
of  time  and  delay  are  most  material,  .  .  .  Two  circum- 
stances, always  important  in  such  cases,  are,  the  length  of  the 
delay  and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party  and  cause  a  balance  of  justice 
or  injustice  in  taking  the  one  course  or  the  other,  so  far  as 
relates  to  the  remedy." 

In  Clough  v.  L.  £  N.  W,  R.  Co.  L.  R.  7  Exch.  26,  35, 
Mellob,  J.,  said,  in  effect,  that  if  a  person  is  induced  to  enter 
into  a  contract  by  fraud,  he  has  his  election  to  avoid  it  till  he 
elects  to  affirm  it,  and  that  lapse  of  time  alone  may  constitute 
conclusive  evidence  of  such  election,  with  this  exception,  how- 
ever: 

"If  the  rights  of  innocent  third  persons  intervene  in  the 
meantime,  or  if  in  consequence  of  the  delay  the  position  of 
the  wrongdoer  is  affected,  it  will  preclude  him  (the  injui*ed 
party)  from  exercising  his  right  of  rescission." 

See  also  to  the  same  effect,  Oakes  v.  Turquand,  L.  R.  2  H. 
L.  325 ;  Houldsworth  v.  City  of  Glasgow  Bank,  5  App.  Cas. 
317 ;  Kerr,  Fraud  &  Mistake  (3d  ed.  Williams),  10. 

Those  principles  apply  with  great  force  to  this  class  of 
cases.  The  respondent  had  the  full  benefit  of  his  insurance 
for  nearly  a  year  before  he  repudiated  the  transaction,  and 
his  assignees  had  the  benefit  of  theirs  for  months  before  they 
acted  in  that  regard.  The  entire  period  covered  by  the  first 
premium  upon  respondent's  policy  had,  before  he  refused  to 
abide  by  such  policy,  nearly  expired.  No  one  would  venture 
to  claim  that  if  he  had  died  during  such  period  of  delay  the 
company  would  not  have  been  bound  by  the  policy  and  his 
personal  representatives  would  not  have  enforced  it.  During 
all  that  time  the  money  paid  by  respondent  for  his  policy 
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formed  a  part  of  the  fund  relied  upon  by  the  other  policy 
holders  for  their  protection,  part  of  the  assets  of  the  company 
upon  which  all  its  operations  were  based.  It  was  not  guilty 
of  any  moral  turpitude  except  by  imputation.  Its  officers 
were  not  guilty  of  any  wrongdoing  whatever.  They  sup- 
posed, and  had  a  right  to  suppose,  for  months,  that  the  com- 
pany's soliciting  agent  acted  honestly  in  obtaining  the  applica- 
tions for  the  policies.  They  knew  that  the  policies  issued, 
received  and  retained  were  in  strict  accordance  with  the  ap- 
plications. They  carried  the  risk  assumed  on  their  books  as 
part  of  their  liabilities,  and  the  premiums  paid,  as  before  in- 
dicated, as  part  of  their  assets.  All  the  policy  holders  of  the 
company  were  interested  in  the  fund  of  which  the  money 
sought  to  be  recovered  formed  a  part,  and  many  of  them,  we 
may  rightly  assume,  joined  the  company  during  the  period  of 
delay. 

Speaking  more  particularly  in  regard  to  the  third  reason 
we  have  given  for  condemning  counsel's  second  proposition, 
that  the  rule  declared  in  the  former  opinion,  that  negligence 
may  prevent  a  recovery  in  a  case  like  this,  is  wrong  on  prin- 
ciple,— ^the  rule  following  the  maxim,  The  law  assists  the 
vigilant,  not  the  careless,  *'Yigilantihus,  et  non  dormientibus 
succurani  jura,"  is  grounded  on  that  wise  policy  in  the  law 
which  at  every  turn  of  life  casts  upon  all  persons  in  severalty, 
who  are  of  sound  mind  and  mature  years,  the  personal  duty 
to  exercise  some  reasonable  degree  of  care  for  their  own  pro- 
tection, enforcing  it,  in  some  casea,  solely  by  refusing  to  open 
the  doors  of  judicial  tribunals  to  those  who  deal  heedless  of 
their  interests,  depending  upon  the  courts  to  protect  them 
from  injurious  results,  as  that  policy  which  in  the  end  best 
protects  individual  members  of  society  and  at  the  same  time 
guards  against  those  responsibilities  that  can  be  better  borne 
in  an  individual  way,  being  unnecessarily  or  unreasonably, 
to  any  extent,  cast  upon  the  public  at  large.  In  that,  as  can 
readily  be  seen,  the  courts,  while  not  excusing  at  all  the 
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iniquity  of  the  wrongdoer,  regarding  the  interests  of  society 
as  a  whole  as  well  as  individual  rights,  place  a  reasonable 
limit  upon  the  use  of  those  instruments  provided  for  admin- 
istering justice  between  man  and  man.  Litigants  do  not  bear 
the  burden  of  administering  justice  except  in  a  very  small 
degree.  It  is  borne  in  the  greater  part  by  the  public  at  large. 
Proper  appreciation  of  that  will  enable  one  to  easily  and 
clearly  see  the  wisdom  of  that  policy  which  extends  the  bene- 
fit of  courts  of  law  in  business  matters,  only  to  those  who  use 
common  prudence  to  guard  their  own  interests.  One  may 
consent,  either  actually  or  constructively,  to  be  imposed  upon, 
if  he  sees  fit,  in  a  business  transaction,  and  the  courts  ^vill 
not  interfere.  It  is  unfortunate  that  courts  have  sometimes 
been  so  swayed  by  apparent  hardship  in  applying  the  rules 
we  have  stated  to  particular  cases,  as  to  use  language  in 
opinions  leading  to  false  notions  both  as  to  the  reason  of  the 
law  and  its  application, — ^language  quite  liable  to  mislead  un- 
less one  is  firmly  grounded  in  the  philosophy  of  the  law  so  as 
not  to  be  unduly  disturbed  by  the  rhetorical  flights  some- 
times indulged  in  by  judges,  seemingly  losing  sight,  for  the 
moment,  of  a  safe  landing  place.  Evidence  of  such  mental 
excursions  is  not  hard  to  find  in  some  of  the  quotations  called 
to  our  attention  by  the  learned  counsel  for  respondent,  which 
have,  perhaps  not  unreasonably,  produced  conviction  in 
counsers  mind  that  the  judgment  appealed  from  is  wholly 
right.  The  correct  idea  is  expressed  by  a  leading  case  in  the 
supreme  court  of  the  United  States,  often  cited  and  followed 
by  this  court,  and  cited  by  the  learned  counsel  for  respondent, 
substantially  thus:  Want  of  proper  care  on  the  part  of  the 
vendee  of  an  article  to  protect  himself  from  imposition  takes 
from  him  all  just  claims  for  relief,  whether  his  negligence  is 
attributable  to  his  indolence  or  credulity.  Slaughter  v.  Ger- 
son,  13  Wall.  379.  Clearly,  the  court  used  the  term  "just 
claim"  solely  as  regards  the  right  of  the  purchaser  to  invoke 
judicial  power  to  save  himself  from  loss,  not  with  the  idea 
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that  the  moral  wrong  done  by  the  vendor  could  be  balanced 
by  his  victim's  negligence.  Obviously,  there  are  many  such 
wrongs  for  which  the  machinery  of  courts  does  not  furnish  a 
remedy.  Perhaps  the  reason  for  the  rule  is  as  clearly  stated 
in  the  early  case  of  Moore  v.  Turbeville,  2  Bibb,  602,  often 
cited  by  courts  and  text  writers,  as  anywhere: 

"There  are  many  instances  in  which  a  person  may  be  guilty 
of  a  moral  delinquency,  without  incurring  a  legal  respon- 
sibility; for  legal  obligations  are  necessarily  more  circum- 
scribed in  their  nature  than  moral  duties.  Fides  servanda 
is  indeed  a  rule  of  law,  as  well  as  of  morality,  and  will  be 
rigorously  enforced  in  favor  of  one  who  is  chargeable  with  no 
culpable  negligence  or  inattention  to  his  own  interest.  But 
to  one  so  chargeable,  the  law  will  not  afford  relief.  .  .  . 
The  law  does  not  deny  its  aid  in  such  case,  because  it  looks 
upon  a  want  of  candor  and  sincerity  with  indulgence,  but  be- 
cause it  will  not  encourage  that  indolence  and  inattention, 
which  are  no  less  pernicious  to  the  interest  of  society.  A 
diligent  attention  to  our  own  concerns  as  well  as  good  faith  to 
others,  is  a  virtue ;  and  the  law,  while  it  recognizes  the  rules 
which  tend  to  preserve  the  latter,  at  the  same  time  is  careful 
to  guard  the  principles  which  prompt  to  the  exercise  of  the 
former.  With  respect  to  points  plainly  within  the  reach  of 
every  man's  observation  and  judgment,  and  where  an  ordi- 
nary attention  would  be  sufficient  to  guard  against  imposi- 
tion, the  want  of  such  attention  is,  to  say  the  least,  an  in- 
excusable negligence.  To  one  thus  supinely  inattentive  to 
his  own  concerns,  and  improvidently  and  credulously  con- 
fiding in  the  naked  and  interested  assertions  of  another,  the 
maxim,  'Vigilantihus  et  non  dormientibus  jura  subveniunt' 
emphatically  applies,  and  opposes  an  insuperable  objection 
to  his  obtaining  the  aid  of  the  law." 

The  supreme  court  of  Ohio,  in  ^tna  Ins.  Co.  v.  Reed,  3& 
Ohio  St  283,  speaking  on  the  same  subject  and  citing  in  sup- 
port a  multitude  of  authorities,  said  that  in  matters  of  con- 
tract, if  one  negligently  omits  to  guard  his  own  interests,  the 
law  will  not  lend  its  help  to  aid  him.  Pages  could  be  covered 
in  citations  to  the  same  effect. 
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4.  Counsel  for  respondent  further  attacks  the  former  de- 
cision, standing  firmly  on  the  theory  which  the  circuit  court 
supposed  ruled  the  case,  that,  conceding  n^ligence  may 
affect  the  right  to  recover  in  a  case  like  this,  it  does  not  so 
operate  in  the  absence  of  actual  notice  of  the  fraud ;  that  if 
the  wronged  party  is  not  thereafter  negligent  in  electing 
what  course  he  will  pursue  and  informing  the  wrongdoer 
thereof,  the  remedy  for  rescission  in  equity  or  for  damages 
at  law  based  on  a  previous  rescission  by  the  act  of  the  party, 
will  remain  open  to  such  party.  It  will  be  observed  that  the 
trial  court  did  not  deal  at  all,  in  the  findings,  with  whether 
the  policy  holders  were  negligent  in  discovering  the  facts 
respecting  the  fraud.  Counsel's  contention  was  evidently 
adopted,  that  mere  constructive  notice,  evidenced  by  negli- 
gence in  not  profiting  by  reasonable  opportunity  to  discover 
the  fraud,  only  sets  running  the  statute  of  limitations.  We 
confess  there  is  some  judicial  support  for  that,  contrary,  how- 
ever, to  the  great  weight  of  authority,  and  to  Mamlock  v. 
Fairbanks,  46  Wis.  416,  1  N.  W.  167,  and  authorities  afiirm- 
ing  that  case  in  this  court,  as  respondent's  counsel  seem  to 
appreciate.  An  earnest  appeal  to  disregard  the  Mamlock 
Case  is  made,  though  it  is  nowhere  pointed  out  that  it  has 
been  directly  discredited  by  this  or  any  other  court  or  text 
writer,  and  it  is  not  and  cannot  be  denied  that  it  has  been 
here  many  times  affirmed  in  spirit  if  not  in  letter.  We  have 
not  been  able  to  discover  in  any  of  the  authorities  brought  to 
our  attention  a  satisfactory  reason  for  departing  from  the 
established  judicial  policy  of  the  state  indicated  in  that  case. 
No  case  in  this  court  has,  in  the  decision  thereof,  directly  or 
indirectly  favored  the  doctrine  that  the  right  to  rescind  a  con- 
tract for  fraud  continues  during  the  running  of  the  statute 
of  limitations  regardless  of  constructive  notice  of  the  facts. 
Means  of  knowledge  of  the  fraud,  said  the  court  in  the  Mam- 
lock Case,  is  always  a  material  question  in  determining  the 
right  of  rescission,  and  that  is  within  the  principle  of  caveat 
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emptor,  citing  as  a  "principle  so  universally  recognized  by 
the  authorities  that  it  needs  no  further  reference,"  Kerr, 
Fraud  &  Mistake,  101,  to  the  effect  that  he  who  has  under  all 
the  circumstances  reasonable  opportunity  to  discover  the 
deceit,  is  chargeable  with  knowledge  thereof  to  the  same  effect 
as  if  he  possessed  actual  knowledge  of  the  subject.  That 
doctrine  is  laid  down  in  2  Parsons,  Cont.  pp.  781,  782,  in 
these  words : 

"If  he  rescinds  on  the  ground  of  fraud,  he  must  do  it  at 
once  on  discovering  the  fraud." 

"Any  delay,  especially  if  it  be  injurious  to  the  other  party, 
would  be  regarded  as  a  waiver  of  his  right." 

"The  mere  lapse  of  time,  if  it  be  considerable,  goes  iar  to 
establish  a  waiver  of  this  right;  and  if  it  be  connected  with 
an  obvious  ability  on  the  part  of  the  defrauded  person  to  dis- 
cover the  fraud  at  a  much  earlier  period,  by  the  exercise  of 
ordinary  care  and  diligence,  it  would  be  almost  conclusive." 

In  Erlanger  v.  New  Sombrero  Phosphate  Co.  3  App.  Cas. 
1283,  the  language  heretofore  quoted  from  the  judgment  of 
the  privy  council  in  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R. 
6  P.  C.  221,  was  cited  with  approval,  with  remarks  by  Lord 
Blackbubn,  recognizing  that  the  deceived  party  may  forfeit 
his  right  to  rescind  by  failing  to  make  his  claim  in  that  re- 
gard with  reasonable  promptness  after  "he  knows  or  may 
with  reasonable  diligence  know  that  he  has  been  defrauded." 
Moncreiff,  Fraud  &  Misrep.  282. 

McCariy  v.  New  York  Life  Ins.  Co.  74  Minn.  530,  77  N. 
W.  426,  is  cited  by  counsel  as  in  direct  conflict  with  Mamloch 
V.  Fairbanks.  The  court  there  treated  the  subject  of  negli- 
gence as  evidence  of  waiver,  and  negligence  as  a  defense,  but 
not  as  involving  the  right  to  judicial  remedies  as  affected  by 
public  policy.  A  clear  distinction  was  pointed  out  between 
negligence  of  a  person  in  not  protecting  himself  from  fraud 
perpetrated  by  another  at  the  time  of  signing  and  delivering 
to  such  other  an  application  for  an  insurance  policy,  and 
negligence  in  failing  to  discover  obvious  departures  from  the 
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application  when  the  policy  is  received,  nothing  occurring  at 
the  time  to  lull  such  person  into  security  on  the  subject  The 
language  used  by  the  learned  judge  as  to  the  last  situation 
mentioned,'  wherein  some  discrimination  is  made  between 
the  rights  of  a  person  injured  by  the  fraud  of  another,  aa 
against  such  other  and  as  against  third  persons,  leaving  out 
of  view  the  doctrine  of  estoppel,  overlooked  as  it  seems  some 
elementary  principles  which  we  have  mentioned,  and  is  in 
direct  conflict  with  the  federal  cases  to  which  we  have  re- 
ferred and  will  hereafter  more  particularly  refer.  It  is 
significant  that  the  subject  was  treated  very  briefly,  no  author- 
ities being  cited  to  support  what  was  said.  However,  where 
the  court,  earlier  in  the  case,  discussed  and  disposed  of  the 
question  of  whether  constructive  notice  of  the  fraud  sets 
running  the  time  within  which  the  wronged  party  can  rescind, 
constructive  notice  was  recognized  as  effective  as  well  as 
actual  notice,  and  it  was  inferentially  held  that  a  statement 
of  the  rule  not  so  recognizing  the  law  to  be  is  inaccurate. 
Here  is  the  language  used : 

"The  rule,  as  generally  laid  do^vn  in  the  books,  is  that  the 
right  of  rescission  accrues  only  after  discovery  of  the  frauds 
and  that  delay  is  not  imputable  against  the  party  defrauded,, 
imtil  he  makes  that  discovery.  But,  we  have  no  doubt  that 
there  may  be  cases  where  the  party  is  so  grossly  negligent  in 
failing  to  use  means  of  knowledge  within  his  possession, 
which  he  was  bound  to  avail  himself  of,  that  delay  would  be 
imputable  to  him,  even  before  he  actually  discovered  the 
fraud.  Hence  perhaps  a  more  accurate  statement  of  the  rule 
is  that  delay  is  not  imputable  to  the  party  defrauded  until  he 
has  sufficient  knowledge  of  the  fraud  to  make  the  delay  ma- 
terial, or  such  means  of  knowledge  as  he  was  bound  to  avail 
himself  of 

Leake,  Cent.  324,  and  Brovme  v.  McClintock,  L.  R  6  H. 
L.  456,  were  referred  to,  which  amply  support  what  was  said. 
That  which  the  learned  judge  said  was  perhaps  the  way  to 
accurately  state  the  rule  was  thus  recognized  by  Mr.  Justice 


430  SUPREME  COURT  OF  WISCONSIN.       [Fbb. 

Bostwick  Y.  Mutual  Life  Inisk  Ckx  116  Wis.  39a 

Field  to  be  the  law,  in  Slaughter  v.  Gerson,  18  Wall  383, 
to  which  we  have  before  referred : 

"A  court  of  equity  will  not  undertake,  any  more  than  a 
court  of  law,  to  relieve  a  party  from  the  consequences  of  his 
own  inattention  and  carelessness.  Where  the  means  of 
knowledge  are  at  hand  and  equally  available  to  both  parties, 
and  the  subject  of  purchase  is  alike  open  to  their  inspection, 
if  the  purchaser  does  not  avail  himself  of  these  means  and 
opportunities,  he  will  not  be  heard  to  say  that  he  has  been 
deceived  by  the  vendor^s  misrepresentations.  If,  having  eyes, 
he  will  not  see  matters  directly  before  him,  where  no  conceal- 
ment is  made  or  attempted,  he  will  not  be  entitled  to  favor- 
able consideration  when  he  complains  that  he  has  suffered 
from  his  own  voluntary  blindness,  and  been  misled  by  over- 
confidence  in  the  statement  of  another." 

The  exception  mentioned, — ^whicb  is  found  in  all  careful 
statements  of  the  law  in  these  words:  "where  no  conceal- 
ment is  made  or  attempted" — ^we  have  heretofore  shown,  re- 
fers to  concealment  made  or  attempted  by  sopie  act  of  the 
wrongdoer  at  the  time,  or  efficiently  reaching  to  the  occasion, 
when  the  wronged  party  should  exercise  his  senses,  reason- 
ably, to  protect  his  own  interests.  It  will  be  seen  that  tlie 
law  was  so  distinctly  applied  in  the  McMaster  Cases  to  which 
we  shall  presently  refer.  We  might  go  on  reenforcing  the 
Mamlock  Case  by  a  large  number  of  citations,  though  we  con- 
fess that  the  inaccurate  statement  of  the  rule  under  discus- 
sion, recognized  by  Judge  Mitchell,  as  before  indicated, 
can  be  found  many  times  in  legal  opinions  where  constructive 
knowledge  was  not  material,  and  in  some  instances,  probably, 
it  formed  the  basis  for  erroneous  decisions,  and  for  mislead- 
ing judicial  declarations  in  others,  some  of  which  are  found 
quoted  in  the  brief  of  counsel  for  respondent  and  were  re- 
ferred to  by  him  with  great  emphasis  upon  the  oral  argument. 
It  would  seem  that  the  confession  by  so  learned  a  judicial 
writer  as  Judge  Mitchell,  that  the  statement  of  the  law  as 
to  when  time  for  the  rescission  of  a  contract  for  fraud  com- 
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mences  to  run,  aa  in  the  Mamlock  Case,  is  probably  the 
strictly  accurate  way  to  put  the  matter,  and  the  other  author- 
ities to  which  we  have  referred,  render  any  further  vindica- 
tion of  such  case  unnecessary.  If,  however,  it  needs  further 
support,  that  will  be  found  in  our  treatment  of  the  next  reason 
urged  by  counsel  for  respondent  why  our  former  decision 
is  wrong. 

Leaving  out  of  view  what  we  formerly  regarded  as  con- 
trolling decisions  of  this  court,  the  McMaster  Cases  in  the 
federal  court  were  cited  as  worthy  of  the  highest  regard  in 
reaching  a  correct  conclusion.  It  is  now  contended  by  re- 
spondent's counsel,  as  we  understand  his  argument,  that  ad- 
mitting the  effect  of  the  decisions  in  the  court  of  appeals, 
those  cases  (8Y  Fed.  63,  and  99  Fed.  866),  if  in  any  event 
they  could  be  considered  as  voicing  the  doctrine  of  the  federal 
courts,  are  of  no  force  because  the  last  decision  was  reversed 
by  the  supreme  court  of  the  United  States,  it  being  held,  "in 
substance,  that  knowledge  of  the  contents  of  the  policies  was 
not  legally  imputable'  to  McMaster  because  of  his  failure  to 
read  them."  "But,"  says  the  learned  counsel,  "it  is  not  neces- 
sary to  multiply  citations  to  show  the  error  of  the  assumption 
that  the  doctrine  of  constructive  notice  can  be  made  available 
as  a  cover  for  fraud/'  In  that  is  a  most  striking  indication  of 
the  misapprehension  in  the  mind  of  counsel  of  what  we  aimed 
to  say,  and  in  our  view  plainly  said  in  the  former  opinion, 
and  a  strikingly  illegitimate  characterization  of  the  solemn 
decision  of  this  court,  which  was  based  on  what  counsel  ad- 
mits to  be  the  established  doctrine  if  Mamlock  v.  Fairbanks, 
46  Wis.  416, 1  N.  W.  167,  is  to  stand  as  the  settled  law.  Con- 
structive notice  was  not  formerly  held  to  be  under  any  cir- 
-cumstances  a  "cover  for  fraud."  It  was  held  to  be  evidence  of 
assent,  regardless  of  the  fraud,  or,  if  not  such,  of  inexcusable 
n^ligence,  waiving  judicial  remedies  for  fraud;  and  not 
upon  mere  assumption,  but  upon  the  authority  of  this  court 
in  previous  decisions,  and  of  most  other  courts. 
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Here  we  may,  as  it  seems,  properly  and  benefically  digress 
to  make  some  observations  on  aspects  of  the  argument  for  and 
on  rehearing.  It  is  hardly  legitimate,  in  endeavoring  to  per- 
suade the  court  to  recede  from  a  decision,  admittedly  right  if 
a  previous  decision  of  the  court  of  long  standing  is  to  be  fol- 
lowed, to  refer  to  the  later  decision  as  based  on  error  of  as- 
sumption, and  to  speak,  as  was  done  in  the  motion  for  re- 
argument,  of  the  former  decision  as  if  it  were  a  personal 
affair,  and  of  decisions  in  this  and  other  courts,  and  the  rea- 
soning therein  found,  as  mere  "wind  of  doctrine."  It  is  not 
understood  here  that  the  former  opinion  was  based  on  assump- 
tion, or  upon  anything  but  judicial  authority,  largely  drawn 
from  our  own  judicial  history.  It  was  a  careful,  considerate 
decision  of  the  court,  voiced  by  the  writer,  as  its  instrument^ 
to  whose  lot  it  happened  to  fall  to  perform  that  duty,  and  who 
performed  it,  keeping  strictly  within  the  lines  decided  upon. 
Courts  are  not  infallible  in  fact,  and  never  will  be  so  long  as 
the  law  must  be  administered  by  human  agencies ;  but  their 
judgments,  based  on  judicial  authority,  are  not  properly  re- 
ferred to  as  based  on  "error  of  assumption,"  or  mere  "wind 
of  doctrine."  Nor  are  they  the  work  of  any  particular  mem- 
ber of  the  court, — ^not  of  the  one  upon  whom  may  devolve, 
under  the  court  rules,  the  duty  of  giving  voice  to  the  grounds 
for  it  in  the  opinion,  any  more  than  the  others.  The  idea 
sometimes  in  the  mind  of  counsel  in  viewing  a  decision,  that 
it  is  something  other  than  that  of  the  court,  is  erroneous,  and 
is  liable  to  stimulate  inconsiderate  action  on  the  part  of 
counsel,  both  in  language  and  procedure.  It  gives  to  counsel 
the  appearance  of  not  appreciating  the  responsibility  resting 
here  to  decide  controversies  as  to  the  best  of  our  ability  it  is 
given  us  to  decide,  regardless  of  the  effects  and  consequences 
upon  parties  or  counsel  in  the  particular  litigation,  necessary 
to  enable  them  to  view  with  complacence  the  final  result,  what- 
ever it  may  be.  In  connection  with  these  remarks,  to  the  end 
that  the  beneficial  purpose  intended  may  not  be  miscon- 
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ceived,  we  wish  to  record  the  fact  that  we  greatly  appreciate 
the  earnest,  faithful  devotion  of  the  eminent  counsel  for  re- 
spondent in  this  case  to  the  interests  he  stood  for  in  court, 
and  entertain  a  high  regard  for  his  ability,  industry  and  cour- 
age, which  is  manifest  on  his  every  appearance  here,  and  for 
the  aid  which  his  labor  has  given  us  in  arriving  at  a  correct 
conclusion  now. 

Eetuming  to  the  McMaster  Cases,  we  will  say,  and  en- 
deavor to  demonstrate,  that  counsel  is  in  error  in  his  view 
that  the  supreme  court,  in  reversing  the  decision  of  the 
court  of  appeals,  99  Fed.  856,  held  that  possession  of  a 
policy  of  insurance  does  not  impute  knowledge  of  its  con- 
tents, in  the  absence  of  any  deception  practiced  upon  the 
possessor  subsequent  to  his  making  the  application  therefor, 
reasonably  calculated  to  deter  him  from  examining  such 
policy  at  the  time  of  its  receipt  The  court,  as  it  seems  to  us, 
held  directly  to  the  contrary.  We  can  best  demonstrate  the 
correctness  of  that  view  by  giving  a  full  history  of  the  Mc- 
Master litigation  as  found  in  the  federal  reports.  Here  i» 
the  history:  Fred  A.  McMaster  signed  applications  for  six 
policies  of  life  insurance  in  the  IsTew  York  Life  Insurance 
Company,  delivering  them  to  such  company's  agent.  After 
the  applications  were  signed  the  agent,  without  the  applicant's 
knowledge  or  consent,  wrote  into  them  these  words :  "Please 
date  the  policies  same  as  applications,"  in  order  to  further 
his  own  interests  by  obtaining  credit  for  the  work  in  the  year 
in  which  such  applications  were  made,  helping  to  make  up 
the  necessary  amount  of  insurance  taken  by  him  during  such 
year  to  entitle  him  to  a  greater  percentage  upon  the  business 
of  such  year,  as  his  compensation  for  service  than  he  would 
otherwise  obtain.  The  policies  were  issued,  dated  as  directed,, 
making  the  annual  premium  payment  December  12  in  each 
year,  when  it  otherwise  would  have  been  made  December  IS- 
in  each  year.  As  the  applications  were  when  signed,  the  first 
payment  would  have  covered  thirteen  months  from  the  time 
Vol.  116—28 


434  SUPEEME  COURT  OF  WISCONSIN.       [Feb. 

Bostwick  T.  Mutual  Life  Ids.  Ca  116  Wi&  893. 

the  first  premium  was  paid,  which  was  December  26,  1893. 
By  the  unauthorized  act  of  the  agent,  the  life  of  the  policies 
was  cut  down  so  they  had  but  twelve  months  and  seventeen 
days,  after  the  actual  delivery  thereof,  to  run.  McMaster 
failed  to  pay  the  premiums  on  his  policies  when  due  by  their 
terms,  December  12,  1894.  He  died  December  18th,  the  day 
he  supposed  the  payments  were  due.  An  action  was  brought 
by  his  administrator  to  reform  the  policies,  advancing  the 
due  date  of  the  annual  premium  from  December  12th  to  De- 
cember 18th  of  each  year,  in  accordance  with  the  applications 
as  they  were  when  signed.  There  was  evidence  that  the  poli- 
cies were  delivered  ostensibly  responsive  to  the  applications, 
no  evidence  being  produced  of  any  communication  at  the  time 
of  such  delivery  to  McMaster  to  deter  him  from  examining 
the  same.  There  was  evidence  to  the  effect  that  the  agent  rep- 
resented, when  the  applications  were  made,  that  the  first  pay- 
ment of  premium  would  cover  a  period  of  thirteen  months. 
McMaster  made  no  complaint  at  any  time  that  the  policies 
were  not  as  agreed  upon.  He  did  not  read  them  or  know  that 
they  were  not  so  drawn  as  to  make  the  first  payment  carry  the 
policies  till  December  18th  the  next  year.  TBe  company's 
collector  called  on  him  December  11th  or  12th  before  he  died, 
to  whom  he  said  he  did  not  intend  to  keep  up  the  policies,  but 
made  no  complaint  whatever.  The  court  held,  on  those  facts, 
that  if  fraud  was  committed  on  McMaster,  his  keeping  the 
policies  as  he  did,  without  objecting  when  he  had  ample  op- 
portunity to  know  their  contents  and  to  reject  them  if  he 
did  not  want  them,  since  he  was  not  deterred  from  doing  so 
by  anything  said  or  done  by  the  company  after  the  applica- 
tions were  signed,  was  in  law  a  waiver  of  the  fraud,  preclud- 
ing any  judicial  relief  therefor.    The  court  said : 

"He  could  not  have  been  deceived  as  to  the  terms  or  legal 
effect  of  these  contracts,  if  he  read  them.  It  was  his  duly  to 
read  and  know  the  contents  of  the  policies  when  he  accepted 
.them.  It  is  true  that  the  evidence  is  that  he  did  not  read 
them,  but  the  legal  effect  of  his  acceptance  is  the  same  as  if 
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he  had  read  them.  He  had  the  opportunity  to  read  and  to 
learn  their  contents,  and,  if  he  did  not,  it  was  his  own  gross 
negligence,  and  no  act  of  the  insurance  company  or  its  agent 
that  concealed  them  and  misled  him  as  to  their  effect" 

Taking  up  the  question  of  whether  the  statement  made  by 
the  agent  when  the  applications  were  made,  to  the  effect  that 
the  first  payment  would  cover  thirteen  months,  was  sufficient 
to  take  the  case  out  of  the  rule  requiring  a  person,  upon  re- 
ceiving an  article  ostensibly  upon  fulfillment  of  an  order  or 
contract,  to  see  obvious  departures  therein  from  the  thing  bar- 
gained for,  the  court  held  that  nothing  short,  of  something 
said  or  done  at  the  time  of  the  delivery  of  the  article,  the  ap- 
plicant therefor  then  having  ample  opportunity  to  examine 
it  as  to  defects  therein,  open  to  ordinary  observation,  throw- 
ing him  off  his  guard  and  reasonably  excusing  him  from  mak- 
ing such  examination,  will  excuse  him  from  improving  the 
opportunity  for  such  examination ;  and  if  he  does  not  intend 
to  assent  to  keep  the  contract  in  satisfaction  of  his  order, 
within  a  reasonable  time  thereafter,  from  notifying  the  party 
from  whom  he  received  such  article  that  it  will  not  be  so  ac- 
cepted. This  language  on  the  subject  was  used,  in  addition 
to  that  just  quoted : 

"The  statement  of  the  agent  fourteen  days  before  the  de- 
ceased received  the  policies  that  they  would  insure  him  for 
thirteen  months  from  the  payment  of  the  first  premiums  was 
not  a  statement  of  an  existing  fact.  It  was  not  calculated  to 
impose  upon  him,  or  to  prevent  him  from  reading  his  policies 
and  learning  for  himself  whether  this  promise  had  been  kept 
or  broken." 

To  the  quoted  language  in  the  whole  the  court  cited  many 
authorities,  including  cases  decided  by  this  court  The  con- 
clusion reached  was  that  neither  a  court  of  law  nor  of  equity 
could  afford  the  McMaster  estate  relief.  The  decision  was  in- 
ferentially  approved  by  the  federal  supreme  court  by  its 
judgment  refusing  to  issue  a  writ  of  certiorari  to  review  it. 
171  U.  S.  687,  18  Sup.  Ct  944.    Later,  McMaster's  adminis- 
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trator  commenced  an  action  to  recover  upon  the  policies  in 
the  circuit  court  for  the  Northern  district  of  Iowa,  and  was 
defeated.  The  case  was  carried  to  the  circuit  court  of  ap- 
peals for  review,  where  the  judgment  was  affirmed,  the 
court  following  the  decision  in  87  Fed.  63,  the  evidence 
being  substantially  the  same  in  both  cases,  except  in  the 
latter  it  was  made  to  appear  that  the  agent  personally  deliv- 
ered the  policies  to  McMaster,  stating  then,  in  response  to  the 
latter's  inquiry  as  to  whether  they  were  as  promised  and 
would  insure  him  for  thirteen  months  for  the  first  premium,, 
that  they  were  and  would ;  and  the  premiums  were  paid  upon 
such  assurance  being  given.  The  court  held  that  such  circum- 
stances, as  a  matter  of  law,  were  not  sufficient  to  excuse  Mc- 
Master for  not  knowing  the  terms  of  his  policies  and  season- 
ably objecting  to  them  if  he  did  not  care  to  accept  them  a» 
satisfying  what  he  bargained  for.  The  judgment  was  carried 
for  review  to  the  supreme  court,  and  was  there  reversed  solely 
on  the  ground  that  the  assurance  to  McMaster  at  the  time  of 
the  delivery  of  the  policies,  rendered  the  question  of  whether 
his  keeping  them  as  he  did,  without  objection,  constituted  an 
acceptance  thereof  as  satisfying  what  was  bargained  for,  one 
of  fact  for  the  jury.  The  general  principles  upon  which  the 
case  was  decided  by  the  trial  and  appellate  courts  were  fully 
approved,  but  it  was  held  that  the  false  representations  made 
at  the  time  of  the  delivery  of  the  policies  had  sufficient  tend- 
ency to  throw  McMaster  off  his  guard, — ^to  lull  him  into  se- 
curity as  to  their  being  what  he  expected, — to  prevent  the 
court  from  holding  as  matter  of  law  that  he  was  inexcusably 
negligent,  precluding  him  from  successfully  invoking  the  aid 
of  the  court  to  redress  the  wrong  committed  by  the  company's 
a^ont  in  its  name.  Speaking  of  the  changed  situation  pro- 
duced by  giving  proper  significance  to  the  circumstance  men- 
tioned, this  language  was  used : 

"We  are  unable  to  concur  in  the  view  that  McMaster'? 
omission  to  read  the  policies  when  delivered  to  him  and  pay~ 
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ment  of  the  premiums  made  constituted  such  negligence  as  to 
estop  plaintiff  from  denying  that  McMaster  by  accepting  the 
policies  agreed  that  the  insurance  might  be  forfeited  within 
thirteen  months  from  December  12,  1893."  McMaster  v. 
New  York  Life  Ins.  Go.  183  U.  S.  25,  22  Sup.  Ct.  10. 

There  is  the  rule  clearly  recognized  that  when  a  person  re- 
ceives a  policy  of  insurance  in  response  to  an  application 
therefor,  or  as  the  result  of  a  written  application,  or  a  writ- 
ten application  and  verbal  communications  between  him  and 
the  agent  of  the  company  issuing  the  policy,  unless  some  mis- 
representation or  fraud  is  practiced  upon  him  at  the  time  of 
the  delivery  of  the  policy,  furnishing  some  reasonable  excuse 
for  his  not  reading  and  knowing  its  provisions  so  far  as  they 
would,  by  such  reading,  be  readily  understood,  it  is  such  nefi^ 
ligence  not  to  so  read  and  know,  that  if  he  neglects  to  object 
to  the  policy  within  a  reasonable  time  after  receiving  the 
same,  the  delay  will  estop  him  from  obtaining  judicial  aid  to 
remedy  any  injury  he  may  suffer  from  the  policy  not  being  as 
agreed  upon.  That,  as  we  have  seen,  is  not  because  of  any 
breach  of  duty  on  his  part  to  the  wrongdoer,  but  because  of 
breach  of  duty  to  himself,  or  his  assent  to  the  contract.  The 
idea  of  counsel  for  respondent  that  there  can  be  no  negligence 
in  circumstances  such  as  we  have  discussed  which  can  help 
the  wrongdoer  because  the  injured  party  owes  the  vsrrongdoer 
no  duty,  grows  out  of  failure  to  appreciate  that  negligence  in 
a  case  like  this  does  not,  except  when  coupled  with  circum- 
stances effecting  an  estoppel,  presuppose  duty  of  the  injured 
person  to  the  wrongdoer,  but,  as  we  have  indicated,  duty  of 
such  person  to  himself. 

All  the  reasons  advanced  for  a  different  decision  than  that 
formerly  annoimced  as  to  the  law  of  this  case,  which  seem 
worthy  of  attention,  have  now  been  discussed.  There  remains 
to  be  considered  the  subject  of  whether  we  before  correctly 
applied  the  law  to  the  facts.  At  the  threshold  of  that  inquiry 
we  meet  the  point  made  by  appellant's  counsel — not  consid- 
ered on  the  former  occasion  because  unnecessary  in  view  of 
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other  questions  decided — ^that  there  is  no  evidence  liiat  Bast- 
wick  placed  himself  in  a  position,  before  this  action  was  com- 
menced, to  give  him  a  complete  cause  of  action.  That  is, 
that  he  had  not,  before  his  suit  was  comenced,  rescinded  his 
policy.  There  is  no  controversy  but  that,  promptly  after  he 
actually  discovered  the  facts,  he  complained  of  the  fraud  es- 
tablished in  the  case  and  made  known  to  appellant  his  elec- 
tion to  disaffirm  the  policy.  It  does  noT;  appear  that  then,  or 
at  any  subsequent  time,  he  formally  offered  to  return  his 
policy,  or  that  he  made,  before  suit  brought,  a  formal  tender 
thereof  to  appellant.  It  is  undisputed,  however,  that  he  in- 
sisted upon  having  his  money  back  or  a  new  policy;  that  he 
would  not  abide  by  the  transaction  as  it  stood ;  and  that  ap- 
pellant positively  refused  to  make  any  change  in  the  matter, 
and  denied  his  right  to  rescind.  Such  denial  was,  in  effect, 
found  by  the  trial  court  and  not  excepted  to.  There  is  a  find- 
ing that  respondent  offered  to  return  his  policy,  which  find- 
ing is  excepted  to.  It  is  considered  that  the  repeated  demands 
by  respondent  for  a  return  of  his  policy  or  for  a  new  one  in 
accordance  with  his  understanding  of  the  application,  car- 
ried with  them,  inferentially,  a  sufficient  offer  to  surrender 
the  policy  to  effect  a  complete  rescission  thereof,  before  suit 
was  commenced,  in  view  of  appellant's  unqualified  denial  of 
respondent's  right.  This  court  has  several  times  so  held 
under  similar  circumstances.  Potter  v.  Taggart,  54  Wis.  396, 
11  N.  W.  678 ;  Herman  v.  Gray,  79  Wis.  182,  48  K  W.  113. 
True,  a  cause  of  action  at  law  to  recover  the  consideration 
paid  upon  a  contract  void  for  fraud  is  not  complete  so  that  a 
suit  may  be  maintained  to  enforce  it  until  the  transaction 
has  been  fully  repudiated,  the  complaining  party  having 
done  all  that  in  justice  he  ought  to  do,  measured  by  settled 
laws  on  the  subject,  to  restore  the  wrongdoer  to  his  former 
position.  The  idea  is  that  the  existence  of  the  cause  of  action 
itself  depends  upon  the  contract,  binding  till  avoided,  having 
been  in  fact  avoided.  Hence,  in  such  a  case  as  this  the  plaint- 
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iff  must  fail  unless  he  is  able  to  show  that  before  he  com- 
menced the  same  the  contract  relations  between  him  and  the 
defendant  which  were  fatally  tainted  with  fraud,  had  been 
wholly  severed  so  far  as  was  reasonably  within  his  power  to 
accomplish  it  We  must  not  overlook  the  distinction  between 
an  action  at  law  based  on  rescission  for  fraud, — an  action 
where  rescission  necessarily  precedes  the  existence  of  the 
cause  of  action, — and  an  action  in  equity  for  rescission.  In 
the  former  case  rescission  is  effected  by  the  act  of  the  party 
injured.  In  the  latter  he  seeks  the  aid  of  a  court  of  equity  to 
effect  rescission.  In  the  one  case  there  must  be  an  election  to 
rescind,  fully  acted  upon.  That  requires  the  complainant, 
before  commencing  suit,  to  return  or  offer  to  return  that 
which  he  received,  or  willingness  and  ability  to  return  the 
same,  and  such  conduct  on  the  part  of  the  wrongdoer  as  to 
show  that  a  formal  offer  or  tender  would  have  been  wholly 
useless.  In  the  other  case  there  must  be  at  least  willingness 
and  ability  to  restore  the  wrongdoer  to  his  former  position  so 
far  as  justice  requires,  as  a  condition  of  the  contract  being  set 
aside  by  the  judgment  of  the  court.  These  distinctions,  which 
have  been  recently  carefully  elucidated  by  this  court  (Lud- 
ington  v.  Patton,  111  Wis.  208,  86  K  W.  571),  need  to  be 
kept  in  mind.  They  have  not  always  been,  as  indicated  by 
the  cases  cited.  We  need  not  go  further  than  Potter  v.  Tag- 
gart,  supra,  to  discover,  in  an  action  at  law  based  on  rescis- 
sion, language  wholly  appropria^  to  an  action  in  equity  for 
rescission.  In  stating  the  conditions  precedent  to  the  bring- 
ing of  the  suit,  it  was  said  that  the  action  was  for  rescission, 
and  the  rule  in  relation  to  the  necessary  conduct  of  the  com- 
plainant to  maintain  such  an  action  was  somewhat  confused 
with  that  requisite  to  an  action  in  equity.  That  was  intensi- 
fied in  Herman  v,  Qray,  supra.  However,  those  cases  may 
be  considered  as  holding,  and  have  generally,  we  think,  been 
so  considered,  that  there  must  be  at  least  an  imconditional 
offer  to  restore  the  wrongdoer  to  his  former  position  before 
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suit  brought,  or  the  equivalent,  such  as  a  complete  repudia- 
tion of  the  fraudulent  transaction,  notice  thereof  to  the  wrong- 
doer, unconditional  denial  of  the  right  of  rescission  on  the 
latter's  part,  his  attitude  being  such  as  to  render  a  formal 
offer  to  return  to  him  what  he  parted  with  useless,  and  a  will- 
ingness and  ability  to  make  such  return  so  far  as  justice  re- 
quires, at  the  time  of  the  trial,  enabling  the  court  then  to  give 
back  to  him  what  the  complainant  could  not  because  it  would 
not  be  received.  The  facts  of  this  case  fully  meet  those  re- 
quirements, so  we  hold  that  they  effected  a  complete  avoid- 
ance of  the  policy  by  respondent  before  the  action  was  com- 
menced. His  insistence,  from  the  time  he  discovered  the 
fraud  down  to  the  time  of  the  commencement  of  the  suit, 
upon  a  return  of  his  money  or  possession  of  such  a  policy  as 
he  bargained  for,  and  the  unqualified  refusal  of  the  appellant 
to  do  either  one  thing  or  the  other,  rendered  a  formal  offer  on 
the  former's  part,  to  tender  back  his  policy,  a  useless  pro- 
ceeding. 

Some  other  points  are  made  by  appellant,  which  are  ren- 
dered immaterial  by  the  conclusion  we  have  reached. 

Now  in  applying  the  law  to  the  facts,  in  view  of  what  has 
been  said  each  of  the  policy  holders  must  be  considered  as 
having  had  knowledge  of  the  fraud  from  the  time  when,  by 
the  exercise  of  ordinary  care,  he  might  have  had  it.  That 
time,  as  to  Parker  and  Barrington,  was  substantially  when 
they  received  their  policies.^  As  to  each  of  them,  as  we  have 
seen,  there  was  no  statement  made,  or  circumstance  which 
occurred  after  the  making  of  the  applications,  reasonably  ex- 
cusing him  for  not  examining  his  policy  when  it  was  re- 
ceived. Since,  as  to  each  of  them,  when  he  did  make  such 
examination,  he  easily  and  at  once  discovered  the  fraud  that 
had  been  perpetrated  upon  him,  we  must  assume  that  he 
ought  to  have  had  knowledge  thereof  very  soon  after  his 
policy  came  to  his  hands.  We  have  no  finding  by  the  trial 
court  as  to  electing  to  rescind  the  policies  within  a  reasonable 
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time,  except  upon  the  theory  that  confitructive  knowledge  of 
the  fraud  did  not  start  the  time  therefor  running.  That  left 
several  months'  time  out  of  view.  We  adhere  to  our  former 
decision  that  upon  the  evidence  Parker  and  Harrington  are 
chargeable  as  a  matter  of  law  with  knowledge  of  the  fraud 
from  the  time  they  received  their  policies ;  that,  as  a  matter 
of  law,  they  waited  thereafter  an  unreasonable  length  of  time 
before  electing  to  rescind  the  same.  Therefore,  as  to  the  as- 
signed claims,  there  can  be  no  recovery. 

As  to  the  Bostwich  policy  it  is  considered  that  the  assur- 
ance contained  in  the  letter  accompanying  it  when  it  came 
into  respondent's  hands,  in  effect  that  it  was  in  accordance 
with  the  understanding  which  he  supposed  and  had  a  right  to 
suppose  was  written  into  the  application,  was  reasonably  cal- 
culated to  lull  him  into  security  on  the  subject  and  cause  him 
to  lay  the  policy  aside  without  examining  it.  It  is  useless 
here  to  discuss  at  length  the  particular  wording  of  the  letter 
containing  such  assurance.  We  have  weighed  it  in  every  rea- 
sonable aspect  in  which  it  can,  in  our  judgment,  be  viewed, 
resulting  in  a  conclusion — ^not  without  some  misgivings,  we 
confess,  on  the  part  of  some  of  the  members  of  the  court  as  to 
its  correctness — that  it  was  not  as  a  matter  of  law  entirely 
unreasonable  for  Bostwick,  relying  upon  the  letter  which  pre- 
sumably he  read,  to  lay  the  policy  aside  without  reading  it. 
True,  the  letter  characterized  the  policy  as  a  five  per  cent, 
debenture  contract,  and  Bostwick  testified  that  such  a  policy 
of  a  particular  character  was  urged  upon  him  by  the  agent  at 
the  time  the  application  was  taken,  and  that  he  then  insisted 
that  he  would  not  take  anything  but  a  ten  annual  payment 
life  policy,  indicating,  in  one  view,  that  the  two  policies  were 
at  the  time  of  the  application  considered  as  entirely  different. 
But  it  is  also  true,  as  we  understand  it,  that  a  five  per  cent 
debenture  policy  might  well  be  written  on  a  ten  annual  pay- 
ment plan.  Therefore,  the  assurance  contained  in  the  letter, 
that  the  policy  was   in   accordance   with   the   application, 
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might  reasonably  be  said  to  convey  the  idea  that  it  was  a  tea 
annual  payment  life  contract  with  the  five  per  cent  debent- 
ure feature  which  the  agent  so  strongly  recommended.  In 
that  view  it  is  considered,  not  without  some  hesitation,  we 
must  say,  that,  the  circumstances  characterizing  the  delivery 
of  the  policy  are  substantially  the  same  as  those  in  the  last 
McMaster  Case^  which  were  deemed  of  sufficient  significance 
to  stand  effectively  in  the  way  of  a  conclusion  that,  as  a  mat- 
ter of  law,  McMaster  knew  the  contents  of  his  policies  from 
the  time  he  received  them.  Guided  by  that  decision  we  are 
constrained  to  hold  that  the  assurance  to  Bostwick  may  be 
reasonably  said  to  satisfy  the  principle,  said  in  the  Mamloch 
Case  to  be  concomitant  and  necessary  to  be  considered  with 
the  maxim,  ''Yigilantibus  et  non  dormientibus  jura  sub- 
veniunt,"  and  the  rule  of  law  based  thereon,  "that  the  seller 
must  not  use  any  art  or  practice  any  artifice,  to  conceal  de- 
fects, or  make  any  representations,  or  do  any  act,  to  throw 
the  purchaser  off  his  guard,  or  to  divert  his  eye,  or  to  obscure 
his  observation,  or  to  prevent  his  use  of  any  present  means  of 
information."  In  that  light  we  must  hold  that  it  does  not  ap- 
pear as  a  matter  of  law  that  Bostwick  was  chargeable  with 
knowledge  of  the  fraud  found  to  have  been  practiced  upon 
him  till  he  obtained  actual  knowledge  thereof.  That  leaves 
the  question  of  whether  he  ought  to  have  read  his  policy, 
when  he  received  it  notwithstanding  the  assurance  accom- 
panying it,  one  of  fact  not  covered  by  the  findings.  It  must 
be  solved  before  a  complete  disposition  of  this  case  can  be 
made.  In  the  McMaster  Case,  it  will  be  remembered,  the 
farthest  the  court  went  was  to  hold  that  the  question  of 
whether  the  assurance  given  McMaster  when  his  policy  was 
delivered,  was  sufficient  to  render  the  question  of  whether  he 
was  inexcusably  negligent,  testing  his  conduct  by  what  per- 
sons of  ordinary  care  would  generally  do  under  the  same  or 
similar  circumstances,  in  laying  his  policy  away  and  not  ex- 
amining it,  a  jury  question.     The  case  was  tried  by  a  jury* 
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Here  the  case  was  so  triable,  but  was  by  consent  tried  by  the 
court  In  that  situation  this  court  does  not  direct  the  judg- 
ment to  be  rendered  if  the  unsolved  issues  of  fact  might  go 
either  way  and  it  is  doubtful  which  is  proper,  so  that  in  at- 
tempting to  decide  them  originally  here  injustice  might  be 
done.  Brown  v.  Griswold,  109  Wis.  275,  85  N.  W.  363.  If 
the  time  within  which  respondent  was  bound  to  make  his  elec- 
tion to  rescind  the  policy  commenced  to  run  from  the  time 
when  he  obtained  actual  knowledge  of  the  fraud,  the  circum- 
stances being  such  as  not  to  charge  him  with  constructive 
knowledge,  then  there  should  be  a  recovery  as  to  his  policy,  as 
decided  by  the  trial  court.  But  if,  on  the  other  hand,  it  shall 
be  found  as  a  fact  that,  notwithstanding  the  language  of  the 
letter  accompanying  his  policy,  and  all  the  evidence  bearing 
on  the  question,  he  was  inexcusably  negligent  in  not  looking 
at  the  paper  when  he  received  it  or  soon  thereafter,  and  ob- 
serving the  evident  departures  therein  from  the  one  he  in- 
tended to  apply  for,  he  is  not  entitled  to  recover. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  directions  to  decide  the 
question  of  fact  suggested  as  being  yet  unsolved,  and  to  then 
render  judgment  in  accordance  with  this  opinion. 

Cassoday,  C.  J.  I  concur  in  the  result  of  the  decision  in 
this  case,  except  as  to  the  Bostwick  policy;  and  as  to  that  I 
think  the  judgment  should  be  affirmed.  As  to  that  policy, 
the  evidence,  in  my  judgment,  clearly  brings  the  case  within 
the  well-established  rule  stated  in  a  recent  standard  work, 
cited  by  plaintiff's  counsel,  as  follows : 

"By  the  overwhelming  weight  of  authority,  ordinary  pru- 
dence and  diligence  do  not  require  a  person  to  test  the  truth 
of  representations  made  to  him  by  another  as  of  his  own 
knowledge,  and  with  the  intention  that  they  shall  be  acted 
upon,  if  the  facts  are  peculiarly  within  the  other  party's 
knowledge  or  means  of  knowledge,  though  they  are  not  ex- 
clusively so,  and  though  the  party  to  whom  the  representa- 
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tions  are  made  may  have  an  opportunity  of  ascertaining  the 
truth  for  himself."  14  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
120. 

The  principle  upon  which  the  rule  is  based  is  sanctioned  in 
•cases  cited  in  the  opinion  filed  and  the  decision  herein.  It  is 
cited  merely  as  a  concise  summary  of  the  law  applicable  to 
the  Bostwick  policy.  Such  evidence  is,  in  my  opinion,  suffi- 
•cient  to  sustain  the  judgment  The  mere  fact  that  the  trial 
court  did  not  specifically  find  upon  the  subject  is  no  good 
ground  for  refusing  to  afiirm  the  judgment  so  far  as  it  re- 
lates to  that  policy.  Wilkinson  v.  Wilkinson,  59  Wis.  560, 
18  N.  W.  527,  and  cases  there  cited ;  Jones  v.  Jones,  71  Wis. 
520,  38  N.  W.  88;  Deiiz  v.  Neenah,  91  Wis.  425,  426,  64 
N.  W.  299,  65  N.  W.  500;  Williamson  v.  Neeves,  94  Wis. 
«56,  69  N.  W.  806 ;  Disch  v.  Timm,  101  Wis.  189,  77  K  W. 
196 ;  In  re  Callahan,  102  Wis.  561,  78  N.  W.  750. 

A  motion  to  file  a  second  motion  for  rehearing  was  denied 
February  3, 1903. 


NiJNNBMACHEB,  Respondent,  vs.  Poss  and  others,  Appellants. 

November  ISy  1902— February  5, 190S, 

Corporations:  Promissory  notes:  Signing:  Parties  bound. 

A  note  reciting  that  "the  Gymnastic  Association  of  the  North  Side 
of  Milwaukee"  and  "we  the  undersigned  promise  to  pay/'  and 
signed  with  the  corporate  name  "by  P."  and  others,  who  were 
its  officers,  but  without  official  designation,  binds  the  corpora- 
tion, and  the  officers  as  indiylduals. 

Appeai.8  from  a  judgment  and  an  order  of  the  circuit 
•court  for  Milwaukee  county:  Lawrence  W.  Halsey,  Cir- 
•cuit  Judge.  Judgment  affirmed;  appeal  from  order  dis- 
missed. 

Two  appeals  from  the  circuit  court  for  Milwaukee  county, 
heard  together  by  stipulation  of  the  parties. 
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Action  to  foreclose  a  mortgage.  Appellants  Jacob  Poss, 
August  Lindenlaubj  Frank  Gtttzmer,  B.  W.  Kuhn  and  Died- 
rich  Thiele,  were  joined  as  defendants  with  the  mortgagor, 
the  Gymnastic  Association  of  the  North  Side  of  Milwaukee, 
a  corporation,  upon  the  ground  that  they  were  personally  lia- 
ble for  the  mortgage  debt.  The  mortgage  and  note  were 
similarly  signed.    The  note  was  as  follows : 

"$26,000.00.  Milwaukee,  Wis.,  May  7,  1892. 

"Six  years  after  date  the  Gymnastic  Association  of  the 
North  Side  of  Milwaukee  (called  in  German  'Der  Turn 
Verein  der  Nord  Seite  von  Milwaukee')  and  we  the  under- 
signed promise  to  pay  to  Jacob  Nurmemacher  or  order  the 
sum  of  twenty-five  thousand  dollars  with  interest  at  the  rate 
of  six  per  cent,  per  annum,  interest  payable  semi-annually  on 
the  7th  days  of  May  and  November  in  each  year.  Both  prin- 
cipal and  interest  payable  at  the  Merchants'  Exchange  Bank, 
Milwaukee,  Wis.  This  note  is  secured  by  a  real  estate  mort- 
gage of  even  date  herewith. 

"Deb  Turn  Vebein  deb  Nobd  Seite  von  MrLWAUKEB,  by 

"Jacob  Poss, 
"August  Lindenxaub, 
"Frank  Gutzmeb, 
"B.  W.  Kuhn, 

"DiEDRICH  ThIELE." 

Appellants  answered  denying  that  they  executed  the  note- 
otherwise  than  as  ofiicers  of  the  corporation. . 

Upon  the  trial  it  appeared  that  appellants  were,  if  makers 
at  all,  accommodation  makers.  Evidence  was  offered  in  their 
behalf  as  to  conversations  had  at  the  time  they  affixed  their 
signatures  to  the  instrument  as  to  the  capacity  in  which  they 
acted  in  the  matter,  which  evidence  was  ruled  out.  The  court 
decided  that  the  note  was,  by  its  terms,  signed  by  appellants^ 
and  the  corporation  as  joint  makers,  and  that  they  were  per- 
sonally liable  for  the  mortgage  debt.  Judgment  was  ren- 
dered accordingly. 

A  motion  was  made  after  judgment  to  open  the  same,  and 
for  leave  to  amend  the  answer  setting  up  mistake  in  signing 
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the  note^  and  for  a  trial  on  the  pleadings  as  so  amended.    The 
motion  was  denied  and  an  appeal  was  taken  from  the  order. 

For  the  appellants  there  were  briefs  by  Benjamin  Poss,  at- 
torney, and  Nath.  Pereles  £  Sons,  of  counsel,  and  oral  argu- 
ment by  C.  F.  Hunter.  They  contended,  inter  alia,  that  the 
court  erred  in  its  findings  that  the  defendants  Poss,  Linden- 
laubj  Qutzmer,  Kukn,  and  Thiele  were,  in  effect,  makers  of 
the  note  accompanying  the  mortgage,  and  were  therefore  per- 
sonally liable  for  the  mortgage  debt  1  Daniel,  'Neg.  Inst 
(3d  ed.)  §  298;  Draper  v.  Mass.  8.  H.  Co.  6  Allen,  338; 
Walker  v.  N.  Y.  State  Bank,  9  N.  Y.  582;  Liebscher  v. 
Kraus,  74  Wis.  387 ;  Miller  v.  Roach,  150  Mass.  140 ;  Olea- 
son  V.  Sanitary  M.  8.  Co.  93  Me.  544;  Atkins  v.  Brown,  59 
Me.  90;  Farmers'  &  M.  Bank  v.  Colby,  64  Cal.  352;  Robert- 
son V.  Pope,  1  Richardson,  501 ;  Mott  v.  Hicks,  1  Cow.  513 ; 
Bathbon  v.  Budlong,  15  Johns.  1 ;  Roberts  v.  Button,  14  Vt 
195;  Castle  v.  Belfast  F.  Co.  72  Me.  167;  Latham  v.  Hous- 
ton Flour  Mills,  68  Tex.  127 ;  Falk  v.  Moebs,  127  U.  S.  597 ; 
Houghton  v.  First  Nat.  Bank,  26  Wis.  663;  Ballston  Spa 
Bank  v.  Marine  Bank,  16  Wis.  120;  Reeve  v.  First  Nat. 
Bank  of  Glassboro,  54  N.  J.  Law,  208 ;  Bean  v.  Pioneer  M. 
Co.  66  Cal.  451;  Barlow  v.  Congregational  Soc.  8  Allen, 
460;  Rice  v.  Gove,  22  Pick  158;  Ballou  v.  Talbot,  16  Mass. 
461 ;  Jefts  v.  York,  4  Cush.  371 ;  Long  v.  Colbum,  11  Mass. 
97;  Emerson  v.  Providence  Hat  Mfg.  Co.  12  Mass.  237; 
New  England  M.  Ins.  Co.  v.  De  Wolf,  8  Pick.  56 ;  Morrell  v. 
Codding,  4  Allen,  403;  Tucker  Mfg.  Co.  v.  Fairbanks,  98 
Mass.  101-105;  Brockway  v.  Allen,  17  Wend.  40;  Hood  v. 
Hallenbeck,  7  Hun,  362,  367 ;  Newmarket  8.  Bank  v.  Gillett, 
100  111.  254.  The  court  erred  in  excluding  evidence  offered 
by  the  defendants  on  the  trial  to  explain  the  ambiguity  on  the 
face  of  the  note.  Mechem,  Agency,  §§  443,  444;  Kean  v. 
Davis,  21  K  J.  Law,  683;  Deering  v.  Thom,  29  Minn.  120; 
Pratt  V.  Beupre,  13  Minn.  187;  Bingham  v.  Stewart,  14 
Minn.  214;  Rowell  v.  Olson,  32  Minn.  288;  Peterson  v. 
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Homan,  44  Minn.  166 ;  Souhegan  Nat.  Bank  v.  Boardman, 
46  Minn.  293 ;  Metcalf  v.  Williams,  104  U.  S.  93 ;  Whitney 
V.  Wyman,  101  U.  S.  392 ;  Hitchcock  v.  Buchanan,  105  U.  S. 
416;  FaUe  v.  Moebs,  127  U.  S.  597;  Baldwin  v.  Bank  of 
Newbury,  1  Wall.  234;  Fuller  v.  Hooper,  3  Gray,  334; 
Slawson  v.  Loring,  5  AUen^  340;  Produce  Exch.  T.  Co.  v. 
Bierberbach,  176  Mass.  577,  589;  Keidan  v.  Winegar,  95 
Mich.  430;  Kline  v.  Bank  of  Tescott,  50  Kan.  91;  Hicks  v. 
Hinde,  9  Barb.  528 ;  McKensey  v.  Edwards,  88  Ky.  272,  3 
L.  R  A  397;  Schaeffer  v.  Bidwell,  9  Nev.  209;  Merchants' 
Bank  of  Macon  v.  Central  Bank  of  Oa.  1  Ga.  419,  429 ;  La 
Salle  Nat.  Bank  v.  Tolu  Bock  &  Rye  Co.  14  HI.  App.  141 ; 
Second  Nat.  Bank  v.  Midland  Sfeel  Co.  (Ind.)  52  L.  R.  A. 
307 ;  Hager  v.  Bice,  4  Colo.  90 ;  Hovey  v.  Magill,  2  Conn. 
680 ;  Shelton  v.  Darling,  2  Conn.  435 ;  Turner  v.  Thomas,  10 
Mo.  App.  338 ;  Martin  v.  Smith,  65  Miss.  1 ;  Laflin  &  B.  P. 
Co.  V.  Sinsheimer,  48  Md.  411;  Beriham  v.  Smith,  53  Kan. 
495;  Steams  v.  Allen,  25  Hun,  558;  Morrill  v.  C.  T.  Segar 
Mfg.  Co.  32  Hun,  543 ;  Bush  v.  Gilmore,  45  App.  Div.  89 ; 
Schmittler  v.  Simon,  114  N".  Y.  176 ;  Babcock  v.  Bem^n,  11 
K  Y.  200;  Lee  v.  Methodist  E.  Church,  52  Barb.  116; 
Hardy  v.  Pilcher,  57  Miss.  18;  McClellan  v.  Reynolds,  49 
Mo.  312 ;  Bean  v.  Pioneer  M.  Co.  66  Cal.  451 ;  Richmond, 
F.  &  P.  R.  Co.  V.  Snead,  19  Gratt.  354;  Washington  Mut.  F. 
Ins.  Co.  V.  St.  Mary's  Sem.  52  Mo.  480 ;  Reeve  v.  First  Nat. 
Bank  of  Olassboro,  54  N".  J.  L.  208 ;  Cleveland  v.  Stewart,  3 
Ga.  283 ;  Traynham  v.  Jackson,  15  Tex.  170. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  &  VHas,  and  oral  argument  by  F.  C.  Winkler. 

The  decision  was  announced  November  28,  1902,  and  the 
following  opinion  was  filed  December  3, 1902 : 

Matwhatx,  J.  It  must  be  conceded  that  if  the  note  sued 
on  is  free  from  ambiguity,  it  must  be  taken,  without  the  aid 
of  rules  for  judicial  construction,  as  indicating  the  capacity 
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in  which  appellants  signed  it  It  seems  to  admit,  reasonably,, 
of  but  one  meaning,  viz. :  that  the  individuals  signed  their 
names,  as  well  as  that  of  the  corporation,  to  the  paper  as 
promisors.  The  language,  "The  Gymnastic  Association  of 
the  North  Side  of  Milwaukee,  and  we  the  undersigned  prom- 
ise to  pay,"  seems  to  leave  no  room  for  reasonable  controversy 
but  that  the  name  of  the  company  was  signed  to  the  note  in 
conjunction  with  such  individuals,  not  merely  by  them  as 
agents.  The  words,  "we  the  undersigned,"  refer  unmistak- 
ably to  persons  other  than  the  corporation.  There  are  no  par- 
ties aside  from  it,  to  which,  by  any  method  of  reasoning,  the- 
words  can  be  said  to  point,  except  appellants.  The  authori- 
ties relied  on  by  appellants'^  counsel  to  support  their  conten- 
tion that  there  is  an  explainable  ambiguity  in  the  note  do  not 
seem  to  be  in  point  In  Liehscher  v.  Kraus,  74  Wis.  387,  43 
N.  W.  166,  the  language  of  the  note  was  "we  promise  to- 
pay,"  no  one  being  named  in  the  body  of  the  paper  and  it 
being  signed  thus : 

''San  Pedro  Mining  and  Milling  Company. 

"F.  Kraus,  President" 

The  court  held  that  there  wasnothing  in  the  instrument  in- 
dicating that  there  was  more  than  one  promisor,  there  being^ 
but  one  signer,  and  it  being'quite  common  to  use  the  plural 
"we"  in  referring  to  an  incorporated  company,  though  that 
is  not  strictly  correct. 

Counsel  direct  our  attention  to  Draper  v.  Mass.  8.  H.  Co. 
5  Allen,  338 ;  Miller  v.  Roach,  150  Mass.  140,  22  N.  E.  634; 
Gleason  v.  Sanitary  M.  8.  Co.  93  Me.  544,  45  AtL  825;  At- 
kins  V.  Brown,  59  Me.  90 ;  and  Farmers'  £  M.  Bank  v.  Colby,. 
64  Cal.  352,  28  Pac.  118,  in  each  of  which  cases  the  plural 
"we"  was  used,  but  not  conjunctively  with  some  other  perrson 
or  persons.  It  was  used  in  a  manner  clearly  indicating  that 
it  referred  to  the  promisor  signing  the  paper.  Neither  of 
those  cases,  nor  any  other  to  which  our  attention  has  been 
called,  justifies  the  contention  that  the  note  before  us  caa 
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reasonably  be  read  as  the  obligation  of  the  corporation  only. 
Many  cases  similar  to  those  mentioned  can  readily  be  cited, 
but  none  can  be  found,  we  venture  to  say,  where  two  persons 
named  as  promisors,  conjunctively,  in  the  body  of  a  note,  have 
been  satisfied  by  one  in  the  signature,  both  persons  having 
signed  the  paper,  because,  in  form,  one  signed  as  agent  of  the 
other.  No  authority  of  that  kind  has  been  found  by  the  at- 
torneys upon  either  side  of  this  appeal,  and  we  have  been  no 
more  successful  in  that  field  than  they.  Probably  Healey  v. 
Story,  3  Exch.  3,  is  quite  as  much  in  point  as  any  case  that 
can  be  referred  to.  In  the  body  of  the  note  were  these  words : 
"We  jointly  and  severally  promise  to  pay,"  etc.,  "on  behalf 
of  The  Wesleyan  Newspaper  Association."  It  was  signed  by 
two  persons,  with  the  official  title  of  "Directors."  In  many 
cases  where  the  note  had  similar  features,  omitting  the  words 
"jointly  and  severally,"  it  was  held  to  be  the  obligation  of  the 
corporation  only.  Simpson  v.  Oarland,  76  Me.  203 ;  Jefts  v. 
York,  4  Cush.  371 ;  Jones  v,  Clark,  42  Cal.  180 ;  Haskell  v. 
Cornish,  13  Cal.  45 ;  Pearse  v.  Welbom,  42  Ind.  331 ;  Aggs 
V.  Nicholson,  1  Hurl.  &  N.  165 ;  Lindus  v.  Melrose,  3  Hurl. 
&  N.  177.  But  those  significant  words  were  held  to  unmis- 
takably indicate  a  personal  promise  on  the  part  of  each  of  the 
signers  of  the  paper,  notwithstanding,  in  form,  they  acted  for 
and  on  behalf  of  the  corporation.  That  seems  to  fit  the  note 
before  us  very  closely.  The  naming  of  the  corporation  inde- 
pendently of  and  conjunctively  with  "we  the  undersigned," 
cannot  be  satisfied  without  reading  out  of  the  paper  a  promise 
by  the  corporation  and  also  one  by  those  referred  to  by  the 
quoted  words. 

The  motion  to  vacate  the  judgment  and  for  leave  to  amend 
the  answer  of  appellants,  setting  up  an  equitable  defense,  and 
for  further  proceedings  upon  the  amended  pleadings,  has 
been  considered.  We  are  unable  to  perceive  any  abuse  of  dis- 
cretion in  denying  such  motion. 
Vol.  116-29 
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By  the  Court. — The  judgment  is  afltened  and  the  appeal 
from  the  order  is  dismissed. 

A  motion  for  a  rehearing  was  denied  February  3,  1903. 


Baetlett  and  others,  Appellants,  vs.  L.  Bastlett  &  Son 
Co.  and  others,  Respondents. 

Novemher  IS,  1902— February  S,  190S. 

Equity:  Injunctions,  when  granted  as  matter  of  right f  Arbitration 
and  award:  Jurisdiction:  Remedies:  Voluntary  associations: 
Discipline  of  members:  Tribunals  therefor:  Scope  of  jurisdic- 
tion and  authority:  Review  by  courts:  Boards  of  trade:  Clerks  of 
members:  Agency:  Unauthorized  contract:  Evidence. 

1.  If  by  the  complaint  of  the  plalntlft  there  is  a  probability  of  a  re- 

covery by  him,  which  will  be  ineffective  to  vindicate  his  rights 
and  afford  him  the  full  measure  of  redress  which  the  litigation 
is  competent  to  furnish  unless  the  defendant,  pending  its  final 
conclusion,  is  restrained  of  his  freedom  so  as  to  prevent  his 
action  prejudicially  to  the  alleged  rights  of  the  plaintiff  and  if 
without  such  restraint  irreparable  damage  will  accrue  to  the 
plaintiff  regardless  of  the  final  result  of  the  suit,  and  from  such 
restraint  no  injury  will  accrue  to  the  defendant  which  cannot 
be  adequately  guarded  against  by  a  bond,  it  should,  as  a  matter 
of  right,  be  granted. 

2.  The  award  of  arbitrators,  within  the  scope  of  the  submission  to 

them,  is  binding  upon  the  parties  concerned.  The  triors  agreed 
upon  are  the  supreme  judges  within  such  scope,  not  only  as  to 
the  law  but  as  to  the  facts,  and  their  decision  in  respect  thereto, 
however  erroneous  it  may  be,  tested  by  abstract  principles  of 
right,  cannot  properly  be  judicially  disturbed. 
Z.  If  arbitrators,  in  reaching  a  conclusion  in  respect  to  a  matter  be- 
fore them  for  decision,  go  outside  of  the  scope  of  the  submission 
by  disregarding  the  facts  or  the  rules  governing  the  same, 
either  wilfully  or  ignorantly,  through  either  good  or  bad  mo- 
tives, the  result  will  be  tainted  with  jurisdictional  error  and 
can  be  dealt  with  by  the  courts  at  the  suit  of  the  injured  party 
If  it  is  prejudicial  to  his  property  rights. 
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4.  If  arbitrators  reach  a  conclusion  by  a  departure  from  the  scope 

of  the  submission,  or  if,  acting  therein,  they  are  guilty  of  mis- 
conduct so  palpable  as  not  to  be  reasonably  attributable  to  error 
of  Judgment,  such  conclusion  is  fatally  defective  for  jurisdic- 
tional error. 

5.  The  determination  of  a  disciplinary  proceeding  by  a  regularly 

constituted  tribunal  of  a  voluntary  association  according  to  its 
rules  is  in  effect  an  award  of  arbitrators,  and  so  long  as  such 
proceeding  is  free  from  jurisdictional  error  it  is  not  open  to 
judicial  scrutiny.  However,  like  the  determination  of  a  quasi- 
judicial  body,  it  is  a  proper  subject  for  judicial  investigation 
and  control  as  regards  jurisdictional  error  at  the  suit  of  any 
party  aggrieved  because  of  an  injury  to  his  property  rights. 

6.  In  a  trial  by  a  tribunal  of  a  voluntary  association,  of  a  matter 

submitted  to  it  under  its  rules,  the  laws  of  the'  association  limit 
Its  jurisdiction.  The  parties  immediately  interested  as  dis- 
putants stand  committed  by  their  relation  to  the  association  to 
abide  by  whatever  result  may  be  reached  by  the  triors  within 
the  legitimate  field  in  which  they  are  entitled  to  go  and  no 
further.  Tl^t  includes  power  to  construe  the  rules  of  the  asso- 
ciation as  to  their  jurisdiction  and  those  claimed  to  have  been 
violated  by  the  member  whose  conduct  is  under  investigation 
when  such  rules  will  reasonably  admit  of  two  constructions,  but 
not  otherwise. 

7.  Clerks  of  members  of  a  board  of  trade  being  disabled  from 

making  contracts  within  its  jurisdiction,  binding  upon  their 
employers,  a  contract  made  In  violation  thereof,  unless  ratified 
by  the  employer  of  the  offending  clerk,  is,  as  regards  the  juris- 
diction of  the  association,  absolutely  void.  The  employer  ot 
such  clerk,  upon  being  charged  before  the  proper  tribunal  of 
the  association  with  having  violated  its  laws,  by  refusing  to  be 
bound  by  the  transaction,  is  entitled  to  be  exonerated  upon  its 
appearing  that  such  transaction  was  neither  authorized  nor 
ratified  by  him.  A  finding  otherwise,  reached  by  testing  the 
rights  and  obligations  of  the  parties  concerned  by  a  standard  not 
found  in  the  laws  of  the  association,  is  not  binding  upon  the 
person  aggrieved. 
S.  A  person  employed  to  do  mere  clerical  duties  in  business  trans- 
actions, who  is  prohibited  from  making  contracts  for  his  em- 
ployer, cannot  bind  the  latter  by  assuming  to  have  such  author- 
ity and  contracting  in  the  name  of  his  employer  with  a  person 
having  knowledge  of  the  scope  of  his  employment,  and  then 
passing  the  void  transaction  as  legitimate  in  the  course  of  his 
duties  of  checking  up  his  employer's  trades  to  avoid  mistakes 
and  giving  the  customary  memoranda  evidencing  such  as  may 
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be  found  upon  such  yeriflcatlon  to  be  correct  That  principle 
is  so  well  understood  that  a  decision  otherwise  by  arbitrators 
cannot  be  attributed  to  mere  error  of  Judsment 

[Syllabus  by  Mabshaix,  J.] 

WiNSLOW  and  Dodge,  JJ.,  dissent. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Wakeeit  D.  Taebant,  Circuit  Judge.    Reversed. 

Action  to  enjoin  the  Chamber  of  Commerce  of  the  City  of 
Milwaukee  from  expelling  or  suspending  plaintiffs  from  the 
chamber  for  an  alleged  violation  of  its  rules  of  organization. 

The  following  facts  were  set  forth  in  the  complaint  by  ap- 
propriate allegations:  Since  more  than  one  year  prior  to 
January  2,  1902,  plaintiffs  have  been  partners  in  business  as 
Bartlett,  Frazier  &  Co.,  except  that  during  such  period,  prior 
to  the  date  mentioned,  plaintiff  Pierce  was  taken  into  the 
firm.  The  business  of  the  firm  has  been  and  is  that  of  dealers 
in  grain  and  other  products  and  property,  and  public  ware- 
housemen of  grain.  The  members  of  the  firm,  except  Pierce, 
are  members  of  the  defendant  Chamber  of  Commerce  in  good 
standing,  and  have  been  such  since  prior  to  November  29, 
1901.  Their  business  is  extensive  and  profitable.  On  No- 
vember 29,  1901,  defendant  L.  Bartlett  &  Son  Company  was 
and  since  has  been  a  duly  organized  corporation  and  a  member 
of  said  chamber  in  good  standing.  Such  Chamber  of  Com- 
merce is  a  corporation,  duly  organized  under  the  laws  of  this 
state.  By  force  of  its  by-laws,  all  controversies  between  its 
members,  of  the  nature  of  the  one  hereafter  mentioned  be- 
tween plaintiffs  and  L.  Bartlett  &  Son  Company,  are  required 
to  be  submitted  by  the  parties  thereto,  for  settlement,  to  ar- 
bitration, with  the  right  of  appeal  to  a  board  of  appeals  of  the 
chamber. 

The  following  are  among  the  by-laws  of  the  corporation : 

"If  it  shall  be  charged  that  any  member  of  the  association 
has  failed  to  comply  promptly  with  any  contract,  either  verbal 
or  written,  has  neglected  or  refused  to  comply  promptly  with 
the  award  of  any  board  of  arbitration  or  board  of  appeals^ 
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rendered  in  conformity  with  the  rules  and  regulations  of  the 
association;  or  has  refused  or  neglected  to  submit  any  matter 
of  diflference  to  arbitration,  it  shall  be  the  duty  of  the  board 
of  directors,  upon  the  complaint  in  writing  of  the  aggrieved 
party,  to  consider  the  matter  at  any  regular,  adjourned  or 
special  meeting  of  said  board,  of  which  meeting  the  accuser 
and  the  accused  shall  have  had  at  least  six  days'  notice  in 
writing  to  attend ;  and  if  by  a  majority  vote  of  the  directors 
present — there  being  at  least  six  votes  in  the  affirmative — the 
charges  made  shall  be  decided  to  be  sustained,  the  member  in 
fault  shall,  by  such  finding,  stand  suspended  from  all  priv- 
ileges of  membership  until  the  matter  complained  of  shall 
have  been  satisfactorily  settled  in  the  judgment  of  the  board 
of  directors.  Should,  however,  the  gravity  of  the  offense  be 
deemed  such  as  to  merit  expulsion,  the  member  in  fault  may, 
by  a  majority  of  two-thirds  of  the  directors  present — ^there 
being  not  less  than  six  votes  in  the  affirmative — ^be  expelled 
from  the  association.  Any  member  of  the  association  sus- 
pended under  the  provisions  of  these  rules  shall  stand  sus- 
pended until  he  shall  have  complied  with  and  performed  such 
further  conditions  of  reinstatement,  in  addition  to  those 
herein  provided,  as  the  board  of  directors  may,  in  its  judg- 
ment, see  fit  to  impose." 

"The  duty  of  the  board  of  arbitration  shall  be  to  investi- 
gate and  decide  all  disputes  and  difficulties  of  a  financial  and 
<5ommercial  character  which  may  be  submitted  to  it.  The 
statements  of  the  principals  and  witnesses  in  each  case  shall 
be  under  oath  and  be  recorded." 

"The  decisions  of  the  board  of  arbitration  may  be  appealed 
from,  and  the  case  carried  to  the  board  of  appeals  for  its  re- 
vision, within  three  business  days  after  a  copy  of  the  award 
of  the  former  committee  shall  have  been  delivered  to  the  par- 
ties concerned,  and  by  notice  of  such  appeal  being  given  to  the 
secretary;  and  the  secretary  shall  immediately  notify  the 
opposite  party  of  such  appeal." 

"It  shall  be  the  duty  of  the  board  of  appeals  to  review  such 
cases  as  may  be  appealed  from  the  board  of  arbitration  and 
formally  brought  before  it;  and  its  decision  shall  be  final 
and  binding  upon  the  parties.  The  board  shall,  however,  be- 
fore its  decision,  receive,  under  oath,  such  new  evidence  as 
may  be  offered,  and  if,  in  its  judgment,  evidence  is  produced 
which  will  justify  a  rehearing  of  the  case  by  the  board  of  ar- 
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bitration^  it  shall  remand  the  case  to  the  said  board  of  arbi- 
tration for  a  new  trial.  Any  final  award  or  finding  of  the 
board  of  appeals  shall  be  based  on  the  record  of  the  board  of 
arbitration,  and  shall  be  rendered  in  the  same  manner  as  the 
awards  of  the  board  of  arbitration." 

Prior  to  September  18,  1891,  clerks  of  members  of  the 
chamber  were  authorized  to  do  business  in  the  exchange  room 
for  their  employers,  but  not  for  themselves  or  any  other  per- 
son, firm  or  corporation.  On  such  day  the  rule  on  the  sub- 
ject was  amended  to  read  as  follows : 

"Any  person  holding  a  clerk^s  ticket  shall  have  the  right 
of  entrance  to  the  exchange  room,  but  shall  not  have  the  right 
to  transact  any  business  for  his  employer,  himself  or  any 
other  person,  firm  or  corporation.  Any  clerk's  ticket  and  the 
payment  therefor  may  be  declared  forfeited  by  the  board  of 
directors  upon  satisfactory  evidence  that  the  holder  of  the 
same  has  violated  any  of  the  privileges  granted  by  it" 

The  rule  as  so  amended  has  been,  since  the  date  mentioned, 
enforced.  November  29,  1901,  Walter  E.  Brown  was  a 
clerk  for  plaintiflFs,  entitled  to  be  admitted  as  such  to  the  floor 
of  the  exchange,  but  without  authority  to  do  anything  in  vio- 
lation of  such  rule.  L,  Bartlett  &  Son  Company,  on  such 
date,  with  knowledge  of  Brown's  disability  under  the  rules  of 
the  chamber,  to  make  trades  within  its  jurisdiction,  recog- 
nized him  as  having  authority  to  do  so  by  purchasing,  osten- 
sibly of  him  as  agent  of  plaintiffs,  the  privilege  of  calling  on 
them  to  sell  to  said  L.  Bartlett  &  Son  Company,  at  any  time 
prior  to  the  close  of  business  of  the  chamber  regularly  held  on 
the  floor  of  the  exchange,  December  7,  1901,  50,000  bushels 
of  wheat,  contract  grade,  for  delivery  in  May  of  the  year 
1902,  and  upon  the  next  day  caused  Brown,  as  clerk  for 
plaintiffs,  to  check  up  said  transaction  as  that  of  plaintiffs 
and  exchange  with  it  memoranda  thereof.-  Plaintiffs  re- 
pudiated such  transaction  as  soon  as  they  were  informed 
thereof.  With  a  view  to  having  the  controversy  as  to  whether 
such  transaction  was  binding  upon  plaintiffs  settled  in  the 
manner  required  by  the  rules  of  the  chamber,  December  13, 
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1901,  L,  Bartlett  &  Son  Company  duly  lodged  a  oomplaint 
in  writing  against  them,  with  the  secretary  of  the  chamher, 
setting  forth  the  making  of  the  trade,  with  all  the  particulars 
thereof,  and  alleging  that  on  the  morning  thereafter,  accord- 
ing to  custom  in  conducting  husiness  on  the  floor  of  the  ex- 
change, Brown,  whom  plaintiffs  had  for  a  long  time  intrusted 
with  the  work  of  checking  up  their  trades  and  giving  mem- 
oranda thereof  and  paying  and  receiving  money  in  respect 
thereto  in  the  usual  way,  checked  up  the  disputed  trade,  gave 
the  customary  memorandum  thereof,  made  out  hy  him  with 
plaintiffs'  initials  thereon,  and  received  from  the  corporation 
the  value  of  the  privilege,  $62.50;  that  December  7,  1901, 
the  corporation  demanded  to  exercise  its  privilege  in  the 
customary  way ;  that  plaintiffs  refused  to  recognize  its  right 
in  the  matter  by  selling  to  it  the  grain  called  for ;  that  there- 
upon it  liquidated  its  damages  for  plaintiffs'  breach  of  con- 
tract, at  $1,843.45,  by  buying  in  the  open  market  on  the  floor 
of  the  exchange,  in  the  usual  way,  the  amount  of  May  wheat 
it  was  privileged  to  purchase  of  plaintiffs.  On  such  showing 
L,  Bartlett  &  Son  Company  asked  the  board  of  arbitrators 
of  the  chamber  to  award  it,  against  plaintiffs,  the  said  sum  of 
$1,843.45.  To  that  complaint  plaintiffs  answered  under  the 
rules  of  the  chamber,  setting  forth  the  facts  before  detailed  as 
to  Brown's  want  of  authority  and  their  prompt  repudiation 
of  his  violation  of  the  rules  of  the  chamber.  The  arbitrators 
decided,  upon  evidence  submitted  for  their  consideration, 
that  plaintiffs  never  authorized  or  ratified  Brown's  act  in 
attempting  to  make  a  trade  for  them ;  that  the  money  received 
by  him  from  L.  Bartlett  £  Son  Company  never  came  to  their 
hands,  but  was  dishonestly  retained  by  him ;  that  he  was  under 
disability  to  bind  them  in  the  matter  under  the  rules  of  the 
chamber;  that  it  was  outside  the  scope  of  his  employment; 
that  he  had  no  actual  authority  to  make  the  trade,  and  that 
his  legitimate  duties  as  clerk  for  them  gave  him  no  apparent 
authority  to  do  so.     The  complaint  was  therefore  dismissed. 
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The  complainant  appealed  to  the  board  of  appeals,  which, 
wholly  on  the  record  of  the  proceedings  before  the  arbitrators, 
decided  that  if  the  trade  in  question  as  originally  made  was 
void,  Brown's  act  in  checking  up  the  transaction  and  deliver- 
ing the  memorandum  thereof  to  L.  Bartlett  &  Son  Company, 
according  to  the  usual  custom,  ratified  the  transaction,  and 
that  complainant  was  entitled  to  recover  the  full  amount  of 
damages  claimed,  $1,843.45,  and  $81,  cost  of  the  arbitration 
proceedings.  In  making  such  decision  the  board  of  appeals 
wilfully  violated  the  rules  disabling  clerks  of  members  of 
the  chamber  from  making  trades  within  its  jurisdiction,  for 
their  employers,  and  in  so  doing  exceeded  its  jurisdiction  and 
committed  an  inexcusable  mistake  of  law.  Plaintiffs  have 
refused  to  abide  by  such  award  solely  upon  the  groimd  that  it 
is  void  for  the  jurisdictional  error  aforesaid.  By  reason 
thereof  L.  Bartlett  &  Son  Company  have  instituted  proceed- 
ings under  the  rules  of  the  chamber  to  have  plaintiffs  pun- 
ished by  exclusion  or  suspension  from  such  chamber  unless 
they  comply  with  the  award;  and  if  not  restrained  by  the 
court  the  purpose  of  such  proceedings  will  be  consummated. 
Plaintiffs'  business  is  of  such  a  character  that  if  their  status 
as  members  of  the  chamber  in  good  standing  is  disturbed  as 
threatened,  they  will  be  greatly  and  irreparably  damaged, 
and  their  damages  will  be  of  such  a  character  that  the  same 
cannot  be  estimated  and  measured  in  money.  A  permanent 
injunction  was  prayed  for,  restraining  the  chamber  from  dis- 
ciplining plaintiffs  because  of  their  refusal  to  abide  by  the 
award,  and  a  temporary  injunction,  preserving  the  existing 
conditions  of  things  pending  litigation,  was  requested. 

L,  Bartlett  &  Son  Company  answered,  setting  forth  the 
facts  heretofore  detailed  respecting  the  transaction  between 
it  and  Brown,  and  alleged  that  he  was,  at  the  time  thereof, 
authorized  and  empowered,  and  held  out  to  the  world  as  en- 
titled, to  make  for  them  such  trades  as  the  one  in  question; 
that  he  had  been  accustomed  to  do  business  of  that  kind 
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openly  and  to  their  knowledge  before  the  amendment  of  the 
rules  mentioned  in  the  complaint,  and  that  his  authority  to 
continue  as  before  was  not  thereafter  revoked  by  any  act  on 
the  part  of  plaintiffs.  The  answer  set  forth  the  facts  relating 
to  the  trial  of  the  controversy,  respecting  plaintiffs'  liability 
under  the  rules  of  the  chamber  and  the  result  thereof  as  here- 
tofore detailed,  and  allied  that  all  the  questions  raised  by  the 
<2omplaint,  including  the  effect  of  the  rule  of  the  chamber  as 
to  clerks  doing  business  for  their  employers,  as  regards 
whether  it  merely  renders  a  clerk  violating  it  liable  to  punish- 
ment, or,  in  addition,  renders  the  trade  made  by  him  void, 
were  submitted  to  the  arbitrators  and  board  of  appeals  and 
were  irrevocably  closed  by  the  final  decision.  The  answer 
further  set  forth  the  rules  of  the  chamber  showing,  among 
other  things,  that  if  the  award  of  the  board  of  appeals  is 
valid,  the  board  of  directors  has  no  discretion  as  to  whether 
plaintiffs  should  be  disciplined  for  their  refusal  to  abide 
thereby.  It  also  set  forth  the  evidence  taken  by  the  arbi- 
trators. Such  evidence  is  to  the  effect,  in  part,  that  it  was  one 
of  Brown's  regular  duties  to  check  up  his  employers'  trades 
and  deliver  the  customary  memoranda  thereof  and  receive 
money  thereon ;  that  prior  to  the  amendment  of  the  rule  dis- 
abling clerks  of  members  of  the  chamber  from  making  trades 
for  their  employers.  Brown  had  made  trades  upon  the  floor 
of  the  exchange  for  plaintiffs,  and  without  any  objection  from 
them ;  that  they  had  ratified  such  trades.  There  was  further 
evidence  showing  that  Brown  made  one  trade  after  the  amend- 
ment of  the  rules,  which  plaintiffs  recognized,  feeling  honor- 
ably bound  to  do  so,  but  that  it  was  not  a  trade  within  the 
jurisdiction  of  the  chamber.  There  was  evidence  tending  to 
show  that  plaintiffs  kept  Brown  in  their  employ  after  they 
knew  that  he  was  not  reliable,  and  that  they  had  such  knowl- 
edge, before  the  transaction  in  question.  The  evidence  on  the 
part  of  the  plaintiffs  was  unequivocal  that  they  never  author- 
ized Brown  to  make  any  trade  for  them  in  violation  of  the 
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rule  disabling  him  from  doing  such  business,  and  that  they 
never  recognized  or  ratified  any  violation  of  the  rule  by  him 
as  binding  upon  them. 

The  defendant  Chamber  of  Commerce  and  other  defend- 
ants joined  in  an  answer,  setting  forth,  among  other  things, 
that  in  the  proceedings  before  the  arbitrators  and  before  the 
board  of  appeals,  the  following  questions  were  submitted  for 
decision:  Was  Walter  E.  Brown  authorized  by  Bartlett, 
Frazier  &  Co.  to  make  the  trade  in  question  with  L.  Bartlett 
&  Son  Company,  said  Brown  being  a  clerk  in  the  employ  of 
the  firm  of  Bartlett,  Frazier  &  Co.  ?  Did  said  Bartlett  & 
Son  Company  have  a  right  to  assume  that  Brown  had  im- 
plied authority  from  Bartlett,  Frazier  &  Co.  to  make  the  trade 
in  question?  Did  Bartlett,  Frazier  &  Co.  ratify  said  trade 
by  the  receipt  of  the  consideration,  $62.50,  and  the  exchange 
of  written  ratifications,  and  otherwise,  notwithstanding  the 
consideration  was  paid  to  Brown  and  the  ratification  was 
given  in  Bartlett,  Frazier  &  Co.'s  name  by  him,  it  being  part 
of  his  regular  duties,  on  behalf  of  plaintiflFs,  to  ratify  trades 
and  collect  the  consideration  ?  Said  answer  stated  the  result 
of  the  trial  before  the  arbitrators,  and  of  the  hearing  upon  the 
appeal  to  the  board  of  appeals,  and  alleged  that  all  the  pro- 
ceedings in  the  matter  were  strictly  in  accordance  with  law, 
and  without  any  wilful  or  other  violation  of  the  rules  of  the 
chamber. 

There  was  an^afiidavit  on  behalf  of  Bartlett,  Frazier  &  Co. 
setting  forth,  among  other  things,  that  Brown,  in  making  the 
transaction  in  question,  acted  without  any  authority  from 
Bartlett,  Frazier  &  Co.,  either  express  or  implied,  and  that 
in  all  cases  where  Brown  delivered  confirmation  cards  or 
memoranda  in  his  capacity  as  clerk  for  plaintiffs,  in  the  con- 
firmation of  their  board  trades,  such  transactions  were  con- 
fined to  cases  where  a  previous  valid  contract  had  been  made 
with  an  authorized  representative  of  the  firm;  that  in  the 
common  and  well-known  custom  of  dealings  in  the  Chamber 
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of  Commerce  of  the  city  of  Milwaukee,  such  work  is,  as  » 
rule,  performed  hy  clerks  having  no  authority  to  make  trades ; 
that  such  work  does  not  involve  a  ratification  of  trades,  hut 
simply  a  checking  over  of  contracts  previously  made  by  au- 
thorized persons,  for  the  purpose  of  avoiding  errors. 

Two  motions  were  made  upon  the  pleadings  and  the  affi- 
davit, to  vacate  the  temporary  injunction,  one  being  made 
by  L,  Bartlett  &  Son  Company ^  and  the  other  by  the  Cham- 
ber of  Commerce  and  its  codefendants  aside  from  L.  Bartlett 
&  Son  Company.  The  motions  were  granted  and  plaintiffs 
appealed. 

For  the  appellants  there  was  a  brief  by  Winkler ,  Flanders, 
Smith,  Bottum  &  Vilas,  attorneys,  and  George  P.  Merrick 
and  Henry  S.  Robins,  of  counsel,  and  oral  argument  by  Mr. 
Merrich,  Mr.  Bobbins  and  Mr.  F.  C.  Winkler. 

For  the  respondent  L.  Bartlett  &  Son  Co.  there  was  a  brief 
by  Hoyt  &  dwell,  and  for  the  respondents  the  Chamber  of 
Commerce  of  Milwaukee  and  its  directors  there  was  a  sep- 
arate brief  by  Miller,  Noyes  <&  Miller,  and  oral  argument  by 
George  P.  Miller  and  F.  M.  Hoyt.  They  contended,  inter 
alia,  that  the  award  of  the  board  of  appeals  of  the  Chamber 
of  Commerce  is  conclusive  both  as  to  the  facts  and  as  to  the 
law,  and,  even  if  erroneous,  cannot  be  reviewed  by  the  courts. 
Consolidated  W.  P.  Co.  v.  Nash,  109  Wis.  490-603 ;  McCord 
V.  Flynn,  111  Wis.  78-88 ;  2  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  7Y8,  786,  787;  Boston  W.  P.  Co.  v.  Gray,  6  Met.  131 
Burchell  v.  Marsh,  17  How.  344 ;  Fudicker  v.  Guardian  Mui 
L.  Ins.  Co.  62  1^.  T.  392 ;  Meldrow  v.  Norris,  2  Cal.  74 
Fairchild  v.  Adams,  11  Cush.  649,  666 ;  Smith  v.  B.  &  M.  R 
Co.  16  Gray,  621 ;  Cutting  v.  Stone,  23  Vt  671 ;  Pitcher  v 
Board  of  Trade,  121  111.  412,  420 ;  Ryan  v.  Cudahy,  167  III 
108;  In  re  Haebler  v.  N.  Y.  Produce  Ex.  149  K  T.  414; 
Sperry's  Appeal,  116  Pa.  St.  391 ;  Woolsey  v.  I.  0.  0.  F.  61 
la.  492;  Osceola  Tribe  No.  11,  I.  0.  R.  M.  v.  Schmidt,  67 
Md.  98;  Angell  &  Ames,  Corp.  (11th  ed.)  §  418;  Belton  v.. 
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Hatch,  109  N.T.  693 ;  O'Brien  v.  Grant,  146  N.T.  163, 173 ; 
The  award  of  the  board  of  appeals  was  proper.  The  trade  was 
within  the  apparent  scope  of  Webster's  authority.  Mechem, 
Agency,  sec.  223 ;  Kelly  v.  Phelps,  57  Wis.  425 ;  Barkley  v. 
B.  &  8.  B.  Co.  71  K  Y.  205 ;  Hatch  v.  Coddington,  95  U.  S. 
48 ;  Wright  v.  HerricJc,  128  Mass.  240 ;  Gilchrist  v.  Brande, 
58  Wis.  184;  Claflin  v.  Lenheim,  66  K  Y.  301;  Zolhr  v. 
Jovin,  48  K  H.  324;  Wilson  v.  Noonan,  27  Wis.  598,  608; 
Godfrey  v.  SchnecJc,  105  Wis.  568.  The  appellant  is  liable 
on  the  ground  of  negligence.  Wharton,  Negligence,  §  238 ; 
Wright  v.  N.  Y.  Cent.  B.  Co.  25  N.  Y.  562 ;  Davis  v.  D.  & 
M.  B.  Co.  20  Mich.  105 ;  Wood,  Master  &  S.  sec.  432. 

Mabsttatx,  J.  If  the  complaint  states  a  good  cause  of  ac- 
tion, there  is  at  least  a  probability  that  appellants  are  entitled 
to  a  decree  for  the  relief  prayed  for.  If  that  should  be  the 
final  result  of  the  litigation,  yet  respondent  Chamber  of  Com- 
merce be  allowed  in  the  meantime  to  do  the  mischief  threat- 
ened, it  is  reasonably  certain  that  the  object  of  the  suit  will  be 
in  a  great  measure  defeated.  A  judgment  in  their  favor,  if 
the  status  quo  is  not  preserved  pending  the  litigation,  will 
leave  them  irreparably  injured;  while  if  it  is  preserved,  we 
are  unable  to  see  how  any  damage  of  a  serious  character  can 
accrue  to  the  chamber  if  it  finally  prevails, — certainly  none 
that  cannot  be  adequately  guarded  against  by  security.  In 
that  situation,  assuming  for  the  purposes  of  this  point  that  the 
complaint  states  good  grounds  for  relief,  appellants  are  en- 
titled, as  a  matter  of  right,  upon  reasonable  terms,  to  the 
temporary  restraint  which  was  denied  them.  Valley  I.  W. 
Mfg.  Co.  V.  Goodrich,  103  Wis.  436,  78  N.  W.  1096;  Mil- 
waukee E.  B.  &  L.  Co.  V.  Bradley,  108  Wis.  467,  84  N.  W. 
870.  So  this  appeal  turns  upon  the  sufficiency  of  the  com- 
plaint. 

There  is  little  need  to  spend  time  discussing  the  general 
principles  regarding  when  a  court  of  equity  will  interfere  to 
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protect  a  member  of  a  voluntary  association  from  the  judg- 
ment of  its  tribunal  on  a  matter  submitted  to  it  under  its 
rules.  It  must  be  freely  conceded  that  the  laws  of  such  an 
association,  within  its  own  sphere  of  action,  so  long  as  they 
do  not  violate  any  public  law,  written  or  unwritten,  as  ad- 
ministered by  its  tribunal,  are  supreme.  The  trial  by  such  a 
tribunal  is,  to  all  intents  and  purposes,  an  arbitration,  its 
judgment  an  award  of  arbitrators,  and  the  enforcement 
thereof  subject  to  be  enjoined  by  a  court  of  equily  for  the 
same  causes  that  will  admit  of  any  other  award  being  so  con- 
trolled. It  may  be  so  enjoined  if  it  manifestly  violates 
private  rights,  causing  loss  to  a  person,  if  he  has  no  other  ade- 
quate remedy.  Such  rights  are  deemed  to  be  so  violated  when 
the  tribunal  exceeds  its  jurisdiction  either  when,  intending 
to  decide  according  to  law,  it  misapprehends  the  law,  or  when 
it  prejudicially  goes  outside  the  scope  of  the  matters  submit- 
ted, or  is  guilty  of  any  other  error  aflfecting  the  result,  other 
than  errors  of  judgment.  A  disregard  by  arbitrators  of  the 
facts  or  the  rules  governing  the  matter  before  them  either 
wilfully  or  ignorantly,  from  either  good  or  bad  motives,  or 
from  whatever  cause,  is  jurisdictional ;  while  mere  errors  of 
judgment,  either  upon  the  law  or  the  facts,  do  not  vitiate  an 
award.  These  principles  were  discussed  at  considerable 
length  in  Consolidated  W.  P.  Co.  v.  Nash,  109  Wis.  490,  85 
N.  W.  486.  As  there  stated,  in  effect,  whether  arbitrators 
proceed  on  a  basis  so  clearly  wrong  as  to  not  be  attributable  to 
errors  of  judgment,  or  depart  from  the  scope  of  the  submis- 
sion, or  are  guilty  of  any  misconduct  affecting  the  result, 
errors  of  judgment  upon  the  law  or  the  facts  not  bei^jg  deemed 
misconduct,  the  result  is  the  same:  the  award  is  fatally  de- 
fective for  jurisdictional  error. 

Applying  the  foregoing  to  the  complaint  before  us,  the 
question  of  whether  it  states  a  good  cause  of  action  comes 
down  to  this:  Did  the  board  of  appeals  of  the. respondent 
Chamber  of  Commerce,  in  making  its  award,  commit  juris- 
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•dictional  error  affecting  such  award,  injurious  to  appellants  ? 
Manifestly,  the  board  was  bound  by  the  laws  of  the  corpora- 
tion the  same  as  appellant.  The  latter,  in  submitting  to  its 
jurisdiction,  agreed  to  be  tried  by  the  rules  of  the  chamber, 
not  by  any  standard  of  trade  ethics  which  the  board  might  see 
fit  to  set  up.  If  the  rules  were  open  to  construction,  it  was 
imdoubtedly  the  province  of  the  board  to  construe  them.  If 
it  erred  in  judgment  in  doing  so,  appellants  stipulated  in 
advance  to 'submit  thereto.  If  the  rules  by  which  appellants' 
rights  were  to  be  tested  were  not  open  to  construction  because 
not  reasonably  susceptible  of  more  than  one  meaning,  or  if, 
instead  of  attempting  to  construe  the  rules  and  apply  the 
same  to  the  case  in  hand,  the  board  ignored  them  and  ad- 
judged appellants'  rights  upon  an  entirely  false  standard — 
•one  not  found  in  the  rules  or  the  law  it  attempted  to  follow — 
then  its  award  does  not  embody  a  decision  upon  the  matter 
submitted  according  to  the  judgment  of  the  board,  but  it  is  a 
mere  expression  of  arbitrary  will. 

Now  the  question  submitted  to  the  arbitrators  was  this: 
Are  Bartlett,  Frazier  &  Co.  guilty  of  having  offended  against 
the  rules  of  the  Chamber  of  Commerce  oi  Milwaukee  in  that 
they  failed,  upon  due  demand  therefor,  to  comply  with  an 
agreement  made  with  Bartlett  &  Son  Company  November  29, 
1901,  to,  at  the  option  of  the  holder,  at  any  time  before  the 
close  of  business  on  the  exchange  floor  of  such  chamber  De- 
cember 7,  1901,  sell  to  said  Bartlett  &  Son  Company  50,000 
bushels  of  wheat,  contract  grade,  for  time  delivery,  to  the 
damage  of  such  company,  liquidated,  in  the  usual  manner  in 
such  caseSj  at  $1,843.45,  and  fail,  upon  due  demand  therefor, 
to  pay  such  sum  or  any  part  thereof  ?  There  was  no  pretense 
that  such  contract  was  made  unless  Bartlett,  Frazier  &  Co. 
were  bound  by  the  assumption  of  authority  on  the  part  of 
their  clerk,  Walter  E.  Brown,  to  act  in  their  behalf,  either  in 
making  the  verbal  agreement  with  Bartlett  £  Son  Company 
*or  in  subsequently  doing  the  customary  clerical  work  of 
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checking  the  same  up  to  avoid  mistakes  and  delivering  the 
usual  memorandum  evidencing  the  transaction.  Much  evi- 
dence was  taken»on  the  hearing,  but  none  showing  that  Bart- 
lett, Frazier  &  Co.  personally  knew  of  the  transaction  in  the 
first  instaiice,  or  of  the  so-called  confirmation  of  it,  until  a 
long  time  thereafter,  or  that  they  ever,  by  any  act^  ratified  it, 
or  authorized  their  clerk  to  represent  them  in  such  matters  on 
any  previous  occasion,  subsequent  to  the  amendment  of  the 
rules,  prohibiting  clerks  of  members  of  the  Chamber  of  Com- 
merce from  making  trades.  The  board  decided  on  that  state 
of  the  case  that  appellants  did  not  make  any  trade  with  Bart- 
lett &  Son  Company  which  could  be  recognized  under  the 
rules  of  the  corporation.  The  question  being  carried  to  the 
board  of  appeals,  it  held  that  Bartlett  &  Son  Company  was 
entitled  to  recover,  not  because  the  rule  prohibiting  clerks  of 
members  from  doing  business  for  their  employers  does  not 
void  a  trade  made  in  violation  thereof,  but  because  Brown's 
treatment  of  his  void  act  as  that  of  liis  employer,  in  perform- 
ing his  legitimate  duty  of  checking  up  deals,  claimed  to  be 
binding  upon  them,  and  delivering  the  usual  memoranda  of 
the  transactions,  made  such  void  act  valid,  the  same  in  all  re- 
spects as  if  it  were  originally  that  of  the  appellants,  and  be- 
cause, "upon  all  the  evidence  complainant  should  recover 
damages."  Since  the  evidence  referred  to,  at  no  point,  shows 
that  Bartlett,  Frazier  &  Co.  had  any  connection  with  the 
transaction  in  controversy  except  through  Brown,  or  that  he 
was  recognized  by  them  as  having  authority  either  to  make  or 
ratify  trades  which  were  within  the  jurisdiction  of  the 
chamber,  after  the  rule  referred  to  was  adopted,  we  must  con- 
clude that  the  words,  "Upon  all  the  evidence  complainant 
should  recover  damages,"  are  either  merely  explanatory  of 
what  preceded  them,  or  indicate  an  arbitrary  disposition  of 
the  matter  in  hand.  They  probably  refer  solely  to  the  proof 
showing  that  Brown,  subsequent  to  the  adoption  of  the  rule, 
was  authorized  and  accustomed  to  do  the  usual  clerical  work 
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of  checking  up  his  employer's  trades  and  delivering  the  cus- 
tomary memoranda  to  the  other  parties  to  the  transactions, 
and  that  he  performed  that  duty  in  respect  to  the  matter  in 
question,  and  by  so  doing  made  his  unauthorized  trade  valid. 
We  cannot  escape  the  conclusion,  whichever  view  is  iaken,  that 
the  decision  was  reached,  not  by  applying  the  rules  of  the 
chamber  to  the  case,  but  by  ignoring  them;  that  the  board 
proceeded  as  if  there  was  no  certain  test  by  which  to  deter- 
mine the  rights  of  appellants;  that  it  was  permitted  to  say 
what  was  just  without  any  guide  but  the  notions  of  its  mem- 
bers, and  that  appellants  were  bound  thereby.  It  did  not  dis- 
turb the  decision  of  the  arbitrators  that  a  trade  made  by  a 
clerk  in  the  name  of  his  employer  is  wholly  void  because  of 
the  rule  disabling  him  from  doing  such  business,  yet  held 
that  a  clerk,  in  performing  his  appropriate  duties  can,  in  an 
indirect  way,  avoid  the  disability.  The  view  is  so  unreason- 
able, that  the  general  prohibition  against  clerks  doing  busi- 
ness for  their  employers  can  be  entirely  circumvented  by  the 
effect  of  the  performance  of  their  l^egitimate  duties,  that  we 
conclude  that  the  board  did  not  consider  the  rule  in  question, 
but  disposed  of  the  matter  in  hand  on  its  notions  of  equity  as 
between  the  persons  interested.  In  that  the  board  plainly  ex- 
ceeded its  jurisdiction.  It  did  not  merely  conmiit  an  error  of 
judgment.  It  was  plainly  fenced  about  by  the  law  of  the 
chamber,  and  the  appellants  were  as  well.  It  was  bound  to 
keep  within  its  enclosure,  and,  operating  there,  determine 
whether  appellants  had  kept  within  theirs.  That  was  what 
the  latter,  as  member  of  the  chamber,  and  by  joining  in  the 
proceedings  as  well,  were  bound  to  submit  to.  The  board  ex- 
ceeded its  jurisdiction  as  clearly  as  the  arbitrators  did  in 
Consolidated  W.  P.  Co.  v.  Nash,  109  Wis.  496,  85  N.  W.  486, 
in  adopting  an  obviously  absurd  construction  of  the  contract 
which  defined  the  scope  of  the  submission  to  them ;  or  in  Ryan 
V.  Cudahy,  157  111.  108,  41  N.  E.  760,  where  the  arbitrators, 
in  a  trial  under  the  rules  of  the  Chicago  Board  of  Trade,  re- 
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fused  to  accord  to  a  party  to  the  controversy  the  privilege  of 
making  proofs,  which  he  was  expressly  entitled  to  by  such 
rule. 

A  trial  by  a  tribunal  of  a  board  of  trade,  provided  for  by 
its  rules,  or  that  of  any  other  vpluntary  organization,  is  like 
one  before  a  board  of  arbitrators  agreed  upon  by  parties  to 
the  controversy  submitted  to  them.  Its  scope  is  limited  by  the 
rules  of  the  organization.  A  violation  thereof  is  jurisdic- 
tional error  which  will  vitiate  the  result ;  and  if  private  rights 
of  a  contestant  are  injuriously  affected  thereby,  a  court  of 
equity  can  afford  relief.  Such  is  the  effect  of  the  decision  in 
Ryan  v.  Cudahy,  supra.  It  merely  follows  elementary  prin- 
ciples. We  venture  to  say  that  the  rule  is  universal  that  if  a 
board  of  arbitrators  exceeds  its  jurisdiction  to  the  injury  of 
property  rights  of  any  party  to  the  proceedings  before  it,  and 
there  is  no  other  way  of  reaching  the  matter,  a  court  of  equity 
will  take  jurisdiction  to  afford  such  relief  as  it  is  capable  of. 

We  do  not  deem  it  necessary  or  advisable  to  support  the 
principles  above  referred  to  by  citing  authorities  to  any  con- 
siderable extent  They  are  deemed  to  be  elementary.  The 
jurisdiction  of  arbitrators  is  absolutely  and  strictly  limited 
by  the  contract  of  submission,  whether  such  contract  be  one 
formally  entered  into  between  the  parties  or  be  implied  from 
their  being  members  of  a  voluntary  organization  which  by  its 
rules  requires  them  to  submit  their  differences  to  the  particu- 
lar tribunal.  The  jurisdiction  of  the  arbitrators  cannot  be 
extended  beyond  the  contract  of  submission  by  their  decision 
upon  any  jurisdictional  question.  When  the  submission  re- 
quires the  matters  to  be  determined  to  be  tested  by  a  particu- 
lar rule,  whether  it  be  a  rule  of  law  or  a  rule  of  the  corpora- 
tion or  association,  the  adoption  by  the  arbitrators  of  a  differ- 
ent rule  or  a  disregard  of  the  rule  and  decision  of  the  matter 
according  to  the  notions  of  the  arbitrators  of  what  is  just  in 
the  premises,  is  a  departure  from  the  submission  just  the 
Voulie— 80 
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same  as  the  inclusion  in  the  submission  of  matters  of  differ- 
ence not  involved  at  all  in  the  particular  controversy  to  be 
settled.  3  Cycl.  Law  &  Proc.  674,  675,  and  cases  cited; 
Morse,  Arb.  182.  Here  the  question  of  whether  appellants 
were  guilty  of  having  violated  the  rules  of  the  chamber  de- 
pended upon  whether  clerks  of  members  were  disabled  by  its 
rules  from  making  trades  for  iheir  employers.  That  was  de- 
cided by  the  arbitrators  in  appellants'  favor.  The  board  of 
appeals,  without  touching  that  question,  as  we  have  seen,  but 
applying  to  the  matter  before  them  an  idea  not  found  in  the 
rules  of  the  chamber  or  the  law,  or  supported  by  reason — ^the 
idea  that  a  person  acting  as  agent  for  another  may  avoid  dis- 
ability to  make  a  contract  for  his  principal  with  one  having 
knowledge  of  such  disability,  by  ignoring  such  want  of  au- 
thority and  subsequently,  without  any  change  in  his  compe- 
tency, ratifying  his  void  act — ^held  that  appellants  ought  to 
pay  the  damages  claimed. 

The  idea  is  advanced  that  the  board  was  warranted  in 
holding  appellants  liable  independent  of  the  rule,  because  (1) 
they  held  out  Brown  as  worthy  of  confidence,  knowing  that  he 
was  otherwise;  (2)  authority  to  him  to  check  and  approve 
accounts  necessarily  carried  with  it  authority  to  approve 
trades,  making  them  binding  whether  they  were  previous  to 
the  approval  or  not;  (3)  they  had,  previous  to  the  transaction 
in  question,  recognized  his  trades.  What  we  have  said  really 
covers  all  those  suggestions.  If  it  be  admitted  that  appellants 
kept  Brown  in  their  employ  after  they  had  knowledge  that  he 
was  not  reliable,  that  did  not  affect  his  disability  under  the 
rule  of  the  chamber,  as  to  dealing  with  those  who  had  full 
knowledge  of  his  disability.  As  to  the  second  proposition,  we 
say  that  to  hold  that  authority  to  check  and  approve  trades  is 
consistent  with  the  decision  that  the  rule  created  absolute 
disability  of  the  clerk  to  make  the  trade  was  the  adoption  of  a 
principle  wholly  inconsistent  with  the  one  the  submission  re- 
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quired  the  board  to  try  appellants  by.  As  to  the  last  proposi- 
tion, this  seems  to  be  conclusive:  There  is  no  evidence  show- 
ing that  appellants,  after  the  disability  of  the  clerk  was  cre- 
ated by  the  rule,  recognized  any  contracts  made  by  him  that 
were  within  the  jurisdiction  of  the  chamber.  A  decision  to 
the  contrary  without  any  evidence  whatever  to  support  it  is 
jurisdictional  error. 

From  what  has  been  said  the  conclusion  must  follow  that 
the  complaint  states  a  good  cause  of  action.  It  sets  forth,  by 
appropriate  allegations,  that  a  controversy  between  appellants 
and  Bartlett  &  Son  Company,  which  was  within  the  jurisdic- 
tion of  the  tribunals  of  the  Chamber  of  Commerce  of  the  City 
of  Milwaukee  to  determine,  was  tried  before  such  tribunals ; 
that  the  award  was  against  appellants;  that  the  result  was 
reached  by  the  highest  authority  in  the  chamber  having  juris- 
diction of  the  subject ;  that  it  exceeded  its  jurisdiction  in  the 
matter  by  ignoring  the  rule  vital  to  appellants'  rights ;  that 
the  decision,  if  allowed  to  be  carried  out,  will  seriously  affect 
their  property  rights ;  that  it  will  be  carried  out  unless  the 
court  intervenes  and  prevents  the  same;  and  that  appellants 
have  no  other  way  of  protecting  themselves  from  the  threat- 
•ened  injury  except  by  an  appeal  to  the  equity  jurisdiction  of 
the  court 

It  must  be  understood  that  this  decision  does  not  invade  in 
the  slightest  degree  the  familiar  doctrine  that  the  determina- 
tions of  the  regularly  constituted  tribunals  of  a  voluntary  as- 
'^ociation,  regularly  made,  on  a  subject  within  their  jurisdic- 
tion, are  not  open  to  judicial  scrutiny.  The  court,  however, 
may  look  into  the  proceedings  of  such  a  tribunal  to  the  ex- 
tent of  seeing  whether,  to  the  injury  of  the  complainant,  it 
exceeded  its  jurisdiction,  the  same  as  in  case  of  a  gaosi-judi- 
cial  body. 

The  result  of  the  foregoing  is  that  we  must  hold  that  the 
order  vacating  the  temporary  injunction  is  erroneous  and 
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must  be  reversed,  and  the  cause  be  remanded  for  further  pro- 
ceedings according  to  law. 
By  the  Court. — So  ordered. 

Babdben,  J.  i  concur  in  the  foregoing  opinion* 

WiNGLOw  and  Dodge,  JJ.,  dissent. 
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116        »640i     MuELLEB,  Kospondent^  vs.  Nobtmann,  Administrator,  and 

others,  Appellants. 

December  19, 1902— February  5, 190S. 

Option  contracts:  Vendor  and  purchaser  of  land:  Specific  perform- 
ance: Equity:  Acceptance  of  option  after  death  of  vendor: 
Agency:  Revocation^ 

1.  A  mere  option  does  not  ripen  into  a  contract  and  become  a  bind- 

ing  obligation  upon  the  grantor  unless  accepted  by  the  holder 
within  the  time  limited  therein,  and  according  to  its  terms,  but 
the  rights  of  the  parties  thereunder  expire  on  the  date  limited 
without  notice,  or  declaration  of  forfeiture. 

2.  K.,  defendant's  intestate,  for  valuable  consideration,  gave  plaint- 

ifT  written  option  to  purchase  certain  lands,  which  provided, 
among  other  things,  that,  in  case  plaintifT  elected  to  make  the 
purchase,  he  was  to  pay  a  certain  sum  to  M.,  at  a  designated 
place,  within  four  weeks  from  the  date  of  the  option,  and  that 
thereupon  K.  would  deliver  a  deed  of  the  premises  to  plaintiff. 
Within  the  life  of  the  option,  but  after  the  death  of  K.,  plaintlfC 
made  a  tender  of  the  required  amount  at  the  place  designated. 
Plaintiff  brought  action  for  specific  performance.  Held,  that 
K.  could  not  have  withdrawn  the  option  In  his  life  time,  and 
that  the  death  of  K.  did  not  revoke  the  right  of  plaintiff  to 
make  his  election  within  the  time  limited,  nor  did  it  revoke- 
the  authority  of  the  person  in  charge  of  the  place  designated 
to  accept  the  sum  tendered. 
8.  In  such  case,  the  plaintiff,  having  done  everything  that  the  option 
required  him  to  do.  Is  entitled  to  specific  performance  of  his. 
contract  against  the  decedent's  heirs. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Mil- 
waukee county :  Warben  D.  Tabbant,  Circuit  Judge.  Af- 
firmed. 

On  December  3, 1901,  one  Fred  J.  Klein  gave  the  plaintiff, 
in  consideration  of  $25  to  him  paid,  an  option  in  writing  to 
purchase  certain  described  property  in  the  city  of  Milwaukee, 
which  option  contained  the  following  clause : 

'^In  case  said  /.  F.  Mueller  elects  to  purchase  said  land 
under  this  option,  he  is  to  pay  at  the  office  of  Theo.  Mueller, 
in  Milwaukee,  Wis.,  within  four  weeks  from  date  thereof, 
forty-nine  hundred  and  seventy-five  dollars,  when  a  warranty 
deed  of  said  land  shall  be  delivered,  conveying  said  land  free 
and  clear  of  all  incumbrances,  and  a  complete  abstract  of 
title  shall  be  furnished." 

Said  option  was  duly  recorded.  On  December  9th  there- 
after, Klein  died  intestate.  Within  the  period  above  limited, 
and  on  December  31,  1901,  the  plaintiff  elected  to  purchase 
said  land,  and  tendered  at  the  office  of  said  Theo.  Mueller 
the  sum  mentioned  in  the  option ;  but  said  Mueller  refused  to 
accept  the  same,  giving  as  his  reasons  therefor  that  Klein  was 
dead.  February  10, 1902,  the  defendant  (7.  J.  Nortmann  was 
duly  appointed  administrator  of  Klein's  estate.  The  other 
defendants  are  children  and  heirs  at  law  of  Klein.  The 
plaintiff  brings  this  action  to  enforce  specific  performance  of 
said  option  contract.  The  court  found  the  facts  as  above 
stated,  and  that  all  the  allegations  of  the  complaint  were  true 
and  proven,  and  that  plaintiff  had  duly  performed  the  con- 
tract on  his  part.  The  defendants  filed  due  exceptions,  and 
from  a  judgment  entered  for  plaintiff,  bring  this  appeal. 

For  the  appellants  there  were  briefs  by  Markham  &  Hamil' 
ton,  attorneys,  and  a  separate  brief  by  Fred  C.  Ellis,  guardian 
ad  litem,  and  oral  argument  by  T,  Hamilton. 

For  the  respondent  there  was  a  brief  by  Nath.  Pereles  & 
Sons,  attorneys,  and  Q.  D.  Ooff,  of  counsel,  and  oral  argu- 
ment by  Mr.  Ooff. 
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Baedeen,  J.  It  is  wholly  tumecessary  in  this  case  to  dis- 
cuss the  law  of  soKsalled  "option  contracts."  Both  parties 
substantially  agree  that  a  mere  option  does  not  ripen  into  a 
contract,  and  become  a  binding  obligation  upon  the  grantor, 
unless  accepted  by  the  holder  within  the  time  limited  therein, 
and  according  to  its  terms  (Cheney  v.  Cook,  7  Wis.  413; 
Atlee  V.  Bartholomew,  69  Wis.  43,  33  N.  W.  110),  and  that 
rights  under  such  an  option  expire  on  the  date  limited,  with- 
out notice  or  declaration  of  forfeiture  (Cummings  v.  Tovm  of 
Lake  Realty  Co.  86  Wis.  382,  57  N.  W.  43 ;  Nelson  v.  Ste- 
phens, 107  Wis.  136-145,  82  N.  W.  163).  While  the  option 
may  be  but  an  offer  to  sell,  yet  if  the  seller,  for  a  good  consid- 
eration, agrees  that  he  will  not  withdraw  his  offer  until  a 
specified  time,  he  is  bound.  Peterson  v.  Chase,  115  Wis.  239, 
01  X.  W.  687,  and  cases  cited.  In  the  case  at  bar  the  seller 
agreed,  upon  a  valuable  consideration,  that  the  offer  should 
remain  open  for  four  weeks.  Within  that  period  the  plaintiff 
did  everything  that  the  written  option  required  him  to  do. 
He  went  to  the  office  designated,  and  tendered  the  stmi  speci- 
fied, as  his  election  to  complete  his  option.  That  tender  was  to 
the  very  person  designated  in  the  option,  at  whose  office  the 
money  was  to  be  paid.  The  payment  of  the  money  at  the  place 
stated  was  the  only  condition  imposed  upon  the  purchaser. 
But  the  appellants  argue  that  the  death  of  Mr.  Klein  revoked 
the  authority  of  any  one  at  Mr.  Mueller's  office  to  accept  the 
money,  on  the  ground  that  death  revokes  all  agencies.  If  the 
contract  was  one  the  intestate  could  not  have  revoked  in  his 
lifetime,  then  his  heirs  or  legal  representatives  have  no 
greater  right.  Raesser  v.  Nat.  Ex.  Bank,  112  Wis.  591,  88  N. 
I  t\JU  W.  618.  His  death  did  not  invoke  the  right  of  the  buyer  to 
I  make  his  election  within  the  time  limited.    The  tender  at  the 

place  designated  was  all  that  the  option  required  of  him. 
When  he  asked  the  court  to  enforce  the  contract,  he  made  his 
tender  good  by  offering  to  pay,  and  the  relief  granted  him 
was  on  condition  that  he  pay  the  amount  agreed.     The  ap- 
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pellants  argue  that  plaintiff  should  have  had  a  special  admin- 
istrator appointed,  to  whom  tender  and  notice  could  have  been 
given.  Even  admitting  this  would  have  been  proper,  have 
they  suffered  or  lost  anything  by  such  failure  ?  Have  their 
rights  been  prejudiced  in  any  degree  by  reason  thereof? 
Certainly  not.  The  suggestion  that  it  would  be  a  great  hard- 
ship for  the  parties  interested  in  the  estate  "to  hunt  through- 
out Christendom  to  learn  that  the  option  had  not  been  ac- 
cepted by  the  grantee"  is  worthy  of  but  slight  consideration. 
An  inquiry  at  the  office  where  the  money  was  to  have  been 
paid  would  have  saved  the  "hunt  throughout  Christendom," 
and  relieved  the  parties  of  their  imaginary  woes.  Our  con- 
clusion is  that  the  so-called  option  was  one  which  Klein  could 
not  have  withdrawn  in  his  lifetime,  and  that  its  terms  re- 
mained open  to  plaintiff's  election  up  to  the  expiration  of  the 
date  mentioned  therein.  The  plaintiff's  tender  of  the  money 
at  the  office  of  Theo.  Mueller  was  a  sufficient  election  of  his 
intention  to  purchase,  and  that  no  valid  objection  is  shown  by 
the  record  why  the  contract  should  not  be  specifically  en- 
forced. 

The  judgment  appears  to  have  properly  preserved  the  rights 
of  the  appellants,  and  should  therefore  be  affirmed. 

By  the  Court. — So  ordered. 


The  Bohn  Manufactueing  Company,  Appellant,  vs.  Reif 
and  others.  Respondents. 

January  IS— February  S,  190S. 

Bills  and  notes:  Individual  signers:  Pleading:  Novation:  Considered- 
tion:  Evidence:  Estoppel. 

1.  An  ordinary  promissory  note,  signed  by  defendants  individually 
as  makers,  contained  an  option  of  payment  in  lumber  at  going 
rates.  The  note  was  a  plain,  unambiguous,  and  complete  docu- 
ment, and,  when  construed  with  the  accompanying  agreement. 
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left  nothing  for  explanation.  In  an  action  thereon  the  answer 
alleged,  among  other  facts^  that  prior  to  the  giving  of  such  note 
the  defendants,  to  the  knowledge  of  the  plaintiff,  had  agreed  to 
form  a  corporation,  and  gave  the  note  In  suit  with  the  under- 
standing that  they  were  signing  a  note  for  the  proposed  corpora- 
tion, and  that  plaintiff  received  It  with  that  understanding; 
that  the  corporation  was  afterwards  formed,  and,  before  the 
maturity  of  the  note.  It  offered  to  pay  the  note  In  lumber,  but 
plaintiff  declined  to  receive  the  same.  There  was  no^mutual 
mistake  alleged,  nor  any  attempt  to  state  any  claim  for  equi- 
table relief,  nor  was  there  any  counterclaim  for  reformation. 
Held,  that  the  answer  In  that  respect  stated  no  defense,  and 
parol  evidence  was  Inadmissible  for  any  purpose  thereunder. 

2.  Such  answer  further  alleged  that  the  note  was  always  considered 

a  liability  of  the  corporation  by  both  plaintiff  and  defendants; 
that  plaintiff  made  a  written  agreement  with  the  corporation  to 
take  certain  lumber  In  payment  of  the  note,  which  the  corpora- 
tion  was  willing  to  deliver,  but  which  plaintiff  neglected  to 
take;  that  afterwards  the  corporation  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  and  that  plaintiff  filed  therein 
a  duly  verified  claim  for  the  amount  due  upon  the  note,  treating 
the  corporation  as  the  maker  thereof,  and  received  a  dividend 
thereon.  It  was  not  alleged  that  the  agreement  of  the  corpora- 
tion to  pay  was  based  upon  any  consideration,  nor  was  It  al- 
leged that  the  plaintiff  ever  assented  to  any  discharge  of  the 
defendants  from  liability  thereunder.  Held,  that  the  facts 
stated  were  insufficient  to  show  a  release  of  defendants  by  nova- 
tion, and  in  that  respect  the  answer  failed  to  state  a  defense. 

3.  The  executive  officers  of  a  payee  of  a  note,  signed  by  defendants 

as  individuals,  testified  positively  that  they  never  had  any 
knowledge  of  an  alleged  agreement  whereby  a  corporation, 
formed  by  defendants,  assumed  and  agreed  to  pay  the  note;  that 
they  never  consented  to  make,  and  were  never  asked  to  make, 
a  substitution  of  debtors.  Held,  that  the  fact  that  the  payee  had 
considerable  correspondence  with  such  corporation,  and  agreed 
to  accept  lumber  from  it  in  discharge  of  the  note,  and  sub- 
sequently proved  the  note  as  a  claim  against  the  corporation,  it 
having  made  an  assignment  for  benefit  of  creditors,  was  not  in 
itself  sufficient  to  show  knowledge  by  the  payee  of  an  assump- 
tion of  the  debt  of  the  corporation. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county :  Michael  Kirwan,  Circuit  Judge.    Reversed. 
This  is  an  action  to  recover  the  amount  due  upon  a  prom- 
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issory  note.  The  complaint  alleges  the  execution  and  deliv- 
ery by  the  defendants  to  the  plaintiff  on  or  about  October  1, 
1895,  of  a  promissory  note  in  the  following  form: 

"$3,000.  St.  Paul,  Minn.,  Sept  20,  1895. 

"On  or  before  one  year  after  date,  I  promise  to  pay  to  the 
order  of  Bohn  Manufacturing  Company  three  thousand  dol- 
lars, at  Manitowoc  Savings  Bank,  Manitowoc,  Wis.  Value 
received.  With  interest  before  and  after  maturity  at  the 
rate  of  7  per  cent,  per  annum  until  paid.  Subject  to  optional 
payment  as  per  agreement  of  Bohn  Mfg.  Co.  under  date  of 
Sept.  24,  '95. 

"Peteb  Nikolai, 
"Julius  Hamancheck, 
"Anton  E.  Reif, 
"Lewis  C.  Reif, 
"Henby  Kiel, 
"Mathas  Stamboch." 

That  the  agreement  of  optional  payment  referred  to  in  the 
note,  which  was  made  at  the  time  of  the  execution  and  de- 
livery of  the  note,  was  as  follows : 

"St.  Paul,  Minn.,  Sept.  24,  '95. 
"Messrs.  Reif  Bros,  and  others. 

"Branch,  Wis. 
^'Oentlemen:  We  hereby  agree  to  buy  from  you  $3,000 
worth  of  lumber  within  one  year  from  date,  in  case  you  de- 
sire to  sell  it  to  us,  at  the  market  price  f .  o.  b.  St.  Paul ;  the 
price  to  be  governed  by  what  the  lumber  can  be  bought  for 
from  other  mills.  We  agree  to  do  this  in  consideration  of 
your  signing  a  note  for  $3,000,  due  on  or  before  one  year 
from  September  20th,  which  you  have  given  us  in  part  pay- 
ment of  certain  sawmill  machinery  which  we  have  sold  you. 
"Truly  yours, 

"Bohn  Manf'o.  Co." 

That  said  agreement  of  purchase  was  made  at  the  time  of 
the  execution  and  delivery  of  said  note.  That  no  lumber 
whatever  has  been  received  by  the  plaintiff,  pursuant  to  said 
agreement,  from  the  defendants,  or  either  or  any  of  them,  or 
from  any  other  person  on  their  accoimt,  and  the  defendants 
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have  never  exercised  their  option  to  pay  said  $3,000,  or  any 
part  thereof,  in  lumber,  if  any  such  option  was  reserved  to 
them  by  said  writing,  except  the  payments  hereinafter  ad- 
mitted. The  complaint  shows  payment  in  lumber  to  the 
amount  of  $442.42,  paid  and  indorsed  January  14,  1897,  as 
per  statement  rendered  on  that  date  by  the  Reif  Lumber  & 
Manufacturing  Company  for  lumber  sold  plaintiff,  labor  per- 
formed on  its  account,  and  rent  and  advances  made  to  that 
date,  and  excepting  the  further  payment  of  $572.80  paid  and 
indorsed  on  said  note  on  April  27,  1898,  paid  by  John  R, 
Ragan,  assignee  of  the  Reif  Lumber  &  Manufacturing  Com- 
pany, which  company  was  a  corporation  under  the  laws  of  the 
state  of  Wisconsin,  and  which  sum  was  paid  by  said  Ragan  as 
a  dividend  payable  by  him  as  assignee  of  said  Reif  Lumber  & 
Manufacturing  Company,  payable  to  its  creditors.  That  the 
plaintiff  is  the  legal  holder  of  the  note.  That  no  other  pay- 
ments have  been  made  thereon.  That  there  is  due  from  the 
defendants  to  the  plaintiff,  by  virtue  of  the  premises, 
$2,942.12. 

The  defendants  Anton  Reif,  Lewis  Reif,  Mathas  Stamhoch, 
and  Peier  NicTcolai  answered  the  complaint  substantially  as 
follows :  The  answer  admits  the  incorporation  of  the  plaintiff, 
and  alleges  that  the  defendants  entered  into  a  mutual  agree- 
ment to  form  a  corporation  for  the  purpose  of  engaging  in 
the  manufacturing  and  sale  of  lumber  prior  to  September  20, 
1895,  and  that  such  agreement  was  well  known  to  the  plaint- 
iff, and  that  on  or  about  September  20,  1895,  the  defendants 
purchased  of  the  plaintiff  a  saw-mill  for  the  sum  of  $5,000 ; 
$2,000  to  be  paid  in  cash,  and  the  balance  in  lumber.  That 
such  purchase  was  made  for  and  in  behalf  of  the  corporation 
then  forming,  as  was  well  known  by  the  plaintiff.  That  pur- 
suant to  said  agreement  of  purchase,  and  in  consideration  of 
plaintiff's  written  agreement  to  take  lumber  as  set  forth  in 
the  complaint,  the  defendants  signed  the  note  in  suit,  and  with 
the  understanding  that  they  were  signing  a  note  for  the  cor- 
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poration  then  forming,  and  that  the  plaintiff  well  knew  thi» 
to  be  so,  and  received  and  accepted  said  note  as  of  such  cor- 
poration. That  shortly  after  and  pursuant  to  said  agreement 
the  defendants  incorporated  under  the  name  of  Reif  Lumber 
&  Manufacturing  Company,  and  that  said  corporation  took 
charge  of  said  sawmill,  and  engaged  in  the  business  contem- 
plated by  said  agreement  and  purchase.  That  prior  to  and  at 
the  maturity  of  said  note  the  Reif  Lumber  &  Manufacturing. 
Company  offered  to  sell  limiber  to  the  plaintiff,  and  offered 
it  the  opportunity  to  select  lumber  from  its  stock  in  the  yard 
in  payment  of  said  note,  but  that  the  plaintiff  neglected  or 
declined  to  receive  the  same.  That  said  note  was  at  all  times- 
considered  as  a  liability  of  the  said  Reif  Lumber  &  Manu- 
facturing Company  by  said  corporation  as  well  as  by  th& 
plaintiff,  and  that  the  sum  of  $442.42  alleged  in  the  com- 
plaint to  have  been  paid  in  lumber,  and  indorsed  on  said  note, 
was  paid  by  said  Reif  Lumber  &  Manufacturing  Company^ 
and  so  received  by  the  plaintiff.  That  in  February,  1897, 
said  plaintiff  and  said  Reif  Lumber  &  Manufacturing  Com- 
pany entered  into  another  agreement  in  writing,  wherein  the 
prices  of  various  kinds  of  lumber  and  grades  of  lumber  were 
specified,  and  whereby  it  was  agreed  that  the  plaintiff  was  to 
select  and  take  a  sufficient  quantity  of  lumber  in  the  yard  ta 
pay  said  note  in  full.  That  an  agent  of  the  plaintiff  was  then 
on  the  ground  to  select  and  take  lumber,  and  that  said  Reif 
Lumber  &  Manufacturing  Company  was  then  ready  and  will- 
ing to  load  all  the  lumber  selected  by  the  plaintiff  on  the  cars, 
but  that  plaintiff  neglected  to  so  select  and  take  any  lumber 
whatever  so  offered  and  pointed  out.  That  in  April,  1897, 
said  Reif  Lumber  &  Manufacturing  Company  made  a  volun- 
tary assignment  for  the  benefit  of  its  creditors.  That  the  pay- 
ment of  $572.80  on  April  27,  1898,  alleged  in  the  complaint, 
was  paid  to  the  plaintiff  by  the  assignee  of  said  corporation, 
with  whom  the  plaintiff  had  filed  a  duly  verified  claim  for  the 
amount  due  on  said  note,  on  which  note  the  said  Reif  Lumber 
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-&  Manufacturing  Company. was  not  an  indorser,  as  allied 
in  the  complaint,  but  was  considered  and  treated  by  the 
plaintiff  as  the  maker  and  payor  of  said  nota  That  these  de- 
fendants were  not  personally  liable  upon  said  note,  but  that 
said  note  is  the  debt  of  the  said  Reif  Lumber  &  Manufactur- 
ing Company,  and  not  of  these  defendants,  and  that  at  no 
time  was  payment  ever  demanded  of  these  defendants  by  the 
plaintiff. 

Upon  the  trial  of  the  case  before  a  jury,  the  plaintiff  ob- 
jected to  reception  of  any  evidence  xmder  the  answer,  because 
it  stated  no  defense.  The  objection  was  overruled,  and  excep- 
tion taken.  At  the  close  of  the  entire  evidence  the  plaintiff 
moved  that  a  verdict  be  directed  for  the  plaintiff,  which 
motion  was  overruled,  and  exception  taken.  The  following 
special  verdict  was  rendered  by  the  jury: 

"1.  At  or  about  December  30,  1895,  and  after  the  Reif 
Lumber  &  Manufacturing  Company  was  organized  as  a  cor- 
poration, in  the  fall  of  the  year  1895,  did  the  defendants  turn 
over  and  transfer  to  that  company  the  property  which  had 
been  sold  by  the  plaintiff,  and  for  the  purchase  price  of  which, 
in  part,  the  note  in  suit  was  given  ?  Answer  (by  the  court, 
by  consent  of  counsel).    Yes. 

2.  In  consideration  for  that  transfer  of  said  property  to  it, 
did  the  said  Reif  Lumber  &  Manufacturing  Company  promise 
and  agree  to  and  with  the  defendants  to  assume  the  payment 
of  said  note,  and  pay  the  same,  in  the  place  and  stead  of  the 
said  defendants  ?  Answer  (by  the  court,  by  consent  of  coun- 
sel).   Yes. 

3.  At  any  time  before  said  Reif  Lumber  &  Manufacturing 
Company  made  a  voluntary  assignment  for  the  benefit  of  its 
creditors,  on  May  19,  1897,  was  it  agreed  and  understood  by 
and  between  the  plaintiff,  on  the  one  part,  and  the  defendants 
and  the  Reif  Lumber  &  Manufacturing  Company,  on  the 
other  part,  that  the  plaintiff  accepted  the  latter  company  as 
maker  and  payor  of  said  note,  instead  of  said  defendants, 
.and  that  they  were  wholly  released  from  liability  thereon  ? 
Answer  (by  the'jury).    Yes. 

4.  If  your  answer  to  t})e  third  question  be  *No,'  then  do  not 
answer  this  question ;  but,  if  your  answer  to  the  third  ques- 
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tion  be  TTes/  then  answer  this  question :  Was  the  payment  of 
$442.42,  which  is  indorsed  on  said  note  under  date  of  Jan- 
uary 14,  1897,  made  thereon  by  said  Reif  Lumber  &  Manu- 
facturing Company  pursuant  to  the  agreement  referred  to  in> 
the  third  question,  and  as  the  maker  of  said  note,  and  so  ac- 
cepted by  the  plaintiff  ?    Answer.    Yes  (by  the  jury). 

5.  If  your  answer  to  the  third  question  be  *No,'  then  do  not 
answer  this  question;  but,  if  your  answer  to  the  third  ques- 
tion be  TTes,'  then  answer  this  question :  Was  the  payment  of 
$672.80,  which  is  indorsed  on  said  note  under  date  of  April 
27,  1898,  and  which  was  paid  thereon  as  a  dividend  by  the 
assignee  in  said  volimtary  assignment,  made  pursuant  to  the 
agreement  referred  to  in  the  third  question,  and  so  accepted 
by  the  plaintiff  ?    Answer.    Yes  (by  the  jury). 

6.  In  the  matter  of  the  assignment  of  the  said  Reif  Lumber 
&  Manufacturing  Company,  insolvent,  did  the  plaintiff  file- 
with  the  assignee  their  proof  of  claim  as  a  creditor  of  the- 
former  company,  based  upon  said  note,  and  stating  in  such 
claim  that  said  insolvent  company  was  the  maker  of  said  note,, 
and,  as  such  maker,  was  liable  to  plaintiff  thereon  ?  Answer 
(hy  the  court).    Yes. 

7.  Upon  the  claim  so  filed,  did  said  assignee  pay  to  plaint- 
iff, as  a  creditor  of  the  insolvent  Reif  Lumber  &  Manufactur- 
ing Company,  the  simi  of  $572.80,  which  is  indorsed  on  said- 
note  under  date  of  April  27,  1898  ?  Answer  (by  the  court). 
Yes. 

8.  Did  the  Reif  Lumber  &  Manufacturing  Company  at  any 
time  indorse  said  note  ?    Answer  (by  the  court).    No. 

9.  Did  said  Reif  Lumber  &  Manufacturing  Company,  or 
its  assignee,  in  its  voluntary  assignment,  at  any  time  make 
any  payment  on  said  note  as  an  indorser  thereof  ?  Answer.. 
(by  the  court).    No. 

10.  Under  and  pursuant  to  the  written  agreement  made  by 
plaintiff  and  said  Reif  Lumber  &  Manufacturing  Company 
on  February  26,  1897,  did  the  company  then  offer,  in  good' 
faith,  and  being  then  ready  and  able  so  to  do,  1o  deliver  to 
plaintiff,  and  to  load  on  the  cars,  all  lumber  which  was  then- 
in  the  lumber  yard  of  said  Reif  Lumber  &  Manufacturing 
Company,  and  which  plaintiff^s  agent  and  representative, 
then  on  the  ground,  should  point  out  and  select,  to  be  takeni 
in  payment  of  said  note  ?    Answer.    Yes  (by  the  jury)- 
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11.  If  you  should  find  that  such  offer  was  made,  then  state 
-whether  or  not  the  same  was  in  compliance  with  the  terms  of 
said  agreement  of  February  26,  1897.  Answer.  Yes  (by  the 
hiry). 

12.  If  you  find  that  such  offer  was  made,  then  state  whether 
the  value  of  the  lumber  so  offered  to  the  plaintiff  under  said 
agreement  of  February  26,  1897,  was  sufficient  to  pay  the 
balance  then  unpaid  on  said  note?  Answer.  Yes  (by  the 
jury). 

13.  What  is  the  amount  owing  and  unpaid  on  this  note  at 
this  date, — January  22,  1901  ?  Answer  (by  the  court,  by  con- 
sent of  counsel).     $2,873.35. 

14.  If  you  find  that  the  offer  referred  to  in  the  tenth  ques- 
tion was  made,  then  state  whether  the  plaintiff  failed  and 
neglected  to  take  the  lumber  so  offered.  Answer.  Yes  (by 
the  jury). 

16.  If  said  offer  was  made,  could  the  plaintiff,  by  the  exer- 
<3ise  of  reasonable  diligence,  have  received  and  taken  the 
lumber  so  offered,  before  said  voluntary  assignment  was 
made,  on  May  19,  1897  ?    Answer.    Yes  (by  the  jury). 

16.  Did  said  Reif  Lumber  &  Manufacturing  Company  at 
any  time  write  its  name  on  the  back  of  said  note,  or  authorize 
any  person  to  do  so?  Answer  (by  the  court,  by  consent  of 
counsel).    No." 

Upon  this  verdict,  judgment  for  the  defendants  was  ren- 
dered, and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Sedgwick,  Sedgwick 
£'  Schmidt,  and  oral  argument  by  G.  G.  Sedgwick. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Baensch  &  Cloupek. 

WiNSLOw,  J.  The  plaintiff  seasonably  objected  to  the  ad- 
mission of  any  evidence  under  the  answer  for  the  reason  that 
it  states  no  defense,  and  the  correctness  of  the  ruling  upon 
that  objection  is  the  first  question  for  consideration.  The 
answer  is  set  forth  at  length  in  the  statement  of  the  case.  It 
is  sufficient  here  to  say  that  it  alleges,  in  effect,  (1)  that  prior 
►to  the  giving  of  the  note  in  suit  the  defendants,  to  the  knowl- 
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edge  of  plaintiff,  had  agreed  to  form  a  corporation  for  manu- 
facturing lumber,  and  that  on  the  20th  of  September,  1895, 
they  purchased  of  the  plaintiff  a  sawmill  on  behalf  of  the 
projected  corporation,  and  gave  the  note  in  suit,  with  the 
understanding  that  they  were  signing  a  note  for  the  corpora- 
tion, and  that  plaintiff  received  it  with  that  understanding ; 
(2)  that  the  corporation  was  formed  shortly  afterwards,  and 
engaged  in  manufacturing  lumber  in  the  mill,  and,  before 
maturity  of  the  note,  offered  to  pay  the  note  in  lumber,  but 
that  plaintiff  declined  to  receive  such  lumber;  (3)  that  the 
note  was  always  considered  a  liability  of  the  corporation  by 
both  plaintiff  and  defendants,  and  that  in  February,  1897, 
plaintiff  made  a  written  agreement  with  said  corporation  to 
take  sufficient  lumber  to  pay  the  note,  which  lumber  the  eor- 
poration  was  ready  and  willing  to  deliver,  but  that  plaintiff 
neglected  to  take  such  lumber,  and  that  in  April  following 
the  corporation  made  a  voluntary  assignment;  (4)  that  the 
plaintiff  filed  a  verified  claim  with  the  assignee  for  the  amount 
<lue  on  the  note,  treating  the  corporation  as  the  maker  thereof, 
and  received  a  payment  thereon  from  the  assignee. 

The  question  presented  is  whether  these  allegations  state 
any  defense.  The  note  in  suit,  the  execution  of  which  is  ad- 
mitted, is  a  simple  promissory  note,  signed  by  individuals,  in 
the  usual  form,  except  that  it  contains  an  option  allowing  pay- 
ment to  be  made  in  lumber  at  going  rates.  It  is  a  plain,  un- 
ambiguous, and  complete  document,  (when  construed  with  the 
accompanying  agreement),  which  leaves  nothing  for  explana- 
tion. It  contains  no  doubtful  or  elliptical  expressions,  justi- 
fying the  introduction  of  proof  of  surrounding  facts  and  cir- 
cumstances in  order  to  comprehend  its  meaning.  There  is 
nothing  uncertain,  nothing  to  explain.  The  first  part  of  the 
answer  seems  to  be  formed  upon  the  idea  that  the  legal  effect 
of  this  plain  and  unambiguous  personal  obligation  can  be 
ehanged  so  that  it  will  become  an  obligation  of  a  corporation 
not  then  in  being,  by  proof  that  all  the  parties  knew  at  the 
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time  that  a  corporation  was  to  be  formed  to  operate  the  mill, 
and  that  there  was  an  oral  understanding  that  it  was  to  be 
considered  to  be  the  note  of  such  corporation,  and  not  of  the 
individuals  who  signed  it  No  mutual  mistake  is  alleged, 
nor  is  there  any  attempt  to  state  an  equitable  counterclaim  for 
reformation  of  the  written  agreement;  but  the  bald  proposi- 
tion seems  to  be  that  the  effect  of  a  plain  and  unambiguous 
written  agreement  may  be  changed  by  proof  of  an  oral  mental 
understanding  of  the  parties,  so  that  it  shall  mean  something 
entirely  different.  We  shall  spend  no  time  in  showing  that 
such  evidence  is  inadmissible  for  any  purpose  under  the 
pleading.  The  principle  which  forbids  its  admission  is  as 
old  as  the  law  itself,  and  is  not  open  to  discussion.  It  is  there- 
fore plain  that  this  part  of  the  answer  states  no  defense. 

2\s  to  the  remaining  allegations  of  the  answer,  it  seems 
quite  doubtful  upon  what  theory  they  were  framed,  or  what 
defense  they  were  supposed  by  the  pleader  \o  state.  Ap- 
parently, it  was  thought  that  they  might  be  construed  to  state 
either  an  agreement  of  novation  of  debtors,  or  an  agreement 
of  assumption  of  the  debt  by  the  corporation,  to  the  knowl- 
edge of  the  plaintiff,  by  which  the  defendants  became  sureties 
only  therefor,  and  were  released  by  negligent  failure  of  the 
plaintiff  to  collect  the  debt  of  the  new  principal.  Certainly 
it  cannot  be  argued  that  any  other  defense  is  stated,  or  even 
suggested,  by  this  part  of  the  answer.  The  theory  that  a  nova- 
tion of  debtors  is  stated  must  at  once  be  rejected.  Novation 
of  debtors  means  the  substitution  of  one  debtor  for  another. 
It  can  only  take  place  by  mutual  agreement,  to  which  the 
creditor,  the  old  debtor,  and  the  new  debtor  assent,  and  by 
which  the  old  obligation  is  extinguished,  and  a  new  and  valid 
obligation  is  created,  and  takes  the  place  of  the  old  one. 
Lynch  v.  Austin,  61  Wis.  287,  8  N.  W.  129;  Spycher  v. 
Werner,  74  Wis.  456,  43  N.  W.  161 ;  Lane  v,  Magdeburg, 
81  Wis.  344,  51  N.  W.  562.  While  it  is  alleged  in  the  answer 
that  the  new  corporation  agreed  to  pay  the  note,  it  is  nowhere 


3]  JAj;UARY  TERM,  1903,  481 

Bohn  Mfg.  Ca  v«  Reif,  116  Wi&  471. 

alleged  that  such  agreement  was  based  upon  any  oonsidera- 
tion^  so  as  to  be  binding  on  the  corporation ;  nor  is  it  allied 
that  the  plaintiff  ever  assented  to  any  discharge  of  the  obliga- 
tion of  the  defendants. 

It  seems  equally  plain  that  the  remaining  supposed  defense, 
namely,  that  the  defendants  had  become  sureties,  and  were 
discharged  by  neglect  of  the  creditor  to  collect  of  the  new 
principal  when  such  collection  could  have  been  easily  made, 
is  not  stated  by  the  answer.  If  the  new  corporation  purchased 
the  mill  of  the  defendants,  and,  as  part  of  the  consideration 
therefor,  agreed  to  pay  the  debt  to  the  plaintiff,  it  is  probably 
true  that  the  defendants  thereby  became,  as  between  them- 
selves and  the  corporation,  surety  only  for  the  payment  of  the 
debt;  and  it  may  also  be  true  that,  in  case  the  fact  of  such 
assumption  was  known  to  the  plaintiff,  it  would  owe  to  the 
defendants  the  duty  of  having  no  dealing  with  the  new  prin- 
cipal which  would  jeopardize  the  surety's  position.  Oaies  v. 
Hughes,  44  Wis.  332 ;  BanJc  v.  Johnson,  111  Wis.  372,  87  N. 
W.  237.  Conceding  all  this  to  be  true,  however,  there  are 
fatal  deficiencies  in  the  answer,  in  failing  to  state  that  the 
corporation  ever  assumed  to  pay  the  debt  for  a  consideration 
of  any  kind,  and  also  in  failing  to  state  that  the  plaintiff  was 
ever  informed  that  such  an  agreement  had  been  made.  In 
the  absence  of  these  facts,  the  plaintiff  owed  the  defendants 
no  duty  even  to  attempt  to  collect  its  debt  of  the  corporation, 
because,  as  to  the  plaintiff,  the  defendants  were  still  prin- 
cipals, and  bound  to  pay  the  debt  at  all  hazards. 

Neither  the  fact  that  the  corporation  agreed  with  plaintiff 
to  discharge  the  note  in  lumber,  nor  the  fact  that  the  plaintiff 
presented  a  claim  in  the  assignment  proceedings,  operates  to 
relieve  the  defendants  of  liability.  The  plaintiff  was  entitled 
to  get  its  pay  from  any  one  who  was  willing  to  pay,  and  its 
efforts  to  that  end,  in  the  absence  of  knowledge  of  the  assump- 
tion of  the  debt,  for  a  consideration,  by  the  corporation,  did 
not  prejudice  its  rights  against  the  original  debtors. 
You  116—31 
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The  inevitable  conclusion  is  that  the  answer  states  no  de- 
fense^ and  that  the  objection  to  the  reception  of  any  evidence 
under  it  should  have  been  sustained.  The  objection  having 
been  overruled,  however,  and  evidence  having  been  received 
under  the  answer,  it  is  necessary  to  consider  in  what  respect 
the  situation  was  changed  by  the  evidence.  In  one  important 
respect  the  defendants'  position  is  improved  by  the  evidence. 
It  was  sho^vn  to  be  a  fact  that  on  the  30th  day  of  December, 
1895,  the  defendants  transferred  the  sawmill  and  machinery, 
which  they  had  bought  of  the  plaintiff,  to  the  new  corpora- 
tion, and  the  corporation  assumed  and  agreed  to  pay  the  note 
here  in  suit.  As  to  the  other  essential  fact,  namely,  knowl- 
edge on  the  part  of  the  plaintiff  of  the  assumption,  the  case 
is  as  bare  of  evidence  as  the  answer  is  of  allegation.  The 
burden  of  proof  of  such  fact  is,  of  course,  upon  the  defend- 
ants. No  witness  testified  that  the  fact  was  ever  communi- 
cated to  any  of  the  plaintiff's  officers.  On  the  other  hand,  the 
defendant  Anton  Reif,  the  president  and  general  manager  of 
the  corporation,  testifies  that  he  has  no  recollection  of  ever 
writing  the  plaintiff  anything  about  the  relations  between  the 
defendants  and  the  new  corporation.  The  executive  officers 
of  the  plaintiff  testify  positively  that  they  never  had  any 
knowledge  of  any  agreement  of  assumption,  and  never  con- 
sented to  make,  nor  were  asked  to  make,  any  substitution  of 
debtors.  It  is  true  that  there  was  considerable  correspondence 
carried  on  by  the  plaintiff  with  thei  Reif  Lumber  &  Manu- 
facturing Company  (which  was  the  name  of  the  new  corpora- 
tion) as  to  the  payment  of  the  note;  and  it  is  also  true  the 
plaintiff's  officers  knew  that  some  organization  under  this 
name  was  operating  the  mill,  and  that  in  February,  1897,  the 
plaintiff  agreed  to  accept  lumber  from  this  organization  in 
discharge  of  the  balance  due.  It  is  also  true  that  the  plaintiff 
proved  the  note  as  a  claim  against  the  corporation  in  the  as- 
signment proceedings.  These  facts  seem  to  be  relied  upon  as 
showing  knowledge  of  the  assumption  of  the  debt  by  the  cor- 
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poration.  They  are  quite  reasonably  explained,  however,  by 
the  plaintiff's  officers,  as  simply  resulting  from  the  fact  that 
the  concern  styling  itseK  as  the  Reif  Lumber  &  Manufactur- 
ing Company  was  running  the  business,  and  was  willing  to 
discharge  the  debt,  and  that  the  plaintiff  was  perfectly  will- 
ing that  they  should  do  so.  None  of  the  facts  are  necessarily 
inconsistent  with  entire  ignorance  of  the  situation  of  the  con- 
tract relations  between  the  defendants  and  the  company  or 
association  so  styled.  While  these  facts  may  have  some 
tendency  to  prove  knowledge  of  the  fact  of  the  assumption, 
they  are  entirely  insufficient  to  justify  a  verdict  to  that  effect, 
when  standing  alone,  and  met  by  absolute  denials  by  the 
officers  of  the  plaintiff  of  any  such  knowledge.  The  findings 
of  the  jury,  therefore,  which  find  that  such  knowledge  in  fact 
existed,  and  that  there  was  an  agreement  for  substitution  of 
debtors,  wore  not  sustained  by  the  evidence,  and  should  have 
been  set  aside. 

While  the  exceptions  reserved  upon  the  trial  and  urged  in 
this  court  were  very  numerous,  and  have  not  been  treated  in 
detail,  it  is  believed  that  the  foregoing  general  remarks  are 
entirely  sufficient  to  cover  all  the  material  questions  presented 
on  the  appeal 

By  the  Court. — Judgment  reversed  and  aetion  remanded 
for  a  new  trial. 


Reykolds,  Appellant,  vs.  Nielsok,  Respondent 
January  IS—February  S,  1903. 

Shipping:  Vessels:  Partition:  Federal  courts:  Jurisdiction:  Admi- 
ralty: Equity, 

1.  Sec.  563,  R.  S.  of  IT.  S.,  provides  that  the  federal  district  courts 
shall  have  exclaslye  jurisdiction  of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction  ^'saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  com- 
petent to  give  it."    Held,  that  the  jurisdiction  of  federal  courts 
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oyer  the  rights  of  part  owners  In  vessels  on  the  great  lakes  Is 
not  exclusive,  and  that  a  suit  to  partition  such  a  vessel  be- 
tween tenants  in  common  is  maintainable  in  the  courts  of  Wis- 
consin. 
2.  The  fact  that  the  admiralty  courts  have  no  admiralty  or  mari- 
time jurisdiction  to  compel  partition  of  a  vessel,  where  there  is 
a  majority  owner,  does  not  affect  the  Jurisdiction  of  state  courts 
to  afford  such  relief. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county :  Michael  Kiewan,  Circuit  Judge.    Reversed. 

Action  for  partition  of  a  vessel  licensed  and  registered 
under  the  navigation  laws  of  the  United  States,  and  used  upon 
the  waters  of  Lake  Michigan.  Plaintiff  and  defendant  owned 
the  vessel  in  unequal  shares,  the  former  being  the  owner  of 
one-third  and  the  latter  of  two-thirds.  Defendant  pleaded, 
among  other  things,  want  of  jurisdiction  of  the  subject  of  the 
action  in  that  the  rights  of  the  parties  were  cc^nizable  only 
in  the  federal  court  under  its  admiralty  and  maritime  juris- 
diction. The  findings  of  fact  were  to  the  effect  that  the  vessel 
was  owned  as  and  was  of  the  character  claimed  in  the  plead- 
ing ;  that  it  was  at  Manitowoc,  Wisconsin,  at  the  time  of  the 
commencement  of  the  action;  that  defendant,  as  majority 
owner,  insisted  upon  controlling  it  without  consulting  plaint- 
iff ;  that  he  had  refused  to  unite  with  plaintiff  in  terminating 
the  common  ownership  by  a  purchase  or  sale;  that  he  had 
never  denied  to  plaintiff  an  inspection  of  the  accounts  show- 
ing the  income  and  expenses  of  operating  the  vessel  or  neg- 
lected to  pay  him  his  proper  share  of  the  net  earnings;  that 
the  property  at  the  time  of  the  commencement  of  the  action 
was  free  from  all  liens,  and  that,  so  far  as  this  case  is  gov- 
erned by  sees.  2327a,  2327c,  and  4257,  Stats.  1898,  plaintiff 
complied  therewith  before  it  was  commenced. 

On  such  findings  the  court  decided  as  matter  of  law  that 
it  was  without  jurisdiction  because  the  rights  of  the  parties 
were  governed  by  the  maritime  laws  of  the  United  States. 
Judgment  was  rendered  accordingly. 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
/.  E.  Wildish,  and  for  the  respondent  on  that  of  M.  C. 
Krause, 

Marshajll,  J.  The  judgment  is  wrong  and  must  be  re- 
versed. A  vessel  is  personal  property  and  the  rights  of  the 
owners  therein  are  proper  subjects  for  consideration  in  the 
state  courts  in  cases  where  the  jurisdiction  of  the  federal 
court  in  the  exercise  of  its  admiralty  and  maritime  powers  is 
not  exclusive.  When  a  subject  is  within  admiralty  and  mari- 
time jurisdiction,  such  jurisdiction  is  not  necessarily  exclu- 
sive, as  is  plainly  indicated  by  the  federal  law.  Sec.  663, 
R.  S.  of  TJ.  S.  It  provides  that  district  courts  have  exclu- 
sive jurisdiction  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  saving  to  suitors  in  all  cases  the  right  of 
a  commonrlaw  remedy  where  the  common  law  is  competent  to 
give  it.  From  that  it  will  be  seen  that,  to  justify  the  decision 
here,  the  case  must  be  a  civil  cause  of  admiralty  and  maritime 
jurisdiction,  and  it  must  be  one  for  which  there  is  no  remedy 
in  the  state  courts.  The  fact  is  that  it  is  neither.  This  court 
has  several  times  held  that,  in  cases  within  maritime  and 
admiralty  jurisdiction,  the  state  court  has  jurisdiction  con- 
current with  that  of  the  federal  courts  in  administering  the 
remedies  afforded  by  its  laws.  Horn  v.  Schooner  Trial,  22 
Wis.  529;  Thorsen  v.  Schooner  J.  B.  Martin,  26  Wis.  «8; 
Warehouse  &  Builders'  Supply  Co.  v.  Galvin,  96  Wis.  523, 
71  N.  W.  804. 

There  is  no  need  here  to  define  the  precise  limits  of  the 
term  "civil  causes  of  admiralty  and  maritime  jurisdiction." 
Suffice  it  to  say  that  it  does  not  include  any  where  the  primary 
object  in  view  is  to  obtain  a  partition  of  vessel  property,  nor 
any  where  partition  between  common  owners  of  a  vessel  can 
be  enforced,  there  being  a  majority  ownership  as  in  this  case. 
As  regards  mere  control  of  a  vessel  by  maritime  law,  the  ma- 
jority interest  is  supreme,  subject  to  such  restraints  by  the 
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federal  court  as  may  be  necessary  to  protect  the  minority 
owner  in  his  rights  to  have  the  vessel  employed  reasonably,  to 
have  it  preserved,  and  to  enjoy  his  share  of  the  net  earnings. 
Story,  Partn.  §§  437 — 439;  The  Seneca,  18  Am.  Jur.  486, 
Fed.  Cas.  No.  12,670;  The  Orleans  v.  Phoebus,  11  Pet  183; 
Andrews  v.  Belts,  8  Hun,  322. 

Coimsel  for  respondent  seem  to  suppose,  and  we  apprehend 
the  trial  court  was  guided  by  the  same  idea,  that  since  the 
federal  court,  in  the  exercise  of  admiralty  and  maritime  juris- 
diction, cannot  under  any  circumstances  properly  compel  the 
sale  of  a  vessel  and  a  division  of  the  proceeds  where  there  is 
a  majority  owner,  the  state  court  cannot,  overlooking,  it  seems, 
that  such  circumstance  suggests  jurisdiction  in  such  cases  by 
the  state  court  instead  of  want  of  jurisdiction.  If  the  federal 
court  has  jurisdiction  of  a  matter  pertaining  to  a  vessel,  sub- 
ject to  the  navigation  laws  of  the  United  States,  because  the 
same  is  within  the  scope  of  its  admiralty  and  maritime  pow- 
ers, inquiry  must  be  made  as  to  whether  such  jurisdiction  is 
exclusive  before  the  matter  is  deemed  to  be  outside  the  juris- 
diction of  the  state  court  If  there  is  no  federal  jurisdiction, 
obviously,  that  fact  alone  does  not  militate  against  there  being 
state  jurisdiction.  A  vessel  is  personal  property.  A  judicial 
sale  thereof  and  division  of  its  equivalent  in  money,  where 
partition  cannot  otherwise  be  had,  and  there  is  good  ground 
in  equity  for  one  of  two  or  more  common  owners  to  seek  such 
relief,  is  a  proper  subject  for  the  exercise  of  equity  jurisdic- 
tion by  the  rules  of  the  common  law.  In  fact,  only  a  court  of 
equity,  by  the  common  law,  can  deal  with  such  matters.  Its 
jurisdiction  in  that  regard  is  very  ancient  and  is  founded 
solely  on  want  of  any  remedy  at  law.  Knapp,  Partn.  492 ; 
Freeman,  Co-Ten.  &  Partn.  §  426 ;  Conover  v.  Earl,  26  Iowa, 
167;  Fohes  v.  Shattuck,  22  Barb.  668;  Swain  v.  Knapp,  32 
Minn.  431,  21  N.  W.  414.  Under  the  chancery  rule  mere 
desire  of  a  part  owner  of  personal  property  to  terminate  the 
common  ownership  is  not  sufficient  to  put  judicial  machinery 
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in  motion.  That  has  been  changed  here  by  statute.  Sees. 
2327a,  2327&,  2327c,  Stats.  1898.  Now  any  person  owning 
personal  property  in  common  with  another  or  others  may  at 
his  election  have  a  partition  thereof  in  specie  where  that  can 
reasonably  be  effected,  or  in  the  equivalent  in  the  form  of 
money  where  that  is  necessary  because  division  in  no  other 
way  can  be  accomplished  at  all  or  without  injury  to  the  in- 
terests of  the  parties.  AH  of  the  provisions  of  law  relating  to 
complaints  in  actions  for  the  partition  of  real  estate,  so  far 
as  applicable,  are  made  to  include  partition  of  personal  prop- 
erty.   Sec.  2327a,  Id. 

It  would  seem  from  what  has  been  said  that  on  principle 
the  circuit  court  had  jurisdiction  of  the  subject  of  this  action. 
But  few  similar  cases  are  reported  in  the  books.  That  may 
be  because  seldom  has  the  power  of  the  state  court  in  such 
matters  been  questioned.  Andrews  v.  Belts,  8  Hun,  322,  is 
directly  in  point  It  was  there  held  that  proceedings  for  the 
partition  of  personal  property  can  be  had  in  equity  and  no- 
where else,  and  that  vessels  are  no  exception  to  that  rule.  That 
case  is  recognized  by  text-writers  as  laying  do^vn  the  law  cor- 
rectly.   Knapp,  Partition,  491.    The  text  there  is  as  follows: 

"The  court  of  equity  has  jurisdiction  over  an  action, 
brought  to  secure  a  partition  of  personal  property  between 
tenants  in  common  thereof.  It  matters  not  whether  such 
property  is  a  vessel  to  be  used  upon  the  high  sea,  or  other 
personal  property,  so  long  as  there  is  a  co-tenancy  and  a 
failure  to  agree  upon  the  part  of  the  co-tenants,  a  court  of 
equity  has  jurisdiction  over  the  partition  of  the  property,  or 
a  sale  thereof  and  a  division  of  the  proceeds.  Such  court  is 
competent  to  give  relief  in  such  cases  by  making  the  decree 
in  partition,  as  the  circumstances  of  the  case  or  facts  may 
warrant,  or  decree  a  sale,  where  the  partition  of  such  property 
cannot  be  had." 

We  indorse  that  It  is  a  mere  statement  of  the  common 
law.  It  is  re-enforced  by  our  statutes  above  cited.  The  cir- 
cuit court,  on  the  facts  of  this  case,  should  have  granted  the 
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prayer  of  the  complaint  that  the  property  be  sold  and  the  pro- 
ceeds divided  according  to  the  interests  of  the  parties,  and 
should  have,  by  the  decree,  directed  some  appropriate  method 
of  making  such  granted  relief  effective. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  judgment  in  accordance 
with  this  opinion. 


Bbuske,  Respondent,  vs.  Neugent,  Appellant, 
January  IS — February  S,  190S. 

Assault  and  battery:  Precise  date  of  offense:  Instructions  to  jury: 
Evidence:  Credibility  of  defendant:  Damages, 

1.  In  an  action  for  assault  and  battery  the  plaintiff  made  no  pretense 

in  her  testimony  of  an  assault  on  more  than  one  occasion,  and 
fixed  that  occasion  with  absolute  positiveness  on  a  certain  day. 
The  defense,  besides  direct  contradiction  of  any  assault,  com- 
sisted  of  evidence  tending  to  prove  an  alibi  on  the  day  specified. 
Held,  that  it  was  not  error  to  give  to  the  Jury  an  instruction,  in 
substance,  that  it  was  not  essential  that  the  evidence  show  that 
the  acts  complained  of  were  committed  on  the  day  alleged;  that 
If  the  evidence  satisfied  the  jury  that  the  act  was  committed  at 
or  about  that  day,  and  It  was  the  very  act  described  in  the  com- 
plaint, then  it  did  not  defeat  the  action  if  the  date  alleged  in  the 
complaint  was  not  the  precise  day  on  which  the  specified  act  wa3 
committed.  Taylor  v.  Young,  61  Wis.  314,  21  N.  W.  408,  fol- 
lowed. 

2.  In  such  case,  the  court  gave  an  instruction,  in  substance,  that,  if 

the  jury  believed  the  defendant's  testimony  that  he  committed 
no  assault,  they  must  render  a  verdict  in  his  favor.  The  jury 
were  also  instructed  to  consider  and  weigh  the  evidence  and 
credibility  of  each  witness  who  had  testified  in  the  case.  Held, 
that  the  instruction  was  not  so  framed  as  to  lead  the  jury  to 
think  they  were  merely  to  compare  the  plaintiff's  testimony 
with  defendant's  testimony,  and  to  exclude  from  their  considera- 
tion all  other  testimony. 

3.  In  an  action  for  assault  and  battery,  in  attempting  undue  famil- 

iarity with  plaintiff  and  subjecting  her  to  immoral  solicitation, 
a  verdict  of  $500  is  not  excessive  although  the  physical  and 
pecuniary  injury  may  be  insignificant. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

Action  for  assault  and  battery  in  attempting  undue  famil- 
iarities with  the  plaintiff,  and  subjecting  her  to  immoral 
solicitation.  The  plaintiff,  in  her  testimony,  made  no  pre- 
tense of  more  than  one  occasion  when  anything  of  the  sort 
took  place,  and  fixed  the  occasion  with  absolute  positiveness 
on  Saturday,  June  22,  1901.  The  defense,  besides  direct 
contradiction  of  any  such  event,  consisted  in  evidence  tend- 
ing to  prove  an  alibi  on  the  2  2d  of  June ;  such  evidence,  how- 
ever, leaving  at  least  a  possibility  of  the  presence  of  the  de- 
fendant at  the  plaintiff's  house  at  about  the  hour  fixed  by  her 
for  the  acts  complained  of.  The  court  charged  the  jury, 
among  other  things,  over  appellant's  exception,  to  the  folio  w-; 
ing  effect: 

"But  it  is  not  essential  to  the  maintenance  of  this  action 
that  the  evidence  shall  show  that  the  acts  complained  of  were 
committed  on  June  22,  1901.  If  the  evidence  satisfies  you 
that  the  acts  were  committed  at  or  about  that  time,  and  if 
they  were  the  very  acts  described  in  the  complaint,  then  it 
does  not  defeat  the  plaintiff's  action  if  the  date  alleged  in  the 
complaint  is  not  the  precise  date  on  which  the  alleged  acts 
were  actually  committed,  and  if  the  specified  date  is  a  mis- 
take." 

Upon  a  general  verdict  for  $500,  judgment  was  rendered 
in  favor  of  plaintiff  for  that  sum,  from  which  the  defendant 
appeals. 

Simon  Oillen,  for  the  appellant. 

M.  C.  Mead,  for  the  respondent. 

Dodge,  J.  1.  The  first  error  assigned  is  the  giving  of  the 
instruction  quoted  in  the  statement  of  facts;  it  being  con- 
tended that  such  an  instruction  is  misleading,  where  the 
plaintiff's  evidence  is  confined  to  a  definite  event  at  a  definite 
time,  because  of  a  tendency  to  lead  the  jury  to  believe  that 
they  may  go  outside  of  the  evidence,  and,  although  they  do 
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not  believe  that  the  assault  was  committed  on  the  day  named, 
nevertheless  may  find  such  assault  was  committed  at  some 
other  time.  Confessing  that  there  is  much  force  to  this  argu- 
ment, and  that,  if  the  question  were  a  new  one,  we  might  in- 
cline to  adopt  it,  still  we  feel  constrained  to  adhere  to  the 
views  expressed  in  Taylor  v.  Young,  61  Wis.  314,  21  N.  W. 
408,  which  has  now  stood  for  many  years  with  no  intimation 
of  criticism.  That  case  fully  supports  the  application  of  the 
rule  of  law  contained  in  the  instruction  to  the  situation  pre- 
sented in  this  case,  and  upon  its  authority  we  hold  that  no 
error  was  thereby  committed. 

2.  Some  complaint  is  made  that  certain  instructions  were 
so  framed  as  to  lead  the  jury  to  think  that  they  were  merely 
to  compare  the  plaintiff's  testimony  with  the  defendant's  as 
to  whether  the  assault  was  in  fact  committed,  and  to  exclude 
from  their  consideration  all  other  testimony,  some  of  which 
tended  to  show  indefiniteness  of  memory  in  the  plaintiff,  or 
even  wilful  falsification  by  her,  and  other  of  which  tended, 
as  has  been  already  said,  to  establish  an  alibi.  We  do  not 
think  the  portions  of  the  charge  mentioned  subject  to  this 
criticism.  While  the  jury  were  told  that,  if  they  believed  the 
defendant's  testimony  that  he  committed  no  assault,  they 
must,  of  course,  render  a  verdict  in  his  favor,  there  was  in 
this  na  suggestion  that  his  was  the  only  evidence  tending  to 
that  result;  and  they  were  also  instructed  to  consider  and 
weigh  the  evidence  and  credibility  of  each  witness  who  had 
testified  in  the  case.  We  think  that  the  whole  charge  fairly 
submitted  to  the  jury  for  consideration  the  relative  weight  of 
all  the  evidence  tending  for  or  against  either  party,  and  are 
unable  to  say  that  any  error  prejudicial  to  the  defendant  ap- 
pears therein. 

3.  The  verdict  is  assailed  as  excessive  in  amount  With 
this  contention  we  cannot  agree.  The  mere  physical  or 
pecuniary  injury  was,  of  course,  insignificant;  but  the  out- 
rage to  the  feelings  of  a  modest  and  chaste  woman,  resulting 
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from  the  immoral  solicitation  which  she  testifies  accompanied 
the  assault,  is  such  that  we  cannot  feel  justified  in  deeming 
an  allowance  of  $500  so  grossly  excessive  as  to  warrant  thi& 
court  in  interfering.  Hacker  v.  Heiney,  111  Wis.  318,  317^ 
87  K  W.  249. 

By  the  Court. — Judgment  affirmed. 


Wattawa,  Respondent,  vs.  Jahnxe,  Appellant 

January  IS— February  S,  190S. 

Appeal  from  justices  court:  Notice  of  appeal:  Alfldavit:  Buifftdenoyr 

Jurisdiction. 

1.  Sec.  3754,  Stats.  1898,  provides  that,  on  appeal  from  a  Judgment 

of  a  Justice  of  the  peace,  there  shall  be  presented  "to  the  Jus- 
tice before  whom  the  action  was  tried,  or  his  successor  in  office, 
or  any  other  Justice  having  custody  of  the  docket  containing, 
such  Judgment"  a  notice  of  appeal,  together  with  an  affidavit 
that  the  appeal  Is  in  good  faith.  The  defeated  party  In  an  ac- 
tion in  Justice's  court  presented  to  the  Justice  a  notice  giving 
the  name  of  the  court,  the  formal  title  containing  the  names 
of  the  respective  parties,  the  date  and  amount  of  the  Judgment 
and  designation  of  the  party  taking  the  appeal.  The  required 
affidavit  was  not  entitled,  but  was  immediately  below  and  upon 
the  same  side  of  the  same  sheet  of  paper  as  the  notice  of  ap- 
peal, and  stated  it  was  made  on  behalf  of  "the  defendant  in  the- 
above  entitled"  and  that  "the  appeal  mentioned  In  the  forego- 
ing notice  is  made  in  good  faith,"  etc.  JJeJd,  that  the  affidavit 
showed  on  its  face  that  it  was  made  in  the  same  action  and  re- 
ferred to  the  same  Judgment  as  was  mentioned  in  the  notice  of 
appeal,  and  came  within  the  rule  that  an  appeal  from  a  Judg- 
ment of  a  Justice  of  the  peace  being  purely  statutory,  the  stat- 
ute must  be  substantially  complied  with  in  order  to  give  the 
appellate  court  Jurisdiction. 

2.  Sec.  3763,  Stats.  1898,  provides  that  when  an  appeal  is  taken  from 

a  Judgment  of  a  Justice  of  the  peace,  the  Justice  shall  "make  re- 
turn to  the  appellate  court  of  the  testimony,  proceedings  and 
Judgment  and  file  the  same  therein."  On  an  appeal  from  a 
Justice's  Judgment,  neither  the  notice  nor  the  affidavit  gave  the 
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name  of  the  particular  Justice  before  whom  the  Judgment  was 
rendered,  but  the  copy  of  the  docket  entries  appearing  in  the 
record,  and  immediately  following  the  notice  and  affidavit, 
recited  that  the  appellant,  naming  the  party  subscribing  the 
notice  of  appeal,  "made  and  presented  to  me,  the  undersigned 
Justice,  a  notice  of  appeal,  affidavit  of  good  faith,  and  under- 
taking in  the  above  entitled  action."  Held,  that  the  appeal 
papers  complied  with  the  statute  and  were  sufficient  to  give  the 
circuit  court  Jurisdiction. 

Appeai,  from  an  order  of  the  circuit  court  for  Kewaunee 
county :  Michael  Kirwan,  Circuit  Judge.    Reversed. 

Thia  is  an  appeal  from  an  order  entered  in  the  circuit  court 
October  28,  1901,  dismissing  an  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace  on  the  ground  that  the  ap- 
peal papers  were  insufficient  to  give  the  circuit  court  juris- 
diction. The  notice  of  appeal  to  the  circuit  court  is  as  fol- 
lows: 

"State  of  Wisconsin,  Kewaunee  Counly: 
"In  Justice  Court 
**John  Wattawa,  Plaintiff, 

vs. 
^'Fred  Jahrike,  Defendant. 

"Take  notice  that  the  defendant  above  named  appeals  from 
the  judgment  rendered  in  said  court  before  you  in  the  above 
entitled  action  on  the  6th  day  of  June,  1901,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  the  sum  of  $120.64 
damages  and  $19.78  costs,  to  the  circuit  court  of  Kewaunee 
<50unty. 

"Dated  June  5th,  1901. 

"Fred  Jahnke,  Defendant, 
"By  A.  L.  ScHMiTz,  One  of  His  Atty's." 

Immediately  following  such  notice,  and  on  the  same  side  of 
the  same  sheet,  is  an  affidavit,  of  which  the  following  is  a 
copy: 

"State  of  Wisconsin,  County  of  Kewaunee — sa. : 
"A.  L.  Schmitz,  being  first  duly  sworn,  on  oath  says  that 
he  is  one  of  the  attorneys  for  Fred  Jahnke,  the  defendant  in 
the  ahovp  entitled,  and  makes  this  affidavit  in  his  behalf;  that 


^ 


8]  JANUAET  TERM,  1903.    ^  49» 

Wattawa  ▼.  Jahnke,  116  Wi&  49L 

the  appeal  mentioned  in  the  foregoing  notice  is  made  in  good 
faith,  and  not  for  the  purpose  of  delay. 

"A.  L.  SCHMITZ." 

"Subscribed  and  sworn  to  before  me  this  6th  day  of  Jime, 
1901. 

'"W.  Seidl, 
"Justice  of  the  Peace,  Kewaunee  Co.,  Wis." 

That  is  followed  by  an  undertaking  executed  by  the  defend- 
ant and  another  at  the  same  time,  to  which  no  objection  is 
taken.  And  the  undertaking  is  followed  by  a  copy  of  the 
record  of  the  docket  entries  made  by  the  justice  of  the  peace, 
as  shown  by  the  transcript  returned  to  the  circuit  court,  as 
follows : 

"June  6th,  1901.  Fred  Jahnke,  the  defendant  and  ap- 
pellant, made  and  presented  to  me,  the  undersigned  justice, 
notice  of  appeal,  affidavit  of  good  faith,  and  undertaking,  in 
above-entitled  action.  Same  received,  approved,  and  filed, — 
and  also  paid  $9.16,  my  fee;  $1.00,  return;  $2.00,  clerk  fee; 
and  $1.00,  state  tax. 

'"W.  Seidl, 
"Justice  of  the  Peace." 

Each  and  all  of  such  papers  were  filed  with  the  clerk  of  the 
circuit  court  June  6,  1901. 

The  cause  was  submitted  for  the  appellant  on  a  brief  signed 
by  ill.  L.  Schmitz  and  0.  H.  Bruemmer,  and  a  separate  brief 
by  0.  H.  Bruemmer,  attorney,  and  Geo.  W.  Wing,  of  coimsel, 
and  for  the  respondent  on  the  brief  of  Nash  &  Nash,  of 
counsel* 

Cassoday,  0.  J.  Counsel  for  the  plaintiff  is  undoubtedly 
correct  in  claiming  that  the  right  of  appeal  from  a  justice  of 
the  peace  is  purely  statutory,  and  that  the  statutes  must  be 
substantially  complied  with,  in  order  to  give  the  circuit  court 
jurisdiction.  But  we  are  clearly  of  the  opinion  that  the  ap- 
peal papers  in  question  substantially  comply  with  the  statute 
(sec  3764,  Stats.  1898).  The  notice  gives  the  name  of  the 
court,  the  names  of  the  respective  parties,  the  date  and  amount 
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•of  the  judgment,  and  the  party  taking  the  appeal.  True,  the 
affidavit  of  good  faith  on  behalf  of  the  defendant  is  not  en- 
titled ;  but  it  is  immediately  below  the  notice  of  appeal,  and 
upon  the  same  side  of  the  same  sheet  of  paper,  and  states  that 
it  is  on  behaH  of  "the  defendant  in  the  above  entitled,"  and 
that  "the  appeal  mentioned  in  the  foregoing  notice  is  made 
in  good  faith,  and  not  for  the  purpose  of  delay,"  and  hence 
shows  that  it  was  made  in  the  same  action  and  refers  to  the 
same  judgment  as  is  mentioned  in  the  notice.  True,  there 
may  be  several  justices  of  the  peace  in  Kewaunee  county,  and 
neither  the  notice  nor  the  affidavit  gives  the  name  of  the 
particular  justice  before  whom  the  judgment  was  rendered; 
l)ut  such  justice  recited  in  his  docket  entries  in  the  case  that 
^'Fred  Jahnke  [the  defendant  and  appellant]  made  and  pre- 
sented to  me,  the  undersigned  justice,  notice  of  appeal,  affi- 
davit of  good  faith,  and  undertaking  in  the  above-entitled 
action."  The  appeal  papers  appear  to  be  a  substantial  com- 
pliance with  the  statute  cited,  and  hence  sufficient  to  give  the 
-circuit  court  jurisdiction.  The  following  are  a  few  of  the 
adjudications  in  support  of  such  ruling:  Kearney  v.  An- 
drews, 5  Wis.  23 ;  Bremer  v.  Koenig,  5  Wis.  156 ;  Evangelical 
L.  St.  P.  Gemeinde  v.  Koehhr,  59  Wis.  650,  18  N.  W.  476; 
Noall  V.  Halonen,  84  Wis.  402,  54  N.  W.  729;  Render  v. 
Ring,  90  Wis.  358,  63  N.  W.  282 ;  Neppach  v.  Jordan,  13 
Oreg.  246,  10  Pac.  341 ;  Lancaster  v.  McDonald,  14  Oreg. 
264,  12  Pac.  374. 

-  By  the  Court. — The  order  of  the  circuit  court  dismissing 
the  appeal  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  according  to  law. 
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EjQiiSO;  Appellant,  vs.  Kuehl,  Respondent. 

January  IS— February  9,  1903. 

Slander:  Evidence:  Verdict:  Appeal  and  error:  Jurors:  Qualifications. 

1.  Where,  in  an  action  for  slander,  the  speaking  of  the  slanderous 

words  is  denied  by  the  defendant,  and  by  one  other  witness 
present  when  the  alleged  slander  was  uttered,  the  Jury  is  Justi- 
fied in  finding  a  verdict  for  the  defendant 

2.  A  Juror  on  his  voir  dire  testified  that  he  knew  the  parties,  was 

not  related  to  them,  had  not  heard  about  the  case,  and  could 
decide  the  case  on  the  eyidence  without  regard  to  who  the 
lawyers  were.  JJeZtt,  that  the  fact  that  the  Juror  was  the  hus- 
band of  the  first  cousin  of  one  of  the  defendant's  attorneys,— 
a  fact  which  was  not  known  to  plaintiff  or  his  counsel  until 
after  the  rendition  of  the  yerdict,^id  not  disqualify  him  from 
acting  as  a  Juror,  and  is  not  ground  for  reversal  of  the  Judg- 
ment 

Appeal  from  a  jaidgment  of  the  circuit  court  for  Kewaunee 
county:  Michael  Kibw an,  Circuit  Judge.    Affirfned. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
John  Watiawa,  and  for  the  respondent  on  that  of  0.  H. 
Bruemmer. 

WiNSLOW,  J.  This  is  an  action  for  slander,  which  was 
tried  before  a  jury,  and  resulted  in  a  verdict  for  the  defend- 
ant    A  motion  for  a  new  trial  was  made  on  two  grounds: 

(1)  Because  the  verdict  is  contrary  to  the  evidence;  and 

(2)  because  one  of  the  jurors  was  the  husband  of  the  first 
<jousin  of  one  of  the  defendant's  attorneys, — a  fact  which  was 
not  known  to  plaintiff  or  his  counsel  until  after  the  rendition 
of  the  verdict  The  motion  was  overruled,  and  judgment 
rendered  for  the  defendant,  from  which  plaintiff  appeals. 

The  judgment  must  be  affirmed.  Careful  reading  of  the 
evidence  shows  that  there  was  sufficient  evidence  in  the  case 
from  which  the  jury  were  justified  in  finding  a  verdict  for  the 
-defendant     The  speaking  of  the  alleged  slanderous  words 
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was  absolutely  denied  by  the  defendant^  and  by  one  other  wit- 
ness who  was  present  at  the  conversation  in  which  the  slander 
is  charged  to  have  been  uttered.  As  to  the  alleged  disqualifi- 
cation of  the  juror,  it  appears  that  on  his  voir  dire  he  testified 
that  he  knew  the  parties,  was  not  related  to  them,  had  not 
heard  about  the  case,  and  could  decide  the  case  on  the  evi- 
dence, without  r^ard  to  who  the  lawyers  were.  He  was  not 
asked  whether  he  was  related  to  the  attorneys.  There  was 
therefore  no  deception  of  any  kind  practiced.  The  fact  that 
he  had  married  a  relative  of  one  of  the  counsel  did  not  dis- 
qualify him  from  acting  as  a  juror.  This  is  well-settled  law. 
"Consanguinity  or  affinity  which  will  afford  a  ground  for 
challenge  for  principal  cause  must  exist  between  the  juror 
and  a  party  to  the  suit."  It  is  not  enough  that  there  be 
affinity  between  the  juror  and  counsel.  Thomp.  &  M.  Juries, 
§  178 ;  People  v.  Waller  (Mich.),  38  N.  W.  261. 
By  the  Court — Judgment  affirmed. 


GABViif,  Appellant,  vs.  Ceowley,  imp.,  Bespondent 

January  19^February  9,  190S. 

Appeal  and  error:  Record:  Attorney  and  client:  Contract  of  employ- 
ment: Rights  of  attorney:  Stipulations:  Disconiinuance  of  ac- 
tion: Appeal  and  error:  Material  error:  Practice. 

1.  Sec.  3050,  Stat&  1898,  requires,  on  appeal  to  the  supreme  court 
from  an  order,  that  the  return  Identify  the  papers  transmitted 
with  those  upon  which  the  motion  was  heard,  and  certify  that 
the  transmitted  papers  are  all  of  such  papers,  which  may  be 
done,  either  by  recital  in  the  order  appealed  from,  or  by  the 
certificate  of  the  clerk  attached  to  the  papers.  Said  seetion  also 
requires,  on  appeal  from  a  Judgment,  that  the  return  contain 
the  record  (consisting  of  the  Judgment  roll,  and  bill  of  excep- 
tions, if  any),  and  be  accompanied  by  the  certificate  of  the  clerk 
that  the  papers  transmitted  are  the  originals  or  copies  thereof. 
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and  are  transmitted  pursaant  to  the  appeaL  Sec.  8070,  Stats. 
1898,  providee  that  all  intermediate  orders  Involylng  the  merits 
and  necessarily  affecting  the  judgment,  and  all  orders  appear- 
ing on  the  face  of  the  record,  may,  on  appeal  from  the  judg- 
ment, be  reyiewed  without  any  exceptions  having  been  taken 
thereto.  On  a  motion  to  dismiss  an  appeal  it  appeared  that 
the  appeal  was  from  a  Judgment;  that  the  notice  of  appeal  was 
In  the  usual  form  and  perfect  in  every  respect;  that  the  re- 
turn contained  the  judgment  roll,  properly  certified,  and  that 
the  judgment,  by  appropriate  recitals,  referred  to  the  papers 
and  proceedings  on  which  it  was  based,  which  were  all  trans- 
mitted. Held,  that  a  motion  to  dismiss  for  insufficiency  of  the 
notice  of  appeal  and  return  should  be  denied. 

2.  A  defendant  in  an  action  on  a  promissory  note  contracted  with 

his  attorney  that  the  latter  should  receive,  as  fees  for  defending 
the  action,  the  costs  taxable  in  favor  of  the  defendant,  if  suc- 
cessful. Thereafter  plaintiff's  attorney,  with  knowledge  of  such 
arrangement,  prepared  a  written  stipulation  for  discontinuance 
of  the  action  as  to  such  defendant  without  costs,  and,  in  the 
absence  of  defendant's  attorney,  procured  defendant  to  sign  it. 
Afterwards  defendant  moved  to  set  aside  the  order  entered 
thereon  discontinuing  the  action  as  to  him,  alleging'  that  he  did 
not  understand  the  effect  of  the  paper,  and  that  he  was  pre- 
vented from  so  doing  by  the  wrongful  conduct  of  plaintiff's  at- 
torney. It  appeared  that  defendant  was  a  man  of  ordinary 
common  sense,  could  read  and  understand  plain  English  words, 
and  had  ample  opportunity  to  read  the  stipulation  before  he 
signed  it.  Held,  that  it  was  error  to  hold  that  the  stipulation 
was  obtained  by  fraud,  and  to  set  aside  the  judgment  based 
thereon. 

3.  Where  an  attorney  agreed  to  defend  an  action,  and  receive  there- 

for the  costs  taxable  to  his  client,  if  successful,  such  agree- 
ment does  not  give  the  attorney  a  lien,  either  legal  or  equi- 
table in  character,  upon  the  mere  right  of  his  client  to  defend 
against  plaintiff's  cause  of  action,  precluding  the  defendant 
from  settling  the  litigation  independently  of  his  attorney. 

4.  After  issue  joined  by  defendant's  answer,  on  stipulation  signed 

by  defendant,  an  order  was  entered  discontinuing  the  action, 
as  to  him,  without  costs.  Afterwards,  on  application  to  set 
aside  such  discontinuance,  and  for  judgment  dismissing  the 
complaint  as  to  such  defendant,  with  costs,  the  court  granted 
the  motion.  Held,  that  even  if  the  motion  to  set  aside  the  order 
discontinuing  the  action  was  proper,  it  was  error  to  enter  a 
judgment  dlomissing  the  action  with  costs  against  plaintiff 
without  a  trial  of  the  issues  raised  by  such  answer. 
Vol.  116 -83 
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6.  In  such  case,  judgment  having  been  entered  before  the  motion 
was  made,  on  setting  aside  the  order  discontinuing  the  action, 
the  appropriate  relief  to  have  been  granted,  if  any,  was  a  modi- 
flcation  of  such  judgment  so  as  to  include  a  recovery  for  costs, 
or  the  granting  of  a  motion  dismissing  the  action  as  to  de- 
fendant with  motion  costs  in  his  favor,  and  not  the  entry  of  a 
second  judgment. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kirwan,  Circuit  Judge.    Reversed. 

This  action  was  commenced  against  defendant  Crowley 
and  others  to  recover  on  a  promissory  note.  A  judgment  was 
rendered  against  such  others  by  default  for  the  amount 
claimed.  Crowley  answered,  claiming  that  what  purported  to 
be  his  signature  was  a  forgery.  Prior  to  the  judgment  men* 
tioned,  upon  a  stipulation  signed  by  Crowley  in  person,  in 
the  absence  of  and  without  the  knowledge  of  his  attorney,  an 
order  was  entered  dismissing  the  action  as  to  him  without 
costs.  Subsequently  plaintiff  was  ordered  to  show  cause  be- 
fore the  court  why  such  stipulation  and  6rder  should  not  be 
set  aside  and  a  judgment  be  rendered  in  Crowley's  favor  dis- 
missing the  complaint  as  to  him,  with  costs  in  his  favor 
against  the  plaintiff.  The  order  to  show  cause  was  based 
upon  two  affidavits,  one  by  Crowley  and  the  other  by  his  at- 
torney. Crowley's  affidavit  was  to  the  effect  that  November 
12, 1901,  at  plaintiff's  request,  he  called  on  Charles  D.  Smith, 
plaintiff's  attorney,  at  his  office,  and  was  there  informed  by 
such  attorney  that  it  was  desired  to  release  him  from  the  note, 
and  to  effect  that  it  was  necessary  for  him  to  sign  a  paper 
there  exhibited,  the  paper  later  to  be  presented  to  the  circuit 
judge;  that  he  asked  for  time  to  submit  the  paper  to  his  at- 
torney, but  the  request  was  refused,  plaintiff's  attorney  assur- 
ing him  that  all  proceedings  were  fair,  and  pressing  him 
earnestly  to  sign  the  paper ;  that  he  finally  complied  with  such 
request;  that  a  contract  then  existed  between  him  and  his 
attorney  entitling  the  latter  to  compensation  for  his  services 
in  the  main  by  such  costs  as  he  might  recover  in  defendants' 


3]  JANUARY  TERM,  1903.  499 

Garvin  ▼.  Crowley,  116  Wia  49QL 

favor  in  the  action ;  that  he  was  made  to  believe  by  plaintiff's 
attorney  that  it  was  for  his  interest  and  that  it  was  his  duty 
to  sign'  the  paper;  that  he  did  not  understand  his  rights  in 
the  matter,  or  the  effect  of  the  paper,  or  he  would  not  have 
signed  it;  that  the  purpose  of  plaintiff  and  his  attorney  in 
obtaining  defendant's  signature  to  the  paper  was  to  cheat  his 
attorney  out  of  the  compensation  agreed  upon  for  his  serv- 
ices. The  affidavit  of  his  attorney,  Mr.  Doyle,  was  to  the 
effect  that  under  his  contract  to  serve  defendant  in  the  case  he 
was  limited  for  compensation,  in  the  main,  to  such  costs  as 
defendant  might  recover  of  plaintiff ;  that  when  the  stipula- 
tion wajs  signed  plaintiff's  attorney  knew  of  such  contract; 
that  upon  being  informed  of  the  stipulation,  he,  with  his 
client,  visited  plaintiff's  attorney,  and  requested  such  attor- 
ney to  show  him  the  stipulation,  and  was  informed  that  it 
was  on  file ;  that  such  attorney  imposed  upon  Mr.  Crowley  in 
obtaining  the  stipulation. 

Upon  the  hearing  of  the  order  to  show  cause,  two  opposing 
affidavits  were  read.  One  of  them  was  by  plaintiff's  attorney 
and  was  to  the  effect  that  Crowley  signed  the  stipulation  with 
full  opportunity  for  knowing  its  contents  and  a  full  under- 
standing of  its  import,  and  without  either  plaintiff  or  his  at- 
torney having  any  knowledge  that  the  making  of  the  stipula- 
tion would  in  any  way  violate  any  contract  between  Crowley 
and  his  attorney ;  that  the  latter  asked  for  an  opportunity  to 
see  the  stipulation,  and  was  informed  that  it  was  on  file.  The 
other  affidavit  was  made  by  a  person  who  was  present  at  the 
time  the  stipulation  was  signed.  It  fully  corroborated  the 
affidavit  made  by  appellant's  attorney.  The  following  is  the 
language  of  the  stipulation : 

"It  is  hereby  stipulated  and  agreed  that  an  order  may  be 
entered  in  this  action  discontinuing  the  same  against  the  de- 
fendant John  Crowley,  without  costs  to  either  party;  and 
from  all  liability  as  indorser  on  the  note  in  suit" 
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The  court  granted  the  motion.  Judgment  waa  rendered 
accordingly.  It  contained  recitals  referring  to  all  the  papers 
upon  which  the  motion  was  heard,  in  such  mannet  as  to 
identify  them.  It  also  contained  findings  to  the  effect  that 
the  stipulation  was  fraudulently  obtained  with  a  design  to 
prevent  defendant's  attorney  from  obtaining  the  compensation 
agreed  upon  between  him  and  his  client  by  means  of  a  judg- 
ment for  costs  against  the  plaintiff,  dnd  that  said  defendant^ 
on  behalf  of  his  attorney,  was  entitled  to  have  the  stipulation 
and  the  order  based  thereon  set  aside,  and  to  have  a  judgment 
rendered  against  plaintiff  in  Crowley's  favor  dismissing  the 
complaint  as  to  him  with  costs.  The  costs  were  taxed  and 
inserted  in  the  judgment,  the  amount  thereof  being  $32* 
Plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Charles  D.  Smith. 

T.  L.  Doyle,  for  the  respondent 

Marshall,  J.  Respondent's  counsel  moved  the  court  to 
dismiss  the  appeal  for  insufficiency  of  the  notice  of  appeal 
and  return  to  this  court.  We  are  unable  to  discover  sufficient 
merit  in  the  motion  to  warrant  treating  the  matter  at  length. 
The  notice  of  appeal  is  in  the  usual  form  and  perfect  in  every 
respect.  The  return  is  likewise  free  from  defects.  Counsel 
seems  to  have  confused  decisions  of  this  court  on  appeals  front 
orders  with  those  on  appeals  from  judgments  like  this. 
Respecting  the  former,  the  return  is  required  to  identify  the 
papers  transmitted  as  those  upon  which  the  motion  was  heard, 
and  to  show  that  they  are  all  of  such  papers,  which  may  be 
done  by  the  certificate  of  the  clerk  or  the  order  appealed  from. 
Sec.  3060,  Stats.  1898 ;  Clover  v.  Wells  &  M.  O.  Co.  93  Wis, 
13,  66  N.  W.  799  -; Hoffman  &  Billings  Mfg.  Co.  v.  Burdick, 
95  Wis.  342,  70  N.  W.  470 ;  Tenney  v.  Madison,  99  Wis.  639, 
75  N.  W.  979 ;  Superior  Consolidated  L.  Co.  v.  Superior,  104 
Wis.  463,  80  K  W.  739 ;  Ryan  v.  Philippi,  108  Wis.  254,  83 
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K".  W.  1103.  As  to  the  latter  the  statute  requires  the  return 
to  contain  the  record,  which,  when  there  is  no  bill  of  excep- 
tions, consists  of  the  judgment  roll.  Sec  3050,  Stats.  1898. 
In  determining  the  appeal,  all  intermediate  orders  involving 
the  merits  and  necessarily  aflPecting  the  judgment,  and  all 
orders  appearing  upon  the  face  of  the  record  (the  judgment 
roll),  may  be  reviewed  without  any  exceptions  having  been 
taken  thereto.  Sec.  3070,  Id.  The  certificate  of  the  clerk  to 
the  return  is  required  to  be  to  the  effect  that  the  papers  trans- 
mitted are  the  originals  or  copies  thereof,  and  are  trans- 
mitted pursuant  to  the  appeal.  Sec  3050,  Id.  The  certificate 
of  the  clerk  here  substantially  complies  with  that  It  is 
annexed  to  the  notice  of  appeal  as  the  statute  requires.  It 
states- that  such  papers  are  the  originals  and  are  all  the  papers 
that  have  been  filed  in  the  clerk^s  office,  and  are  transmitted 
to  the  clerk  of  the  supreme  court  "pursuant  to  the  annexed 
notice."  If  the  return  were  to  be  tested  by  the  jurisdictional 
essentials  of  an  appeal  from  an  order,  it  would  be  sufficient, 
because  the  judgment,  by  appropriate  recitals,  refers  to  the 
papers  and  proceedings  upon  which  it  is  based,  and  they  were 
all  transmitted.  Testing  it,  as  it  must  be,  by  the  jurisdic- 
tional essentials  of  an  appeal  from  a  judgment,  .there  is  no 
defect,  as  the  judgment  roll  is  here  with  a  proper  certificate 
identifying  it.  Testing  it  as  to  whether  the  alleged  errors 
appear  on  the  face  of  the  record,  it  is  sufficient. 

Coming  down  to  the  merits  of  the  appeal,  we  are  at  a  loss 
to  understand  ui)on  what  principle  of  law  the  court  reached 
the  conclusion  that  appellant's  attorney  obtained  the  stipula- 
tion by  fraud,  permitting  discontinuance  of  the  action  with- 
out costs.  We  must  assume  that  reference  was  made  to  some- 
thing more  than  mere  deception ;  that  the  learned  judge  sup- 
posed he  discovered,  in  the  proof  submitted^  to  him,  facts  con- 
stituting a  violation  of  legal  rights,  accomplished  by  decep- 
tion practiced  upon  the  defendant  without  such  fault  upon 
his  part  as  to  preclude  the  court  from  granting  him  relief.   In 
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that  the  court  must  have  relied  upon  respondent's  mere  state- 
ment that  he  did  not  understand  the  stipulation  and  that  he 
was  prevented  from  doing  so  by  the  wrongful  conduct  of 
plaintiff's  attorney.  We  are  unable  to  see  any  legitimate 
foimdation  for  that  It  must  be  assumed,  nothing  appearing 
to  the  contrary,  that  respondent  was  a  man  of  ordinary  com- 
mon sense,  and  could  read  and  imderstand  simple,  plain  Eng- 
lish words.  He  had  ample  opportunity  to  read  the  stipula- 
tion, and  there  is  enough  in  his  affidavit  to  indicate  that  he 
did  so.  Certainly,  there  is  nothing  in  the  moving  papers  to 
indicate  that  he  was  dissuaded  from  doing  so  by  appellant's 
attorney.  The  language  of  the  stipulation  could  not  reason- 
ably convey  any  other  meaning  to  a  person  of  mature  yeara 
and  common  understanding  than  that  it  cut  off  all  oppor- 
tunity of  respondent  to  recover  a  judgment  for  costs ;  that  it 
practically  terminated  his  connection  with  and  interest  in  the 
litigation.  His  statement  that  he  did  not  understand  its  effect 
is  not  entitled  to  a  moment's  consideration,  even  if  there  were 
proof  that  the  design  of  appellant's  attorney  was  to  obtain  the 
stipulation  without  respondent's  knowing  its  effect.  The  law 
on  that  subject  is  too  plain  to  warrant  taking  time  to  discuss 
it  However,  there  is  not  a  word  in  respondent's  affidavit 
showing  that  the  effect  of  the  paper  was  misrepresented  to 
him  by  plaintiff's  attorney.  The  most  that  is  claimed  is  that 
the  latter  said,  in  effect,  that  the  paper  operated  to  release 
respondent  from  all  liability  on  the  note  and  that  it  was  f air^ 
and  that  there  was  no  necessity  for  him  to  exhibit  the  paper 
to  his  attorney.  All  that  was  true  from  a  legal  standpoint. 
Respondent  had  a  legal  right  to  sign  the  paper  and  drop  out 
of  the  case  without  consulting  his  attorney.  The  latter  had 
no  right  which  the  court  could  recognize,  to  prolong  the  litiga- 
tion merely  for  the  purpose  of  recovering  a  judgment  for  costs 
in  his  client's  favor  if  such  client  desired  to  drop  out  of  the 
case,  regardless  of  his  motive  in  the  matter.  If  the  court  con- 
sidered that  it  was  a  fraud  upon  respondent  that  could  be 
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dealt  with  judicially,  for  appellant  to  secure  a  plainly  worded 
stipulation  from  him  in  the  absence  of  his  attorney,  merely 
because  of  such  absence  and  the  respondent's  claim,  without 
any  reasonable  ground  to  support  it,  that  he  did  not  under- 
stand the  paper,  was  clearly  wrong. 

The  finding  that  the  stipulation  was  a  fraud  upon  respond- 
ent's attorney  because  of  his  contract  limiting  his  compensa- 
tion in  the  action,  in  the  main,  to  such  costs  as  he  might  secure 
in  respondent's  favor  against  appellant,  is  not  supported  by 
the  legal  principle  which  we  apprehend  the  circuit  court  sup- 
posed ruled  the  matter,  namely,  that  an  attorney  in  an  action 
has  such  an  interest  in  the  cause  of  action  or  claim  involved, 
there  being  an  agreement  between  him  and  his  client,  known 
to  the  opposite  party,  entitling  him  to  compensation  for  his 
services  out  of  the  amount  recovered,  that  if  a  settlement  be 
made  between  the  parties  for  the  purpose  of  preventing  such 
attorney  from  enjoying  the  benefit  of  his  contract,  it  may  be 
set  aside  and  the  attorney  permitted  to  prosecute  the  cause  of 
action  to  the  extent  of  recovering  eno\igh  to  compensate  him 
for  his  services.  Courtney  v.  McQavock,  23  Wis.  619.  That 
applies  only  where  there  is  a  claim  or  cause  of  action  upon 
which  a  recovery  can  be  had  independently  of  a  mere  judg- 
ment for  costs.  It  has  no  reference  whatever  to  a  mere  de- 
fense. The  idea  that  an  attorney  can  acquire  a  lien  of  either 
a  legal  or  an  equitable  character  upon  the  mere  right  of  his 
client  to  defend  against  the  claim  or  cause  of  action  of  the 
plaintifF,  precluding  the  parties  from  settling  the  litigation 
independently  of  him,  regardless  of  their  motives  therefor,  is 
without  support  in  principle  or  authority,  so  far  as  we  are 
aware. 

If  it  were  not  for  what  has  been  said  the  judgment  would 
have  to  be  reversed  for  the  following  reasons:  (1)  The 
furthest  the  court  could  properly  have  gone  on  the  motion, 
even  if  the  rule  which  the  circuit  judge  had  in  mind  applied 
to  the  case,  was  to  have  vacated  the  stipulation  and  order  dis- 


504  SUPEEME  COURT  OF  WISCONSIN       [Fer 

Somervaill  t.  McDermott,  116  Wi&  601 

missing  the  action,  leaving  the  case  to  stand  against  respond- 
ents as  it  was  before  the  stipulation  was  made.  To  follow  that 
without  a  trial  of  the  issue  raised  by  the  answer  to  the  com- 
plaint, by  arbitrarily  entering  a  judgment  dismissing  the  com- 
plaint with  costs  against  the  plaintiff,  was  entirely  wrong. 
(2)  There  having  been  one  judgment  entered  in  the  action,  a 
second  judgment  was  improper.  Except  in  situations  pro- 
vided for  by  section  2883,  Stats.  1898,  not  including  such  a 
one  as  that  before  us,  all  the  issues  in  every  action  must  be 
closed  by  a  single  judgment.  Sellers  v.  Union  L.  Co.  36  Wis. 
398 ;  Scott  v.  Reese,  38  Wis.  636 ;  Singer  v.  Heller,  40  Wis. 
544;  Treat  v.  Hiles,  75  Wis.  265,  44  X.  W.  1088;  Sherman 
V.  Menominee  R.  L.  Co.  77  Wis.  23,  45  N.  W.  1079 ;  Gage  v. 
Allen,  84  Wis.  330,  54  K  W.  627;  Trustees  of  St.  Clara 
Female  Academy  v.  Delaware  Ins.  Co.  93  Wis.  57,  66  N".  W. 
1140;  Hyde  v.  German  Nat.  Bank,  96  Wis.  406,  71  N.  W. 
659.  The  relief  to  which  respondent  would  have  been  en- 
titled, and  the  form  of  it,  under  any  circumstances,  in  view 
of  the  fact  that  a  judgment  had  been  entered  in  the  case,  was 
a  modification  of  such  judgment  so  as  to  include  a  recovery 
by  respondent  for  costs,  or  the  granting  of  a  motion  dismiss- 
ing the  action  as  to  him  with  motion  costs  in  his  favor. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed. 


SoMEBVArLL  and  others.  Respondents,  vs.  McDeemott,  Ap- 
pellant 

January  IS — February  5,  190S. 

Equity:   Jurisdiction:   Accounting:   Fraud:   Pleading:   Burden   of 
proof:  Cause  of  action:  Survival:  Joinder:  Parties. 

1.  In  an  action  brought  against  the  confidential  agent  of  plaintiffs' 
Intestate,  the  complaint  alleged,  in  substance,  that  through 
many  years  the  defendant*  as  a  fiduciary,  and  in  a  position  of 
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special  trust  and  confidence,  acquired  control  of  divers  amounts 
of  his  principal's  money,  some  known,  some  partly  known,  and 
some  unknown,  some  from  her,  and  some  from  others  for  her, 
all  of  which  his  duty  required  him  to  apply  for  her  benefit; 
that  he  had  made  no  accounting  of  his  dealings  with  these 
moneys;  that  the  facts  in  relation  thereto  were  all  within  his 
knowledge,  and  many  of  them  not  within  the  knowledge  of  the 
plantifts,  nor,  indeed,  of  the  deceased  principal.  The  prayer 
was  that  defendant  be  required  to  account,  and  pay  to  plaint- 
iffs such  sums  as  the  accounting  disclosed  remained  in  his 
hands  as  such  fiduciary.  Held,  that  the  complaint  presented  a 
case  for  equity  Jurisdiction. 

2.  In  an  action  in  equity  against  a  fiduciary  for  an  accounting, 

based  on  Improper  dealings  with  property  held  in  such  capac- 
ity, the  burden  of  disclosure  rests  on  the  fiduciary,  and  the 
plaintiff  is  relieved  from  the  original  necessity  of  specifying 
and  proving  in  detail  the  various  breaches  of  trust.  Allen  v. 
Frawley,  106  Wis.  638,  distinguished. 

3.  Sec.  4253,  Stats.  1898,  provides  that,  in  addition  to  actions  which 

survive  at  common  law,  actions  for  recovery  of  personal  prop- 
erty, for  the  unlawful  withholding  or  conversion  thereof,  and 
equitable  actions  to  set  aside  conveyance  of  real  estate,  and  to 
compel  a  reconveyance,  shall  also  survive.  Action  was  brought 
by  an  administrator,  based  on  allegations  that  defendant,  who 
had  been  the  confidential  agent  of  his  intestate,  had  induced 
decedent  to  purchase  land  at  excessive  prices,  to  defendant's 
benefit,  and  that  he  had  retained  to  his  own  use  moneys  col- 
lected belonging  to  decedent.  The  relief  prayed  was  that  such 
conveyances  be  declared  fraudulent,  and  for  an  accounting. 
Beldy  that  the  cause  of  action  alleged  survived  independent  of 
sec.  4263. 

4.  In  such  action,  the  complaint  considered  and  held  to  state  a 

cause  of  action  to  recover  defendant's  gains  upon  implied  con- 
tract or  resulting  trust,  and  not  in  tort  for  damages. 

6.  A  cause  of  action  in  equity  to  obtain  an  accounting,  and  pay- 
ment of  the  amount  of  money  disclosed  to  be  due,  is  none  the 
less  single  because  it  involves  numerous  items  of  property  for 
which  defendant  is  sought  to  be  charged,  and  items  of  money 
or  property  coming  into  his  fiduciary  control  in  different  ways. 

6.  A  complaint  seeking  rescission  of  certain  conveyances  of  land, 
and  return  of  the  ostensible  title  to  defendant,  but  seeking  it 
only  as  a  necessary  adjunct  to  the  main  purpose  of  compelling 
him  to  account  for  what  he  wrongfully  detains,  presents  a 
single  cause  of  action. 
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7.  Demurrer  to  a  complaint  for  misjoinder  of  causes  of  action  does 

not  raise  the  question  of  misjoinder  of  parties  plaintiff. 

8.  In  equity  the  arrangement  of  parties  Is  of  little  Importance,  and 

can  be  regulated  by  the  court  at  any  time,  in  its  discretion. 

Appeal  from  an  order  of  the  circuit  court  for  Fond  du  Lac 
county :  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

Appeal  from  order  overruling  demurrer  to  the  complaint^ 
which  asserts  substantially  the  following  facts:  The  defend- 
ant, for  a  number  of  years  prior  to  her  death,  in  1897^ 
was  the  trusted  agent  of  Margaret  Somervaill,  who  died  at 
the  age  of  about  eighty,  and  for  many  years  prior  had  been 
feeble,  mentally  and  physically,  and  largely  incapable  of 
caring  for  her  o^vn  affairs ;  that  as  such  agent  he  committed 
various  acts  of  breach  of  trust,  to  his  own  benefit,  consisting 
in  procuring  the  purchase  by  said  Margaret  of  various  parcela 
of  real  estate  at  grossly  excessive  prices,  far  above  the  true 
cost  thereof  to  him,  and  thereby  perverting  to  his  own  use 
large  amounts  of  money  in  his  hands  as  agent ;  also  in  using 
money  of  hers  in  his  hands  to  pay  taxes  and  other  expenses- 
upon  such  improperly  purchased  lands;  also  in  that  he- 
received,  and  neglected  to  pay  over,  considerable  sums  of 
money  from  debtors  of  said  Margaret.  The  amounts,  in  de- 
tail, of  such  transactions,  were  wholly  within  the  knowledge 
and  accounts  of  the  defendant.  The  suit  was  brought  by  the 
administrator  of  Margaret  SomervailFs  estate,  joining  as 
plaintiffs  all  her  heirs  at  law,  several  of  whom  are  not  sui 
juris,  tendering  rescission  and  return  to  the  defendant  of  the 
legal  title  to  all  of  said  real  estate  so  alleged  to  have  been 
fraudulently  purchased  on  her  behalf  by  him,  and  prayed  that 
such  conveyances  of  real  estate  be  declared  fraudulent,  and  be 
set  aside,  and  the  title  be  reconveyed  to  the  defendant ;  that 
the  defendant  be  required  to  pay  the  specified  sums  received 
by  him  for  said  real  estate,  together  with  interest ;  and  that  he- 
loe  required  to  account  for  all  sums  of  money  belonging  to  the 
deceased  improperly  retained  in  his  hands  as  agent;  and  for 
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general  relief.  The  demurrer  was  on  two  grounds:  First^ 
improper  joinder  of  causes  of  action ;  second,  failure  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Edward  8,  Bragg. 

For  the  respondents  there  was  a  brief  by  Swett  &  EcJee,  and 
oral  argument  by  H.  E.  Swett. 

Dodge,  J.  In  meeting  the  grounds  of  the  demurrer,  the 
natural  sequence  of  inquiries  is :  First,  whether  any  cause  of 
action  cognizable  in  equity  is  stated ;  and,  secondly,  if  any  is 
stated,  whether  more  than  one  appears  not  properly  join- 
able  with  the  other.  In  answering  these  inquiries,  the  com- 
plaint is  entitled  to  liberal  construction,  to  effectuate  the  ap- 
parent purpose  of  the  pleader,  and  enable  the  doing  of  jus- 
tice in  the  situation  laid  before  the  court.  Sec.  2668,  Stats* 
1898;  Pfister  v.  Sentinel  Co.  108  Wis.  572,  581,  84  K  W. 
887.  Thus  proceeding,  one  finds,  as  the  general  ground  of 
complaint,  sufficient  allegation  that  through  many  years  the 
defendant,  as  a  fiduciary,  and  in  a  position  of  special  trust 
and  confidence,  acquired  control  of  many  and  divers  amounts 
of  his  principal's  money,  some  known,  some  partly  known, 
and  some  unknown,  some  from  her,  and  some  from  others 
for  her,  all  of  which  his  duty  required  him  to  apply  to  her 
benefit ;  that  he  has  made  no  accounting  of  his  dealings  with 
these  moneys,  and  that  the  facts  in  relation  thereto  are  all 
within  his  knowledge,  and  many  of  them  not  within  the 
knowledge  of  the  plaintiff,  nor,  indeed,  of  the  deceased  prin- 
cipal. The  court,  in  the  exercise  of  its  equity  powers,  is 
prayed  to  require  of  the  defendant  an  accounting  of  his 
stewardship,  and  the  payment  to  the  administrator  of  such 
sums  as  the  accounting  shall  disclose  remaining  in  the  hands 
of  the  fiduciary.  In  such  situation,  the  ability  and  duty  of 
equity  courts  to  act  has  always  been  recognized.  No  suf- 
ficient remedy  exists  in  the  common-law  right  of  plaintiff  to 
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•sue  for  the  money  due,  burdened  with  the  necessity  of  alleg- 
ing and  proving  in  the  first  instance  both  the  fact  and  the 
amount  of  such  indebtedness.  Under  such  circumstances,  the 
burden  of  disclosure  should  rest  upon  him  who  has  enjoyed 
•the  trust  and  has  the  knowledge.  Lessel  v.  ZiLlmer,  105  Wis, 
334,  339,  81  N.  W.  403.  One  of  the  weapons  of  a  court  of 
equity,  namely,  a  command  that  he  account,  is  appropriate 
and  necessary  to  cast  this  burden  upon  the  defendant  The 
judgment  for  payment  of  money,  although  also  in  the  power 
of  a  law  court,  is,  of  course,  appropriate  to  equity,  in  carry- 
ing out  the  policy  of  doing  complete  justice,  when  once  its 
jurisdiction  has  attached.  SchwicJcerath  v.  Lohen,  48  Wis. 
599,  4  N.  W.  805 ;  Merrill  v.  Merrill,  63  Wis.  522,  10  N.  W. 
^84;  Bippe  v.  Stogdill,  61  Wis.  38,  20  N.  W.  646.  No  suf- 
ficient answer  to  this  right  of  a  principal  to  compel  an  ac- 
<3ounting  by  an  agent  is  presented  by  appellant's  argument 
that  as  to  some  of  the  items,  properly  a  part  of  such  account, 
the  plaintiff  might  maintain  action  at  law.  This  is  true  in 
all  such  cased,  for  each  misapplication  or  misappropriation  of 
his  principal's  money  arouses  a  constructive  contract  to  repay 
it,  upon  which  an  action  at  law  in  assumpsit  may  be  pred- 
icated, but  only  with  the  burden  of  specific  allegation  and 
proof,  from  which  the  fiduciary  relation  entitles  plaintiff  to 
be  exempt,  as  above  stated.  Such  remedy  is  not  so  fully 
adequate  as  to  deprive  plaintiff  of  his  right  to  bring  the  agent 
to  an  accounting  of  all  his  transactions  with  the  fiduciary 
property  or  money  in  one  action;  thus  relieving  the  former 
from  the  original  necessity  of  specifying  and  proving  in  de- 
tail the  various  breaches  of  trust,  as  well  as  from  a  multi- 
plicity of  suits.  In  this  respect  the  situation  at  bar  differs 
entirely  from  that  presented  in  Allen  v.  Frawley,  106  Wis. 
638,  82  N.  W.  593.  There,  there  was  no  charge  of  improper 
dealing  with  property  held  in  fiduciary  capacity,  and  no 
multiplicity  of  transactions, — merely  the  single  act  of  obtain- 
ing from  plaintiff  specific  property  by  deceit;  and  we  held 
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that  action  at  law  to  recover  the  proceeds  of  that  property  was 
adequate  remedy. 

The  contention  that  the  cause  of  action  above  described 
does  not  survive  is  so  completely  refuted  by  the  authorities 
as  to  hardly  require  discussion.  Allen  v.  Frawley,  supra, 
p.  642;  Killen  v.  Barnes,  106  Wis.  646,  82  N.  W.  536; 
Cheney  v.  Oleason,  125  Mass.  166 ;  Houghton  v.  Butler,  166 
Mass.  547,  44  N.  E.  624.  Whether  it  be  viewed  as  an  action 
to  enforce  a  trust  or  to  recover  on  implied  contract,  the  cause- 
of  action  survived  at  common  law,  and  no  support  for  such 
result  is  needed  from  sec.  4253,  Stats.  1898.  The  cause  of 
action  arising  from  deceit  and  fraud,  which  did  not  survive 
at  common  law,  and  which  we  have  held  not  to  be  given  sur- 
vival by  that  section,  is  the  recovery  in  tort  for  the  damages 
suffered  by  the  plaintiff.  Farwell  Co.  v.  Wolf,  96  Wis.  10,, 
70  N.  W.  289,  71  X.  W.  109;  Lane  v.  Frawley,  102  Wis. 
373,  78  N.  W.  593;  Allen  v.  Frawley,  supra;  Killen  v. 
Barnes,  supra.  The  complaint  at  bar  discloses  no  attempt  to 
recover,  in  tort,  plaintiff's  damages,  but  only  defendant's 
gains,  upon  implied  contract  or  resulting  trust. 

2.  Is  there  misjoinder  of  causes  of  action?  From  what 
has  been  said,  it  is  apparent  that  we  construe  the  complaint 
as  stating  a  cause  of  action  in  equity  to  obtain  an  accounting, 
and  payment  of  the  amount  of  money  such  accounting  shall 
disclose  to  be  due  to  the  estate  of  Margaret  Somervaill, 
deceased.  Such  right  of  action  is,  of  course,  in  the  admin- 
istrator only.  It  is  none  the  less  single  because  it  involves 
numerous  items  of  property  for  which  defendant  is  sought 
to  be  charged,  nor  because  different  items  of  property  or 
money  came  into  his  fiduciary  control  in  different  ways, — 
some  from  the  plaintiff  by  fraud,  and  some,  from  others  for 
her,  innocently.  His  disposal  of  all  these  is  sought  to  be  in- 
vestigated, and  his  net  responsibility  therefor  ascertained  and 
enforced.  True,  the  complaint  seeks  rescission  of  certain 
conveyances  of  land,  and  return  of  the  ostensible  title  to  d^ 
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fendant,  but  seeks  it  only  as  a  necessary  adjunct  to  the  main 
purpose  of  compelling  him  to  account  for  that  which  he 
wrongfully  detains,  ancillary  and  germane  thereto.  Such  a 
complaint  presents  no  misjoinder  of  causes  of  action.  Bos- 
3ett  V.  Warner,  23  Wis.  673;  Oager  v.  Marsden,  101  Wis. 
598,  77  K  W.  922 ;  Zinc  Carbonate  Co.  v.  First  Nat.  Bank, 
103  Wis.  125,  139,  79  N.  W.  229 ;  Level  L.  Co.  v.  Sivyer, 
112  Wis.  442,  451,  88  N.  W.  317.  Much  of  appellant's  argu- 
ment on  this  branch  pi  the  case  seems  to  flow  from  the  pres- 
ence of  the  heirs  at  law  as  plaintiffs.  The  relevancy  of  that 
<;ircumstance  to  a  demurrer  on  the  ground  of  misjoinder  of 
causes  of  action  is  not  very  apparent  Misjoinder  of  parties 
plaintiff  is  not  raised  thereby,  unless,  indeed,  there  be  several 
-causes  of  action  in  favor  of  different  plaintiffs.  Of  that,  as 
already  stated,  we  find  nothing.  The  one  cause  of  action 
stated  is  in  favor  of  the  administrator.  The  presence  of  the 
heirs  at  law  as  parties  to  the  action  is  rendered  necessary 
merely  because,  to  render  possible  the  complete  relief  sought, 
the  decree  must  divest  tKom  of  the  formal  legal  title  to  cer- 
tain real  estate.  To  this  end,  they,  as  well, — ^perhaps  more 
properly, — ^might  have  been  made  defendants ;  but  in  equity 
the  arrangement  of  parties  is  of  little  importance,  and  can 
be  regulated  by  the  court  at  any  time,  in  its  discretion.  Chiger 
.V.  Marsden,  supra. 

By  the  Court. — Order  appealed  from  is  affirmed. 


M11.1.EB,  Respondent,  vs.  Town  of  Casco,  Appellant 

January  IJ^r—Fehruary  S,  1903, 

JNew  trial:  Discretion:  Defective  highways:  Personal  injuries:  "Negli- 
gence: Bpecial  verdict:  Inconsistent  answers. 

1.  An  order  granting  a  new  trial,  based  solely  on  the  legal  conclu- 
sion that  a  special  verdict  is  inconsistent  and  eyaslve,  is  not 
an  order  made  in  the  exercise  of  the  court's  discretion. 
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2.  In  an  action  for  personal  injuries  claimed  to  have  been  occa^ 

sioned  by  a  defective  highway,  plaintiff  alleged  that  there  was 
a  hole  in  a  bridge  in  the  highway;  that  defendant's  overseer  of 
highways  had  placed  sticks  therein  to  warn  travelers,  and  that 
her  horse  became  frightened  at  the  sticks,  causing  plaintifE  to 
be  thrown  from  her  buggy  and  injured.  A  special  verdict  was 
rendered,  in  effect,  that  the  highway  was  not  defective;  that 
the  horse  was  ordinarily  gentle;  that  it  was,  however,  fright- 
ened by  the  sticks,  and  that  the  driver  was  not  guilty  of  any 
contributory  negligence.  Held,  that  such  verdict  was  not  in- 
consistent or  evasive,  but  was  consistent  with  a  finding  that 
the  injury  was  the  result  of  pure  accident,  without  negligence. 

3.  In  such  case,  the  jury  having  found  that  the  highway  in  ques- 

tion was  not  defective,  an  affirmative  answer  to  a  question 
whether  the  town  officers  should  have  known  of  the  existence  of 
the  hole,  and  repaired  it,  so  as  to  make  the  road  safe,  before 
plaintiff's  injury,  "if  it  was  not  then  repaired  so  as  to  be  safe," 
does  not  render  the  verdict  inconsistent,  since  the  jury  simply 
found  that,  upon  the  supposition  that  the  highway  was  not 
safe  when  plaintiff  was  injured,  then  it  should  have  been  re- 
paired. 

4.  Where  a  jury  upon  sufficient  testimony  have  found  that  an  oc- 

currence was  a  pure  accident,  without  negligence  on  either 
side,  the  defendant  is  entitled  to  judgment. 

Appeal  from  an  order  of  the  circuit  court  for  Kewaunee 
county :  Michael  Kibwan,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  injuries  suffered 
by  the  plaintiff  by  reason  of  being  thrown  from  her  buggy 
while  riding  upon  a  highway  in  the  defendant  town  on  the 
last  day  of  September,  1900.  The  plaintiff's  claim  is  that 
the  highway  was  defective  by  reason  of  a  hole  at  one  end  of  a 
small  bridge  or  culvert  in  the  road  in  which  the  overseer  of 
highways  had  placed  certain  sticks  or  pieces  of  wood  to  warn 
travelers  of  the  defect,  and  at  which  sticks  the  plaintiff's  horse 
became  frightened,  and  swert^ed  to  the  other  side  of  the  road, 
throwing  her  out  of  the  buggy,  and  injuring  her.  The  horse 
was  driven  by  the  plaintiff's  son,  a  boy  seventeen  years  of 
iige.    The  jury  returned  the  following  special  verdict: 

"First  question:  On  the  1st  day  of  September,  1900,  while 
Ihe  plaintiff,  Veroniha  Miller,  was  riding  in  a  buggy  over  the 
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public  highway  in  the  town  of  Casco,  in  said  county,  at  the 
place  particularly  described  in  the  complaint,  did  the  left 
hind  wheel  of  the  buggy  run  off  from  the  west  end  of  the 
bridge,  and  cause  plaintiff  to  be  violently  thrown  from  the 
buggy  to  the  groimd,  and  to  be  thereby  injured?  Answer. 
Yes.  Second  question:  At  the  junction  of  said  bridge  with 
the  approach  thereto,  was  there  a  hole  within  the  roadbed  in 
that  approach,  and  extending  into  the  traveled  track  on  tie 
east  side  thereof  at  the  time  of  the  plaintiff's  injury?  An- 
swered by  the  court,  by  consent  of  counsel.  Yes.  Third  ques- 
tion: On  the  day  when  plaintiff  sustained  her  injury,  and 
before  it  occurred,  did  Anton  Ouradnik,  the  overseer  of  high- 
ways in  the  road  district  which  there  included  the  place- 
where  plaintiff  was  injured,  put  a  number  of  sticks  or  pieces 
of  wood  into  said  holes  for  the  purpose  of  temporary  repairs  ? 
Answer  by  the  court,  by  consent  of  counsel,  Yes.  Fourth 
question:  By  reason  of  said  hole,  and  with  the  sticks  so 
placed  therein  by  the  overseer,  was  the  highway  at  that  point 
so  insufficient  in  repair,  when  plaintiff  was  injured,  that  the 
natural  and  probable  consequence  of  its  appearance  and  con- 
dition would  be  to  frighten  horses  of  ordinary  gentleness 
when  passing  said  point  ?  No.  Fifth  question :  Were  there 
any  railings  or  guards  placed  on  said  bridge  when  it  was 
built,  or  at  any  time  thereafter,  and  prior  to  the  time  of 
plaintiff's  injury  ?  Answer  by  the  court,  by  consent  of  counsel, 
No.  Sixth  question:  Did  the  absence  of  guards  or  railings- 
at  the  time  of  the  injury  render  the  bridge  unsafe,  and 
dangerous  for  public  travel  thereon  by  means  of  vehicles 
drawn  by  horses  ?  Answer.  No.  Seventh  question :  At  the 
time  of  the  plaintiff's  injury,  did  the  condition  and  appear- 
ance of  said  hole,  with  said  sticks  therein,  render  the  high- 
way at  the  place  unsafe,  and  dangerous  for  public  travel 
thereon  by  means  of  vehicles  drawn  by  horses  ?  Answer.  No. 
Eighth  question:  Was  the  horse  which  drew  the  buggy  in 
which  the  plaintiff  was  riding  at  the  time  of  the  injury  an 
ordinarily  gentle  and  reliable  horse  for  driving  on  public  high- 
ways? Answer.  Yes.  Ninth  question:  Did  the  condition 
and  appearance  of  said  hole,  with  the  sticks  therein,  frighten 
the  horse,  and  cause  him  to  shy  toward  the  west,  and  thereby 
to  run  the  hind  wheel  of  the  buggy  off  from  the  west  end  of 
the  bridge?    Answer.  Yes.     (a)  As  to  the  frightening  of  the- 
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horse,  we  answer,  Yes.  (b)  As  to  the  shying  toward  the  west 
we  answer,  No.  (c)  As  to  thereby  causing  the  wheel  to  nm 
off  from  the  bridge  we  answer,  No.  Tenth  question :  If  said 
hole,  with  said  sticks  therein,  had  not  been  in  the  highway, 
at  the  time  of  plaintiff's  injury,  would  it  have  occurred? 
Answer.  We  don't  know.  Eleventh  question :  If  the  bridge 
had  been  provided  with  guards  or  railings  at  the  time  of 
plaintiff's  injury,  would  it  have  occurred?  Answer.  No. 
Twelfth  question :  For  how  long  before  the  injury  occurred , 
had  said  hole  existed  in  the  highway  in  substantially  the 
same  condition  in  which  it  was  just  before  said  overseer 
placed  the  sticks  in  it  ?  Answer.  One  week.  Thirteenth  ques- 
tion: In  the  exercise  of  ordinary  care  and  diligence  should 
the  proper  officers  of  the  town  have  known  of  the  existence  of 
said  hole,  and  have  made  such  repairs  there  as  to  have  made 
the  highway  reasonably  safe  for  travel  thereon  at  that  point, 
before  the  plaintiff  was  injured,  if  it  was  not  then  repaired 
so  to  be  reasonably  safe?  Answer.  Yes.  Fourteenth  ques- 
tion: In  the  exercise  of  ordinary  care  and  diligence  should 
the  proper  officers  of  the  town  have  caused  guards  or  railings 
to  have  been  placed  on  said  bridge  before  plaintiff  was  in- 
jured ?  Answer.  No.  Fifteenth  question :  At  the  time  and 
place  of  the  injury,  did  plaintiff's  son  drive  and  handle  the 
horse  with  reasonable  and  ordinary  care  and  skill  ?  Answer. 
Yes.  Sixteenth  question:  WTien  the  horse  shied,  if  he  did 
so,  was  he  only  momentarily  beyond  the  control  of  the  driver^ 
or  was  the  horse  then  more  than  momentarily  beyond  such 
control?  Answer.  Only  momentarily.  Seventeenth  ques- 
tion :  Did  any  want  of  ordinary  care  or  skill  on  the  part  of 
the  driver  of  the  horse  contribute  to  produce  the  injury  which 
plaintiff  sustained?  Answer.  No.  Eighteenth  question: 
Did  any  want  of  ordinary  care  on  the  part  of  the  plaintiff  con- 
tribute to  produce  the  injury  which  said  plaintiff  sustained  ? 
Answer.  No.  Nineteenth  question:  Were  the  absence  of 
railings  or  guards  for  the  bridge,  and  the  condition  and  ap- 
pearance of  said  hole  with  the  sticks  therein,  considered  to- 
gether, the  proximate  cause  of  the  plaintiff's  injury?  An- 
swer. No.  Twentieth  question:  Was  the  highway,  at  the 
time  and  place  of  the  injury,  reasonably  safe  for  persons 
traveling  thereon  with  horses  and  vehicles,  and  in  the  exercise 
Vol  116— 88 
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of  ordinary  care  ?  Answer.  Yes.  Twenty-first  question :  If 
the  court  shall  be  of  the  opinion  that  plaintiff  is  entitled  to 
judgment,  at  what  sum  do  you  assess  the  damages  which  will 
be  a  reasonable  compensation  to  her  for  the  injuries  she  sus- 
tained?   Answer.  $200.00." 

The  defendant  moved  for  judgment  upon  the  verdict,  and 
the  plaintiff  moved  to  strike  out  certain  answers  therein,  and 
^  insert  other  answers  specified  in  the  motion ;  also  for  judg- 
ment upon  the  verdict,  whether  amended  or  not;  also  to  set 
aside  the  verdict  and  for  a  new  trial.  The  motions  were 
heard  and  considered  together,  and  the  court  denied  defend- 
ant's motion  for  judgment;  also  the  plaintiff's  motion  to 
amend  the  verdict  and  for  judgment;  and  entered  an  order 
"that  the  special  verdict  is  set  aside  for  inconsistency  and 
evasiveness,  and  a  new  trial  granted;  the  costs  of  the  first 
trial  to  abide  the  events  of  the  action."  From  this  order  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Wigman,  Martin  & 
'Martin,  and  oral  argument  by  P.  fl".  Martin. 

For  the  respondent  there  was  a  brief  by  Frank  Kwapil, 
attorney,  and  M,  T.  ParJcer  and  Nash  &  Nash,  of  counsel,  and 
oral  argument  by  Mr.  L.  J.  Nash  and  Mr.  ParJcer. 

WiNSLOW,  J.  The  order  setting  aside  the  verdict  and 
granting  a  new  trial  in  this  case  was  not  an  order  made  in  the 
exercise  of  that  general  discretion  which  the  trial  court  has  on 
the  subject  It  was  an  order  based  solely  on  the  legal  conclu- 
sion that  the  special  verdict  was  inconsistent  and  evasive.  If 
this  was  a  mistaken  conclusion,  then  the  order  should  b©  re- 
versed. It  cannot  be  sustained  on  the  ground  that  it  was  an 
exercise  of  the  court's  discretion,  because  that  ground  is  nega- 
tived by  the  terms  of  the  order  itself.  Mullen  v.  Reinig,  68 
Wis.  408,  32  N.  W.  293.  The  simple  question  presented  by 
the  appeal,  therefore,  is  whether  the  verdict  is  in  fact  incon- 
sistent and  eivasive.    While  the  question  as  to  the  form  of  the 
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verdict  is  not  necessarily  involved,  it  seems  proper  to  say  that 
the  verdict  in  the  present  case  is  entirely  too  long  and  compli- 
cated for  so  simple  a  case.  It  amounts  to  a  cross-examination 
of  the  jury,  and  covers  questions  simply  evidentiary  in  their 
character.  The  facts  in  the  case  were  mostly  undisputed,  and 
the  issues  necessary  to  be  submitted  to  the  jury  were  few. 
Without  intending  to  dictate  the  form  of  the  questions  which 
should  have  been  submitted,  it  may  be  said  that  the  material 
issues  were  substantially  as  follows:  (1)  Was  the  highway 
defective  by  reason  of  the  placing  of  the  sticks  in  the  hole  by 
the  overseer  of  highways;  or,  in  other  words,  was  the  ap- 
pearance of  the  sticks  such  that  horses  of  ordinary  gentle- 
ness would  naturally  and  probably  be  frightened  thereby? 
(2)  Was  the  plaintiff's  horse  an  ordinarily  gentle  horse  for 
highway  driving?  (3)  Was  the  horse  frightened  by  the 
sticks,  and  did  the  plaintiff's  injuries  result  from  such  fright  i 
(4)  Did  the  driver  of  the  horse  exercise  ordinary  care  in  his 
driving?  (5)  If  not,  did  his  want  of  ordinary  care  con- 
tribute to  the  happening  of  the  accident?  And  (6)  what  is 
the  amount  of  the  plaintiff's  damages  ?  A  comparison  of  the 
questions  suggested  with  the  questions  actually  submitted  to 
the  jury  will  demonstrate  the  unnecessary  length  of  the  ver- 
dict Passing,  however,  to  the  question  whether  the  verdict 
as  rendered  is  in  fact  inconsistent  or  evasive,  we  find  our- 
selves unable  to  agree  with  the  conclusion  of  the  trial  court. 
The  essential  facts  found  by  the  jury  are  that  the  highway 
was  not  defective ;  that  the  horse  was  ordinarily  gentle ;  that 
it  was,  however,  frightened  by  the  sticks ;  and  that  the  driver 
was  not  guilty  of  any  contributory  negligence.  To  these  facts 
must  be  added  the  undisputed  fact  that  the  accident  actually 
happened.  Are  these  facts  in  any  way  necessarily  incon- 
sistent, or  are  the  answers  of  the  jury  evasive?  The  trial 
judge  filed  an  opinion  when  he  decided  the  various  motions, 
from  which  it  appears  that  he  deemed  the  verdict  inconsistent 
because  it  acquitted  both  the  town  and  the  driver  of  n^li- 
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gence.  In  this  opinion,  while  conceding  that  the  inference 
of  pure  accident  or  misfortune  might,  perhaps,  be  drawn  from 
the  verdict,  he  seems  to  conclude  that,  because  neither  party 
urged  that  theory,  but  the  plaintiff  urged  negligence  of  the 
town  as  the  cause,  and  the  defendant  urged  the  negligence  of 
the  driver  as  the  cause,  therefore  a  verdict  finding  that  neither 
of  these  causes  existed  is  inconsistent,  and  cannot  stand.  This 
certainly  does  not  follow.  If  the  jury,  by  their  answers,  have 
found  upon  sufficient  testimony  that  the  occurrence  was  a 
pure  accident,  without  negligence  on  either  side,  the  defend- 
ant is  entitled  to  the  benefit  of  that  conclusion.  The  negativ- 
ing of  negligence  on  one  side  does  not,  in  such  a  case  as  this, 
necessarily  involve  the  conclusion  that  there  was  negligence 
on  the  other  side.  Accidents  for  which  no  one  can  be  held 
responsible  frequently  happen.  Horses  of  ordinary  gentle- 
ness, properly  driven,  frequently  shy,  and  do  damage,  for  no 
perceptible  or  sufficient  cause. 

The  trial  judge  seems  also  to  have  considered  that  the  an- 
swer to  question  No.  13  of  the  verdict  is  inconsistent  with  the 
other  answers  of  the  verdict  which  find  that  the  highway  was 
reasonably  safe  for  the  use  of  travelers.  This  conclusion  also 
seems  untenable.  Question  13  is  a  hypothetical  question 
purely.  By  it  the  jury  were  asked  whether  the  town  officers 
should  have  known  of  the  existence  of  the  hole,  and  repaired 
it,  so  as  to  make  the  road  safe,  before  the  plaintiff's  injury, 
if  it  was  not  then  repaired  so  as  to  be  safe.  By  answering 
this  question  in  the  affirmative,  the  jury  simply  foimd  that, 
upon  the  supposition  that  the  road  was  not  safe  when  plaintiff 
was  injured,  then  it  should  have  been  repaired.  They  cannot 
be  held  to  have  found  by  this  that  the  fact  which  was  only 
supposed  for  the  purpose  of  the  question  really  existed.  Log- 
ically, they  should  not  have  answered  this  question  at  all,  be- 
cause they  had  found  as  a  fact  that  the  road  was  safe,  and  they 
should  have  been  instructed  not  to  answer  it  if  they  found  as. 
a  fact  that  the  road  was  safe. 
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In  our  judgment,  the  verdict  telk  a  plain  and  consistent 
story  of  a  pure  accident,  for  which  no  one  is  liable,  and  the 
motion  for  judgment  on  the  part  of  the  defendant  should  have 
been  granted. 

By  the  Court. — Order  reversed,  and  action  remanded,  with 
directions  to  enter  judgment  on  the  verdict  for  the  defendant. 


TwEEDDALB,  Appellant,  vs.  Tweeddale  and  others.  Respond- 
ents. 

January  14 — February  S,  190S, 

Contracts  for  benefit  of  third  person:  Assent:  Right  of  action:  Priv- 
ity: Rescission:  Consideration:  Mortgages:  Foreclosure:  Re- 
cording: Constructive  notice, 

1.  If  a  person  makes  a  contract  with  another  for  the  benefit  of  a 

third  person,  the  latter  may  enforce  It  at  law  regardless  of  his 
relations  with  the  first  person  or  whether  he  had  any  knowl- 
edge of  the  transaction  between  such  first  person  and  such 
other  at  the  time  of  its  occurrence,  and  regardless  of  any 
formal  assent  thereto  on  his  part  prior  to  the  commencement 
of  the  action. 

2.  Upon  the  happening  of  such  a  transaction  as  that  above  men- 

tioned, the  law  operates  upon  the  acts  of  the  immediate  par- 
ties thereto,  at  once  creating  all  the  relations  of  privity  be- 
tween the  one  making  the  promise  and  the  one  to  be  benefited 
thereby  requisite  to  binding  contractual  relations  between 
them. 

3.  Contractual  relations  being  established  in.  the  manner  indicated 

in  the  preceding  paragraph,  neither  one  nor  both  of  the  imme- 
diate parties  to  the  transaction  can  rescind  the  same  or  in  any 
way  interrupt  or  prejudice  the  rights  of  such  other  without  his 
consent. 

4.  A.  having  conveyed  land  to  B.  and  in  consideration  thereof 

taken  a  contract  obligating  B.  to  perform  certain  services  for 
him  conditioned  upon  B/s  retaining  the  title  to  the  property 
during  the  term  the  services  are  to  be  performed,  and  further 
obligating  himself,  in  case  of  a  sale  thereof,  to  pay  A.  a  speci- 
fied sum  of  money,  and  to  pay  C.  and  D.,  strangers  to  the  trans- 


116  517 

117  »221 


618  SUPEEME  COFRT  OF  WISCONSIN.      [Fbb^ 

Tweeddale  v.  Tweeddale,  116  Wi&  517. 

action,  certain  specified  sums  of  money  also,  and  haying  taken 
a  mortgage  on  the  land  to  secure  the  performance  of  such  con- 
tract, the  total  consideration  mentioned  in  the  same  being  the 
aggregate  of  all  the  contingent  payments,  and  such  mortgage 
being  so  drawn  as  to  indicate  the  terms  of  such  contract 
though  it  went  to  A.  only,  and  B.  haying  sold  the  property,  he 
became,  immediately  upon  the  consummation  of  such  sale,  ab- 
solutely indebted  to  A.,  0.  and  D.  for  the  sums  agreed  to  be 
paid  Bs  aforesaid. 

5.  In  the  circumstances  aboye  named,  though  the  amounts  which 

B.  for  the  consideration  moying  from  A.  promised  to  pay  to 

C.  and  D.  were  in  effect  gifts  to  the  latter,  the  consideration 
between  the  immediate  parties  to  the  transaction  supported 
the  promise  as  between  B.  and  the  beneficiaries  C.  and  D.,  as 
effectually  as  if  they  were  actual  parties  to  such  transaction 
and  parted  with  a  consideration  to  either  A.  or  B.  to  support 
the  promise  made  for  their  benefit,  the  effect  thereof  being  to 
yest  in  them  the  absolute  right  to  the  benefit  of  the  promise, 
regardless  of  anything  the  Immediate  parties  to  such  transac- 
tion subsequently  did  without  their  consent. 

6.  In  the  circumstances  aboye  mentioned,  the  mortgage  securing 

the  contract  haying  been  properly  recorded,  though  the  same 
was  fully  satisfied  of  record,  In  form,  by  A.  at  the  request  of 
B.  at  the  time  of  his  sale  of  the  property,  and  his  yendee  hay- 
ing paid  the  full  consideration  agreed  upon  by  him,  and  all  the 
circumstances  related  haying  occurred  before  C.  and  D.  had 
any  knowledge  of  their  rights  under  the  contract  and  security, 
such  rights  were  neyertheless  not  impaired  by  such  satisfac- 
tion. The  debt  of  B.  to  them  became  absolute  by  the  opera- 
tion of  law  upon  the  acts  of  A.  and  B.  In  the  original  transac- 
tion, and  the  record  of  the  mortgage  constituted  constructlye 
notice  thereof  to  B.'s  yendee,  rendering  him  a  party  to  the 
wrongful  satisfaction  of  the  mortgage  by  A. 

7.  Under  the  circumstances  stated  in  the  foregoing.  It  was  compe- 

tent for  either  C.  or  D.,  notwithstanding  the  satisfaction  of  the 
mortgage,  to  prosecute  a  suit  for  a  foreclosure  of  the  same  to 
enforce  the  performance  of  the  promise  made  for  their  benefit 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewaunee 
coimty:  Michael  Kirwan,  Circuit  Judge.    Reversed. 

Action  to  foreclose  a  mortgage.  The  facts  admitted  by  the 
pleadings  and  found  by  the  court  are  as  follows :  October  21, 
1896,  Mary  Tweeddale  owned  certain  land  constituting  her 
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homestead.  She  conveyed  the  same  to  her  son,  the  defendant, 
Daniel  Tweeddale,  taking  therefor  a  bond  for  her  support; 
Said  parties  thereafter  united  in  conveying  the  land  to  one 
Perry.  In  consideration  therefor,  in  part,  he  conveyed  the 
land  covered  by  the  mortgage  in  suit,  to  Mr.  Tweeddale. 
Such  land  was  then  incumbered  by  a  mortgage,  and  a  second 
mortgage  was  placed  thereon  by  the  grantee  to  the  grantor. 
In  lieu  of  the  interest  which  Mary  Tweeddale  had  in  the  land 
conveyed  to  Perry;  her  son  gave  to  her  a  bond  for  support, 
and  secured  the  same  by  the  mortgage  in  suit  upon  the  land 
conveyed  by  Perry  to  her.  The  indebtedness  was  $1,350.  It 
was  conditioned,  among  other  things,  that  in  case  Tweeddale 
should  at  any  time  sell  the  land  or  any  portion  thereof  covered 
by  the  mortgage,  $1,200  should  immediately  become  due  from 
him  to  his  mother,  $50  should  likewise  become  due  to  his 
sister,  Margaret  Merverden,  and  $100  to  his  brother,  Edward 
Tweeddale.  The  mortgage  specified  that  it  was  given  to 
secure  all  the  obligations  and  conditions  of  the  bond.  It  was 
executed  and  acknowledged  so  as  to  entitle  it  to  be  recorded 
under  the  registry  laws  of  this  state,  and  was  duly  recorded. 
The  land  covered  by  the  mortgage  passed  under  the  control  of 
Daniel  Tweeddale,  and  the  bond  and  mortgage,  when  exe- 
cuted, were  delivered  to  his  mother.  Subsequently  the  con- 
dition mentioned  in  the  bond,  making  operative  the  promise 
to  pay  $1,200  to  Mrs.  Tweeddale,  $50  to  her  daughter  and 
$100  to  her  son,  who  is  the  plaintiff  in  this  action,  was  satis- 
fied by  Daniel  Tweeddale  selling  the  land  covered  by  the 
mortgage,  to  John  Paul.  At  the  time  of  such  sale  the  claim 
of  Mary  Tweeddale  imder  the  bond  was  settled  and  paid  at 
$686.  She  thereupon,  in  form,  fully  satisfied  the  mortgage 
by  signing  the  usual  memorandum  to  that  effect  in  the  margin 
of  the  record  thereof.  Plaintiff  did  not  give  her  any  author- 
ity to  satisfy  the  mortgage  as  to  his  interest  therein.  Being 
unable  to  obtain  payment  of  the  sum  secured  to  him  by  the 
mortgage,  he  commenced  this  action  to  foreclose  the  same. 
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Neither  he  nor  his  sister  knew  that  the  bond  and  mortgage 
made  any  provision  for  them  till  after  the  mortgage  was  dis- 
charged. 

In  the  nature  of  conclusions  of  law,  the  court  made  find- 
ings to  the  effect  that  the  provisions  in  the  bond  and  mortgage 
as  to  plaintiff  and  his  sister,  under  the  circumstances  existing 
at  the  time  the  mortgage  was  discharged,  were  mere  incom- 
plete gifts,  subject  to  be  recalled  by  Mrs.  Tweeddale,  and  that 
she  then  recalled  them.  All  matters  of  fact  not  specifically 
mentioned,  entitling  plaintiff  to  the  relief  prayed  for  in  his 
complaint  if  the  interest  in  form  secured  to  him  by  the  bond 
and  mortgage  vested  in  him  beyond  the  control  of  his  mother 
upon  the  execution  and  delivery  of  the  papers  to  her,  were 
found  by  the  court  or  admitted  by  the  pleadings. 

The  court  held  as  a  matter  of  law  that  plaintiff  had  no 
cause  of  action,  and  ordered  the  complaint  dismissed  with 
costs.    Judgment  was  entered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
John  Wattawa,  attorney,  and  Nash  &  Nash,  of  counsel,  and 
for  the  respondents  on  that  of  M.  T.  Parker,  attorney,  and 
Geo,  TF.  Wing,  of  counsel. 

IIaeshall,  J.  The  agreement  by  Daniel  Tweeddale  to 
pay  plaintiff  $100  and  his  sister  $50,  as  part  of  the  con- 
sideration for  the  property  which  came  to  him  from  his 
mother,  stands  upon  the  same  footing  as  any  promise  made  by 
one  person  to  another,  for  a  consideration,  for  the  benefit  of 
a  third  person.  As  soon  as  the  title  to  the  land  was  vested  in 
Daniel  Tweeddale  and  the  bond  and  mortgage  were  delivered 
to  his  mother,  he  became  obligated  to  pay  to  them  that  part 
of  the  consideration  for  the  land  represented  by  the  sums 
secured  to  his  brother  and  sister,  if  the  principle  controls 
tliat  a  grantor  of  land  becomes  obligated  to  pay  the  whole  or 
a  part  of  the  consideration  for  the  property  conveyed  to  him 
to  a  stranger  to  the  transaction  if  it  is  left  in  his  hands  for 
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that  purpose,  and  upon  his  promise  to  make  such  payment 
We  apprehend  the  trial  court  so  viewed  the  matter.  Notwith- 
standing the  finding  that  the  sum  secured  to  appellant  and 
that  secured  to  his  sister  were  mere  gifts,  the  turning  point 
in  the  case,  in  the  mind  of  the  circuit  judge,  we  apprehend, 
was  that  the  beneficiaries  did  not  know  of  the  agreement  and 
did  not  accept  the  same  or  in  any  way  become  parties  thereto 
till  their  mother,  with  the  consent  of  Daniel  Tweeddale, 
rescinded  the  transaction.  An  agreement  by  one  person,  upon 
a  good  consideration,  to  pay  his  debt  to  another  by  paying  the 
same  to  a  third  person,  is  just  as  binding  where  there  is  no 
consideration  for  the  promise  between  the  immediate  prom- 
isee and  the  third  person  as  where  there  is  such  consideration. 
Whether  the  benefit  secured  to  the  third  person  is  a  gift, 
strictly  so  called,  or  one  intended,  when  realized,  to  discharge 
some  liability  of  such  promisee  to  the  third  person  does  not 
change  the  situation.  It  is  the  exchange  of  promises  between 
the  immediate  parties,  and  the  operation  of  law  thereon,  that 
binds  the  promisor  to  the  third  person.  The  idea  which  ruled 
this  case, — that  where  a  person  for  a  consideration  paid  to 
him  by  another  agrees  to  pay  a  sum  of  money  to  a  third  per- 
son, a  stranger  to  the  transaction,  the  latter  does  not  thereby 
become  possessed  of  the  absolute  right  to  the  benefit  of  the 
promise,  nor  until  he  accepts  the  same  in  some  way ;  and  that 
while  he  is  ignorant  of  the  promise,  or  thereafter,  at  any  time 
before  he  assents  to  the  transaction,  it  may  be  rescinded, — ^we 
must  admit  is  well  supported  in  the  books.  The  authorities 
so  holding,  in  the  main,  go  upon  the  ground  that  privity  be- 
tween parties  is  absolutely  essential  to  a  liability  of  one  to 
another  of  a  contractual  nature,  and  that  until  the  third  per- 
son brings  himself  into  privity  with  the  one  who  has  promised 
to  be  his  debtor  by  at  least  assenting  thereto,  he  has  at  least 
no  legal  right  to  the  benefit,  of  the  promise ;  and  that,  till  then, 
the  parties  to  the  transaction  may  rescind  it  or  change  it 
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as  they  see  fit  There  is  also  much  authority  to  the  effect  that, 
while  the  element  of  privity  between  the  promisor  and  the 
third  person  is  essential  to  render  the  promise  absolutely  bind- 
ing upon  the  former^  no  act  of  the  latter  is  necessary  thereto ; 
that  the  law,  operating  upon  the  acts  of  the  parties  to  the 
transaction,  creates  the  privity  immediately  upon  its  being 
consummated  between  them,  and  that  neither  one  nor  both  of 
them  can  thereafter,  without  the  third  person's  consent,  en- 
force the  promisa  The  first  class  of  authorities  is  well  rep- 
resented by  the  following:  Trimble  v.  Sfrother,  25  Ohio  St. 
378;  Brewer  v.  Maurer,  38  Ohio  St  543;  Crowell  v.  Hos- 
pital, 27  N.  J.  Eq.  650 ;  Durham  v.  Bischof,  47  Ind.  211 ; 
Davis  V.  Calloway,  30  Ind.  112  ',White  v.  Hunt,  64  N.  C.  496. 
The  second  class  of  authorities  is  fairly  well  represented  by 
the  following:  Bay  v.  Williams,  112  111.  91 ;  Dean  v.  Walker, 
107  111.  540;  Hare  v.  Murphy,  45  Neb,  809,  64  N.  W.  211, 
29  L.  R.  A.  851 ;  Graves  v.  Macfarland,  58  Neb.  802,  79  N. 
W.  707 ;  Brewer  v.  Dyer,  7  Gush.  337 ;  Mallett  v.  Page,  8 
Ind.  364;  Henderson  v.  McDonald,  84  Ind.  149;  Pruitt  v. 
Pruitt,  91  Ind.  595 ;  Rodenbarger  v,  Bramblett,  78  Ind.  213 ; 
Frank  v.  New  York,  L.  E.  &  W.  R.  Co.  7  N.  T.  St  Rep.  814 ; 
Esling  v.  Zantzinger,  13  Pa.  St  50. 

It  is  useless  to  endeavor  to  review  the  authorities  touching 
the  subject  before  us  with  a  view  of  harmonizing  them  upon 
any  one  single  theory  aa  to  the  principle  upon  which  the 
liability  to  the  third  person  is  based,  or  as  to  what  are  the 
essential  elements  to  effect  it  There  is  as  much  confusion, 
probably,  in  the  judicial  holdings  in  respect  to  the  matter,; 
as  on  any  question  of  law  that  can  b©  mentioned.  Aa  indi- 
cated, there  are  authorities  to  the  effect  that  there  is  no  abso- 
lute liability  to  the  third  person  till  in  some  way  he  is  brought 
into  privity  with  the  promisor.  Others  are  to  the  effect  that 
such  privity  is  entirely  unnecessary.  Others,  as  we  have 
indicated,  hold  that  while  the  element  of  privity  is  necessary. 


3]  JANUARY  TERM,  1903.  523 

Tweeddale  v.  Tweeddale,  116  Wi&  517. 

the  law  creates  it>  no  act  of  the  third  party  being  necessary 
thereto.  There  are  others  to  the  eflFect  that  there  is  no  lia- 
bility at  law  without  the  element  of  privity  between  the  prom- 
isor and  the  third  person,  hence,  if  he  has  a  right  to  enforce 
the  promise  the  remedy  is  in  equity  unless  he  can  show  that 
he  adopted  the  promise  made  for  his  benefit  so  as  to  become  a 
party  thereto.  There  are  many  other  phases  of  the  question 
that  find  support  in  the  books.  The  liability  is  sustained  in 
some  cases  under  the  doctrine  of  novation,  and  held  not  to 
exist  in  the  absence  of  any  of  the  elements  necessary  to  satisfy 
the  law  on  that  subject.  In  other  cases  it  is  held  that  there 
is  no  principle  of  subrogation  or  novation  involved  in  the 
liability;  that  it  rests  solely  upon  and  is  fixed  absolutely  by 
the  transaction  between  the  person  making  the  promise  and 
receiving  the  consideration  and  the  person  to  whom  the  prom- 
ise is  made  and  from  whom  the  consideration  moves.  There 
is  confusion  not  only  between  different  courts,  but  confusion 
in  the  decisions  in  many  jurisdictions  in  the  same  court.  The 
supreme  court  of  Illinois,  in  Bay  v.  Williams,  112  111.  91, 
speaking  on  the  subject,  correctly  described  the  situation  in 
the  following  language : 

"The  courts  are  not  harmonious, — ^not  even  the  courts  in 
the  same  states, — and  it  may  be  added  that  the  cases  are  not 
capable  of  being  reconciled.  .  .  .  On  the  mere  authority 
of  adjudged  cases  in  other  tribunals,  we  would  have  to  vacil- 
late to  keep  in  line." 

The  extent  to  which  the  first  class  of  cases  we  have  men- 
tioned goes  in  one  direction  is  indicated  by  the  following  from 
the  syllabus  of  Trimble  v.  Strother,  25  Ohio  St.  378 : 

"In  an  action  to  recover  a  debt  which  the  defendant  agreed 
with  a  third  party  to  pay  the  plaintiff,  it  is  a  good  defense  to 
show  that  before  the  plaintiff  assented  to  or  acted  on  the 
promise  made  in  his  favor,  the  agreement  had  been  rescinded." 

The  sharp  conflict  between  the  two  principal  classes  of 
cases,  is  well  indicated  by  reading  in  connection  with  that 
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quotation  the  following  from  the  syllabus  of  Bay  v.  Williams, 
supra: 

"A  purchaser  of  mortgaged  premises  from  the  mortgagor, 
^ho  assumes  payment  of  the  mortgage  debt,  or  who  accepts 
.a  conveyance  reciting  his  assumption  of  the  same  with  a 
knowledge  of  such  recital,  will  at  once  become  personally 
liable  to  the  mortgagee  for  the  mortgage  indebtedness;  and 
he  cannot  defeat  the  mortgagee's  right  to  hold  him  respon- 
sible, by  procuring  a  release  from  the  mortgagor." 

It  is  believed  Ihat  this  court  is  committed  to  that  doctrine, 
though  it  must  be  admitted  that  there  are  expressions  in 
several  opinions  that  may  well  be  taken  as  indicating  either 
rSL  contrary  view  or  that  it  is  uncertain  just  what  the  rule  here 
is  on  the  subject.  To  illustrate,  in  Putney  v.  Farnham,  27 
Wis.  187,  we  find  this  language: 

"After  notice,  therefore,  to  them  (the  third  persons),  and 
their  assent,  the  liability  of  the  defendant  .  .  .  was 
absolutely  fixed.  ...  It  was  no  longer  in  the  power  of 
Corlett  (the  immediate  promisee)  to  forbid  payment  or  to 
withdraw  his  assent,  or  to  require  payment  to  be  made  to  him- 
self, without  the  consent  of  Fallon  and  Gallagher." 

There  is  impliedly  a  decision  that,  till  the  third  person 
receives  notice  of  the  agreement  made  for  his  benefit,  and 
assents  to  it,  the  immediate  parties  to  the  transaction  may 
rescind  it,  or  the  immediate  promisee  may  himself  change  the 
direction  of  the  benefit  In  Bassett  v.  Hughes,  48  Wis.  319, 
the  expression  in  Putney  v.  Farnham  was  repeated.  In  Enos 
V.  Sanger,  96  Wis.  150,  70  N.  W.  1069,  language  was  used, 
taken  by  itself,  indicating  that  privity  between  the  third  per- 
son and  his  promisor  does  not  exist  prior  to  his  adoption  in 
some  way  of  the  promise.  But  after  discussing  authorities  in 
this  and  other  states  bearing  on  the  subject,  the  law  as  stated 
in  Brewer  v.  Dyer,  7  Cush.  337,  and  Bay  v.  Williams,  112 
111.  91^  was  approved  as  more  fully  stating  the  established 
doctrine  here  than  any  language  used  in  our  own  decisions. 
For  the  purpose  of  clearing  up  any  uncertainty  existing  here 
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the  following,  substantially,  as  a  judicial  rule,  was  deduced- 
from  our  decisions  and  the  authorities  which  met  with  our 
approval : 

'^Tiere  a  grantee  in  a  conveyance  assumes  and  agrees  to* 
pay  the  debt  of  a  third  person  to  his  creditor,  neither  such 
person  nor  such  creditor  being  connected  contractually  with 
the  grantor,  as  part  of  the  consideration  for  his  purchase, 
there  is  no  necessity  for  any  consideration  to  pass  from  such 
third  person  or  his  creditor  to  such  grantee  to  support  such 
agreement  A  portion  of  the  consideration  for  the  purchase 
being  left  in  such  grantee's  hands,  appropriated  by  the- 
grantor  to  the  payment  of  the  debt  which  such  grantee  agrees 
to  pay  in  consideration  of  the  conveyance  and  of  such  ap- 
propriation, he  cannot  be  heard  to  object  to  the  performance- 
of  his  contract  because  his  grantor  was  not  liable  for  such 
debt.  When  the  grantor  makes  such  an  appropriation,  and 
the  grantee,  for  a  sufficient  consideration,  promises  to  pay  the- 
amount  so  appropriated  to  the  creditor  of  such  third  person, 
such  grantee  thereby  becomes  liable  to  such  creditor;  and 
such  liability  rests  solely  on  such  consideration  and  such 
promise.' 

That  is  in  harmony  with  the  language  used  on  the  subject 
in  Bishop  v.  Douglass,  25  Wis.  696 ;  and  Palmeter  v.  Carey, 
63  Wis.  426,  21  N.  W.  793,  23  K  W.  686.  In  Stites  v. 
Thompson,  98  Wis.  329,  73  N.  W.  774,  it  was  said  that  out 
of  the  transaction  of  one  person  promising,  for  a  considera- 
tion paid  to  him  by  another,  to  pay  a  sum  of  money  to  a  third 
person,  the  promisor  becomes  a  debtor  of  such  third  person 
the  same  as  if  the  promise  were  made  directly  to  him,  as 
liability  is  determined  by  his  undertaking  with  his  immediate 
promisee.  In  Etscheid  v.  Baker,  112  Wis.  129,  88  N.  W.  52, 
the  last  case  here  where  the  subject  is  discussed,  Bassett  v, 
Hughes  is  cited  and  some  significance  given  to  the  fact  that 
the  person  for  whose  benefit  the  promise  was  made  knew  of 
and  assented  to  it  before  any  attempt  was  made  to  revoke  it. 
However,  Enos  v.  Sanger  was  cited,  and  there  was  no  inten- 
tion to  disturb  the  rule  there  laid  down  and  re-enforced  ii* 
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Stites  V.  Thompson.  Without  further  discussion  of  the  matter 
we  adhere  to  the  doctrine  that  where  one  person,  for  a  con- 
sideration moving  to  him  from  another,  promises  to  pay  to  a 
third  person  a  sum  of  money,  the  law  immediately  operates 
upon  the  acts  of  the  parties,  establishing  the  essential  of 
privity  between  the  promisor  and  the  third  person  requisite 
to  binding  contractual  relations  between  them,  resulting  in 
the  immediate  establishment  of  a  new  relation  of  debtor  and 
<5reditor,  regardless  of  the  relations  of  the  third  person  to  the 
.immediate  promisee  in  the  transaction;  that  the  liability  is 
as  binding  between  the  promisor  and  the  third  person  as  it 
would  be  if  the  consideration  for  the  promise  moved  from  the 
latter  to  the  former  and  such  promisor  made  the  promise 
directly  to  such  third  person,  regardless  of  whether  the  latter 
%as  any  knowledge  of  the  transaction  at  the  time  of  its  occur- 
rence; that  the  liability  being  once  created  by  the  acts  of  the 
immediate  parties  to  the  transaction  and  the  operation  of  the 
law  thereon,  neither  one  nor  both  of  such  parties  can  there- 
after change  the  situation  as  regards  the  third  person  without 
his  consent.  It  is  plainly  illogical  to  hold  that  immediately 
upon  the  completion  of  the  transaction  between  the  immediate 
parties  thereto,  the  law  operates  upon  their  acts  and  creates 
the  element  of  privity  between  the  promisor  and  the  third  per- 
son, and  at  the  same  time  to  hold  that  such  third  person's 
status  as  regards  the  promise  may  be  changed  thereafter  with- 
out his  consent.  The  idea  that  privity  between  the  promisor 
and  the  third  person  is  necessary  to  render  the  transaction 
between  the  original  parties  thereto  beyond  the  reach  of 
either  of  them  to  revoke  it,  or  both  acting  together  to  rescind 
it,  springs  from  the  supposed  necessity  of  contractual  rela- 
tions between  the  promisor  and  the  third  person,  binding 
upon  the  promisor  at  law.  The  moment  such  essential  is 
established,  it  seems  clear  that  such  third  person's  right  ac- 
-crues  and  becomes  absolute. 
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True,  the  doctrine  that  the  element  of  privity  may  be  estab- 
lished without  the  knowledge  or  assent  of  the  third  person, 
other  than  that  constructive  assent  arising  from  the  opera- 
tion of  law  upon  the  acts  of  the  parties,  is  inconsistent  with 
the  rule  prevailing  here  as  to  all  but  married  wo;men,  that  a 
mere  beneficiary  of  a  policy  of  life  insurance  has  no  vested 
rights  therein;  but  so  is  the  doctrine  that  mere  assent  by  a 
third  person  to  a  promise  made  for  his  benefit  will  render  it 
irrevocable,  inconsistent  therewith.  Neither  the  assent  of  a 
mere  beneficiary  in  a  policy  of  life  insurance,  to  the  promise 
made  for  his  benefit,  nor  such  assent  coupled  with  an  inde- 
pendent promise  by  the  insurance  company  to  him  to  abide 
thereby,  has  any  effect  upon  the  power  of  the  assured  to  con- 
trol the  policy  by  changing  the  beneficiary  or  disposing  of  the 
insurance  fund  by  will.  The  doctrine  here  in  that  regard  was 
established  at  an  early  day.  It  is  contrary  to  the  rule  which  • 
prevails  generally.  It  is  adhered  to  under  the  rule  of  stare 
decisis,  and  the  doctrine  that  rules  of  property  established  by 
judicial  decisions  long  adhered  to  should  not  be  disturbed 
even  if  a  different  decision  would  be  rendered  if  the  court 
were  permitted  to  treat  the  subject  from  an  original  stand- 
point. The  rule  as  to  insurance  contracts  has  not  been  applied 
by  this  court  to  any  other  class  of  contracts.  The  court  is  not 
disposed  to  treat  it  as  a  principle  of  general  application  or  ex- 
tend it  beyond  the  special  class  of  contracts  to  which  it  has 
been  applied. 

In  view  of  what  has  been  said  we  must  hold  that,  upon  the 
sale  of  the  land  to  Paul,  Daniel  Tweeddale  became  absolutely 
indebted  to  plaintiff  upon  the  bond  and  mortgage  mentioned 
in  the  complaint  for  the  sum  of  $100 ;  that  the  satisfaction  of 
the  mortgage  by  Mary  Tweeddale  is  void  as  regards  such 
debt;  that  his  interest  in  the  bond  and  mortgage  was  suf- 
ficiently brought  home  to  Daniel  Tweeddale's  grantee,  Paul, 
by  the  record  of  the  mortgage,  to  preclude  him  from  being  an 
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innocent  party  to  the  void  satisfaction  and  successfully  in- 
voking the  registry  laws  for  protection. 

By  the  Court. — ^The  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  render  judgment  in  favor  of  plaint- 
iff in  accordance  with  this  opinion. 


Mackin,  Administrator,  Appellant,  vs.  Hobbs  and  another. 
Respondents. 

January  H— February  S,  190S, 

Estates  of  decedents:  Executors  and  administrators:  License  to  sell 
realty:  Date:  Renewal:  Limitation:  Supreme  court:  Discre- 
tionary orders:  When  supreme  court  may  enter?  Laches. 

1.  On  May  23,  1898,  the  county  court  licensed  an  administrator 

with  the  will  annexed  to  sell  real  estate  for  the  payment  of 
debts  of  decedent,  but  refused  license  to  sell  for  payment  of 
expenses  of  administration.  On  appeal  the  supreme  court  held 
that  portion  of  the  order  refusing  license  was  erroneous,  and, 
in  accordance  with  the  mandate  of  the  supreme  court,  the 
county  court  entered  the  proper  order  January  16,  1900.  Held, 
that,  until  January  16,  1900,  there  was  no  order  and  license  to 
sell  real  estate  warranted  by  the  petition  and  the  law,  and  that 
the  two  years,  provided  by  sec.  3889,  Stats.  1898,  within  which 
the  county  court  might,  in  its  discretion,  extend  such  license, 
did  not  commence  to  run  until  that  date. 

2.  Under  sec.  3889,  Stats.  1898   (providing  that  an  order  licensing 

an  administrator  or  executor  to  sell  real  estate  having  been 
made,  the  county  court  making  the  order  may,  on  application 
of  the  administrator  or  executor  and  for  good  cause  shown,  ex- 
tend the  time  for  making  the  sale,  but  not  longer  than  two 
years  after  the  date  of  the  original  order),  the  discretion 
vested  in  the  county  court  may  be  exercised  at  any  time* 
within  the  two-year  limit,  and  after  the  one  year  allowed  for 
the  sale  in  the  first  instance. 
8.  Where  a  county  court  has  refused  to  extend  the  license  granted 
to  an  administrator  to  sell  realty  solely  because  the  first  year 
within  which  such  sale  was  directed  to  be  made  had  expired, 
and  the  circuit  court  on  appeal  has  not  attempted  to  exercise 
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its  discretion  oyer  tbat  question,  but  the  facts  all  appear  in  the 
record,  the  supreme  court  may  properly  examine  those  facts, 
and  decide  thereon  whether  the  application  should  haye  been 
granted. 
4.  On  appeal  from  an  order  of  the  county  court  refusing  to  extend 
the  license  granted  an  administrator  to  sell  real  estate,  denied 
solely  because  application  therefor  had  been  made  after  the 
year,  within  which  the  administrator  had  been  licensed  to  sell, 
had  expired,  it  appeared,  among  other  things,  that  all  debts 
and  legacies  had  been  paid,  and  that  the  only  unpaid  demands 
were  the  expenses  of  administration;  that  the  administrator 
was  appointed  in*1893;  that  until  May  13,  1901,  except  the  time 
between  March  2,  1898,  when  the  petition  for  license  was  filed, 
and  NoTember  21,  1900,  when  an  injunction  restraining  the  ad- 
ministrator from  acting  under  the  license  was  dissolved,  delay 
was  chargeable  to  the  administrator,  and  that  after  the  disso- 
lution of  the  injunction  the  administrator,  with  nothing  to  pre- 
vent, took  no  steps  to  make  a  sale  until  May  13,  1901.  Held, 
that  the  a&mlnistrator  was  guilty  of  laches,  and,  under  the 
circumstances  presented,  the  county  court,  instead  of  extend- 
ing the  time,  should  have  compelled  an  immediate  final  ac- 
counting from  the  administrator,  and  entered  its  final  order 
thereon,  assigning  the  estate,  subject  to  valid  charges,  to  the 
persons  entitled  thereto. 
[5.  Whether  under  sec.  3850,  Stats.  1898  (providing  that  the  county 
court  may  extend  the  time  for  the  settlement  of  a  decedent's 
estate,  "but  in  no  case  shall  the  time  be  extended  beyond  six 
years  from  the  time  of  granting  letters  testamentary  or  of  ad- 
ministration"), the  administration  of  an  estate  is  wholly  ter- 
minated at  the  end  of  six  years,  not  decided.] 

Appeai*  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kiewaw,  Circuit  Judge.    Affirmed. 

Mackin  was  appointed  administrator  with  the  will  annexed 
of  the  estate  of  Patrick  Madden,  deceased,  in  1893.  Said 
estate  consisted  almost  exclusively  of  a  parcel  of  land,  to 
which  the  widow  of  the  testator  was  entitled,  in  possession, 
during  her  life,  and  which,  after  her  death,  was  devised  one- 
half,  clear  of  incumbrances,  to  a  son,  Philip,  certain  money 
legacies  out  of  the  land  to  others,  and  the  residue  after  pay- 
ment of  debts,  to  Mary  Ann  Brown.  Debts  were  proved  to  a 
Vol.116— 84 
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small  amount  The  several  legatees  joined  in  making  a  mort- 
gage upon  the  land  to  the  defendant  Hohhs,  and,  later,  in  con- 
veyance of  the  entire  equity  to  defendant  McCullough.  There- 
after, in  1898,  the  administrator  applied  for  license  to  sell  the 
interest  of  the  residuary  devisee,  Mary  Ann  Brown,  in  the 
real  estate,  for  the  payment  of  debts  and  expenses  of  admin- 
istration, but  did  not  give  personal  notice  to  either  Hohhs  or 
McCullough,  The  county  court  issued  license  to  sell  for  pay- 
ment of  debts,  but  not  for  payment  of  expenses  of  administra- 
tion. On  appeal  from  that  order  through  the  circuit  court  to 
this  court,  that  portion  refusing  the  application  for  authority 
to  sell  for  payment  of  expenses  of  administration  was  held 
erroneous,  and  was  reversed  {In  re  Maddens  ^Yill,  104  Wis. 
61,  80  N.  W.  100),  and  the  cause  was  finally  remitted  to  the 
county  court,  with  directions  to  modify  the  previous  order  so 
as  to  authorize  sale  for  both  purposes ;  and  an  order  for  such 
modification  was  entered  in  the  county  court  on  January  16, 
1900.  Hohhs  immediately  thereafter  commenced  action  to 
foreclose  his  mortgage,  and  procured  temporary  injunction 
restraining  the  administrator  from  selling,  assigning,  or  in 
any  manner  interfering  with  any  of  the  real  estate,  which 
order  continued  until  that  action  was  dismissed  as  to  the  ad- 
ministrator in  November,  1900.  January  21,  1901,  the  cir- 
cuit court  entered  a  "stay  of  proceedings"  for  sixty  days 
under  the  foreclosure  judgment.  On  May  23,  1901,  more 
than  one  year  after  the  modification  of  the  order  for  sale  of 
real  estate,  and  more  than  three  years  after  entry  of  the  orig- 
inal erroneous  order,  the  administrator  applied  for  an  exten- 
eion  of  time  for  sale  to  January  16,  1902.  This  order  was 
denied  by  the  county  judge,  with  the  recitation  in  the  order 
that  it  appeared  that  the  application  was  not  made  within  a 
year  from  the  date  of  the  license,  to  wit,  January  16,  1900. 
The  administrator  appealed  to  the  circuit  court  from  this 
OTder^  and  that  court,  after  filing  an  extended  opinion,  mak- 
ing apparent  that  he  considered  the  true  date  of  the  license 
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to  sell  to  have  been  May  18,  1898,  and  that  no  power  existed 
to  extend  such  license  beyond  two  years  from  that  date,  af- 
firmed the  order  of  the  county  court.  From  such  judgment  of 
the  circuit  court  the  administrator  brings  this  appeaL 

For  the  appellant  there  was  a  brief  by  Duffy  &  McCroryy 
and  oral  argument  by  J.  H.  McCrory. 

For  the  respondents  there  was  a  brief  by  E.  Blewett,  and 
oral  argument  by  Mr.  Blewett  and  Mr.  D.  D.  Sutherland. 

Dodge,  J.  The  questions  of  law  discussed  by  the  circuit 
court  were  numerous,  and  some  of  them  quite  immaterial  to 
the  final  conclusion  which  we  have  reached  upon  the  questions 
presented  upon  this  appeal,  which  seems  to  us  to  dispose  of 
those  questions  in  the  most  direct  and  final  manner;  hence 
but  few  subjects  discussed  by  counsel  will  need  review  in  this 
opinion. 

We  deem  it  entirely  plain  that  the  county  court  was  right 
in  holding  that  the  date  of  the  license  to  sell  real  estate  was 
January  16,  1900,  and  not  May  23,  1898.  This  court,  upon 
the  former  appeal,  decided  that  the  attempted  order  of  3klay 
23,  1898,  was  not  that  which  it  was  the  duty  of  the  county 
court,  under  the  law,  to  enter  in  response  to  the  petition  pre- 
sented by  the  administrator,  and  never  until  the  return  of  the 
remittitur  from  the  circuit  court  directing  modification  in 
accordance  with  the  decision  of  this  court,  nor  until  the  order 
of  the  county  court  carrying  such  directions  into  effect,  was 
there  made  the  order  and  license  to  sell  real  estate  warranted 
by  such  petition  and  the  law.  Hence,  under  that  license,  as- 
suming, but  not  deciding,  jurisdiction  to  have  existed  to  enter 
it,  appellant  was  authorized  to  sell  the  real-estate  interest  of 
Mary  Ann  Brown  in  the  manner  prescribed  by  statute  within 
one  year  from  January  16,  1900,  and  up  to  such  later  date  as 
might  be  fixed  by  extension  by  the  county  court  in  its  discre- 
tion, not  exceeding  two  years  from  January  16,  1900.  Sec. 
2889,  Stats.  1898.    We,  however,  disagree  with  the  county 
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court  in  its  next  conclusion, — ^that  in  May,  1901,  when  the 
administrator  applied  for  such  extension,  its  power  to  con- 
sider and  exercise  its  discretion  over  the  propriety  of  granting 
it  no  longer  existed,  merely  because  the  first  year  had  expired. 
We  find  nothing  in  the  statute  which  required  that  such  ex- 
tension be  granted  during  the  one  year  allowed  for  the  sale  in 
the  first  instance,  and  there  is  no  good  reason  why,  within  the 
two-year  limit,  the  discretion  broadly  vested  in  the  county 
court  by  sec.  3889,  Stats.  1898,  to  permit  sale  under  the  orig- 
inal license  may  not  be  exercised.  The  county  court  should, 
therefore,  upon  the  administrator's  application  in  May,  1901, 
have  considered  the  propriety  of  granting  the  extension  re- 
quested in  the  light  of  the  facts  then  existing.  This  it  did 
not  do,  nor  has  the  circuit  court  attempted  at  any  time  to  ex- 
ercise discretion  over  that  question.  Had  either  court  done 
so,  we  should  probably  have  felt  constrained  to  adhere  to  the 
conclusion  it  reached,  unless  we  deemed  such  discretion  to 
have  been  abused.  In  the  absence  of  such  guide,  but  having 
the  facts  all  before  us,  we  have  decided  to  examine  those 
facts,  and  decide  thereon  as  to  whether  appellant's  application 
ought  to  have  been  granted. 

The  situation  then  presented  may  be  summarized  as  fol- 
lows :  All  debts  and  legacies  having  been  paid,  the  adminis- 
trator was  the  only  person  to  be  convenienced  or  benefited  by 
a  sale  under  authority  of  the  county  court  The  protracted 
delay  in  taking  this  step  from  July,  1893,  to  May,  1901,  was 
all  chargeable  to  the  administrator,  except  that  beween  his 
application  for  license,  March  2,  1898,  and  dismissal  of  the 
injunction  against  him,  November  21,  1900.  From  the  last- 
named  date .  to  May  13,  1901, — ^a  period  of  nearly  six 
months, — the  administrator,  with  nothing  to  prevent,  had 
neglected  to  take  any  steps  to  make  the  sale,  which  might 
have  been  made  within  a  month  from  such  dismissal  of  in- 
junction. At  the  time  he  applied  to  the  court  to  intervene  in 
his  behalf  he  was,  therefore,  involved  in  such  serious  laches 
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as  to  have  no  strong  equity.  At  that  time,  too,  the  six-year 
limit  had  been  passed,  beyond  which  the  county  court  is,  by 
sec.  3850,  Stats.  1898,  prohibited  from  granting  further  ex- 
press extensions  of  time  for  settlement  Whether  that  statute 
is  so  drastic  and  self -executing  as  to  wholly  terminate  the  ad- 
ministration, as  intimated  in  In  re  Pierce,  56  Wis.  560,  14 
N.  W.  588,  or  whether  power  is  still  left  in  the  coimty  court 
to  complete  the  settlement  of  the  estate,  so  that  the  will  and 
the  law  of  descent  and  distribution  may  have  effect,  as  seems 
to  be  indicated  in  Scott  v.  West,  63  Wis.  529,  555,  24  K  W. 
161,  25  K  W.  18,  and  Ford  v.  Ford,  88  Wis.  122,  134,  59 
N.  W.  464,  still  there  can  be  no  doubt  that  it  declares  a  legis- 
lative policy  in  favor  of  closing  estates  within  the  six  years, 
upon  which  county  courts  should  permit  no  infringement  not 
strictly  necessary  to  accomplish  the  assignment  and  distribu- 
tion of  the  property  to  those  entitled.  Beyond  that  period 
estates  should  not  be  kept  open  to  enable  county  courts  to  take 
steps  which  can  well  be  taken  elsewhere  after  the  final  order 
has  been  made.  At  the  time  under  discussion  there  remained 
but  two  steps  essential  to  the  complete  settlement  of  the  estate 
which  could  only  be  performed  by  the  county  court  Those 
were  the  settlement  of  the  accounts  of  its  officer,  the  adminis- 
trator, and  the  assignment  of  the  real  estate  to  those  entitled 
under  the  will.  The  only  remaining  charge  uxx)n  that  real 
estate  was  for  expenses  of  administration,  made  in  the  will 
by  necessary  implication  from  the  charge  to  pay  debts.  In  re 
Maddens  Will,  104  Wis.  61,  80  N.  W.  100.  This  burden 
might  be  discharged  in  several  ways.  The  expenses  might 
be  paid  by  the  devisee.  The  property  might  be  sold  under 
order  of  the  county  court  as  a  step  in  the  settlement  of  the 
estate,  and  the  expenses  paid  from  the  proceeds;  or  that 
charge,  like  any  other  upon  real  estate,  can  be  enforced  by  a 
court  of  general  equity  jurisdiction.  Doubtless  it  is  better 
generally  that  the  whole  matter  should  be  disposed  of  in 
county  court,  but  that  is  not  absolutely  necessary,  and  its  ad- 
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visability  should  yield  to  so  strong  a  countervailing  consider- 
ation as  the  definite  statutory  policy  declared  in  sec  3850, 
Stats.  1898.  We  are  convinced  that  the  county  courts  instead 
of  breaching  that  policy  by  granting  extension,  as  asked,  for 
another  eight  months,  ought  to  have  compelled  the  adminis- 
trator to  immediate  final  accounting,  and  entered  its  final 
order  thereon,  assigning  the  real  estate  to  the  devisees  or 
their  assigns,  subject  to  a  charge  upon  the  interest  given  to 
Mary  Ann  Brown  for  the  amount  of  the  expenses  of  adminis- 
tration, as  ascertained,  in  deference  to  the  decision  of  this 
court  upon  the  former  appeal,  ubi  supra;  which,  whether 
binding  the  purchasers  pendente  lUe  as  res  adjudicata,  would, 
of  course,  guide  the  county  court  as  a  rule  of  law  supported 
by  stare  decisis.  Hence,  albeit  upon  entirely  diflFerent 
grounds,  and  without  adopting  or  affirming  the  various  legal 
conclusions  of  the  courts  below  further  than  as  expressly 
stated,  we  reach  the  conclusion  that  the  administrator's  appli- 
cation for  further  extension  of  time  ought  to  have  been  de- 
nied, and  that  the  order  to  that  effect  should  stand. 
By  the  Court. — ^Judgment  affirmed. 


Sizes,  Executrix,  Appellant,  vs.  Clabk,  Respondent 

January  H — February  S,  190S. 

Landlord  and  tenant:  Option  to  purchase:  Acceptance  of  option:  No- 
^  tice:  Tender  of  performance:  Evidence:  Material  error:  Excep- 
tions: Instruction  to  jury. 

1.  An  option  contained  in  a  lease  provided  that,  in  case  the  lessee 
"should  wish  to  buy"  the  premises  at  any  time  during  the 
period  of  the  lease,  the  lessor  would  seU  and  deliver  the  same 
to  the  lessee,  free  and  clear  of  all  debts  and  taxes.  The  lessee 
made  improvements  relying  on  the  option,  and,  eight  days  be- 
fore the  termination  of  the  lease,  gave  the  lessor  verbal  notice 
of  his  election  to  purchase,  and  was  ever  afterwards  able, 
ready,  and  willing  to  receive  a  conveyance  and  make  the  pay- 
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ment.  By  reason  of  the  absence  of  the  lessor  the  lessee  was 
unable  to  make  an  actual  tender  and  demand  of  a  conveyance 
until  nineteen  days  after  the  expiration  of  the  lease,  which 
was  then  done,  the  lessee  meanwhile  remaining  in  possession 
of  the  demised  premises.  Held,  that  the  agreement  only  re- 
quired the  lessee  to  notify  the  lessor  that  he  wished  to  buy  and 
pay  the  price  to  make  it  a  binding  contract,  and  the  notificap 
tion  given  was  sufficient. 

2.  In  such  case,  by  reason  of  the  agreement  contained  in  the  lease, 

and  the  election  of  the  lessee,  the  conventional  relation  of 
landlord  and  tenant  was  terminated  and  superseded  by  a  con- 
tract for  the  purchase  of  the  premises. 

3.  In  such  ease,  it  further  appeared  that  the  lessor,  prior  to  the 

termination  of  the  lease,  conveyed  to  one  who  took  with  full 
knowledge  of  all  the  facts.  The  covenants  contained  in  the 
lease  were  expressly  made  binding  on  the  parties  thereto  and 
"their  assigns."  Held,  that  when  the  lessee,  prior  to  the  ex- 
piration of  his  lease,  notified  the  lessor  of  his  election  to  exer- 
cise the  option  to  purchase,  the  lessor  and  his  grantee  both  be- 
came bpund  to  make  the  conveyance  on  payment  of  the  agreed 
price  to  the  lessor.    • 

4.  In  such  case,  it  is  not  error  to  admit  testimony  as  to  lessee's 

ability  and  readiness  to  pay  the  purchase  price,  and  that  the 
lessee  had  acted  on  the  assumption  that  the  contract  was  bind- 
ing. 

5.  On  the  trial  of  an  action  the  court,  in  presenting  the  issues  to 

the' Jury,  read  to  the  Jury  portions  of  the  defendant's  pleading. 
The  charge  was  fair  throughout.  Held,  that  no  error  was 
thereby  committed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kirwan,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  April  17,  1900,  by  the  plaint- 
iff's testatrix,  Susan  H.  Sizer,  to  remove  the  defendant  from 
certain  premises  described,  on  the  ground  that  he  was  wrong- 
fully holding  possession  thereof  after  the  expiration  of  the 
lease  under  which  he  entered  into  such  possession.  It  ap- 
pears, and  is  imdisputed,  that  March  2,  1897,  Susan  H. 
Sizer's  grantor,  K.  B.  Sizer,  then  the  owner  of  the  premises, 
made  a  lease  in  writing  of  the  same  to  the  defendant  for  the 
term  of  one  year  from  April  1,  1897,  therein  agreeing  to  give 
to  the  defendant  at  the  end  of  the  first  year  the  refusal  fo? 
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two  additional  years  at  the  same  annual  rental  of  $180  per 
year,  payable  in  monthly  payments  of  equal  amounts;  and 
the  said  lease  contained  a  provision  to  the  effect  that  the  said 
R.  J.  Sizer  therein  further  agreed  "to  sell  the  property*^  to 
the  defendant,  "should  he  wish  to  buy  it,  at  any  time  during 
the  period  of  this  lease  or  the  extension,  for  the  sum  of 
$3,000,  and  to  deliver  the  same  to"  the  defendant  "free  and 
clear  of  all  debts  and  taxes,  for  the  aforesaid  price  of  $3,000 
cash."  The  defendant  therein  agreed  to  pay  the  rent  at  the 
times  and  in  the  manner  aforesaid  during  the  continuance  of 
the  lease,  and  not  to  underlease  the  premises,  nor  assign  the 
lease  "without  the  consent  of  the  lessor,  and  to  quit  and  to  de- 
liver up  the  same  to  the  lessor  peaceably  and  quietly  at  the 
end  of  said  term,"  etc.  And  the  lease  also  contained  a  pro- 
vision that  "the  covenants  herein  contained  shall  bind  the 
parties  mutually,  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns."  The  complaint  alleges,  in  effect, 
the  facts  stated,  and  also  that  the  defendant  failed  to  pur- 
chase such  premises  as  stipulated  in  the  lease ;  that  the  period 
of  the  lease  had  expired;  that  the  defendant  held  over  the 
premises  unlawfully  and  without  permission  of  the  complain- 
ant or  the  said  R.  J.  Sizer;  that  April  6,  1900,  the  defend- 
ant was  served  with  a  written  notice  requiring  the  delivery 
of  the  premises  to  the  complainant.  Judgment  was  demanded 
that  the  defendant  be  removed  from  the  premises.  The  de- 
fendant answered  by  way  of  admissions,  denials,  and  counter 
allegations,  to  the  effect  that  he  had  an  option  to  purchase 
the  premises  at  any  time  before  April  1,  1900,  for  $3,000; 
that,  relying  upon  such  option,  he  had  expended  money  and 
labor  in  improving  the  premises,  and  decorating  the  interior 
of  the  house,  and  filling  up  the  yard ;  that  March  26,  1900, 
the  defendant  notified  R.  J.  Sizer  of  his  election  to  purchase 
the  premises,  and  that  he  was  then  ready  to  pay  the  agreed 
consideration  of  $3,000;  that  R.  J.  Sizer  then  and  there 
promised  to  carry  out  such  agreement,  and  agreed  to  complete 
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the  sale,  and  have  the  necessary  papers  made  out  to  consum- 
mate the  purchase ;  that  the  defendant  repeatedly  went  to  the 
office  of  the  attorneys  of  R.  J.  Sizer  to  see  that  the  papers 
were  made  out,  as  agreed,  but  that  they  were  not  so  made 
out;  that  he  continued  to  go  to  the  office  of  such  attorneys 
to  see  about  such  papers  until  he  was  notified  to  deliver 
up  the  premises,  April  6,  1900;  that  the  defendant  and 
another  on  March  30,  1900,  went  to  the  abode  of  R.  J.  Sizer, 
and  tendered  payment  of  the  $3,000,  and  then  and  there  de- 
manded of  him  a  deed  of  the  premises  in  accordance  with  the 
terms  of  the  contract,  and  that  such  tender  and  demand  were 
proclaimed  at  said  abode  of  R.  J.  Sizer  for  the  reason  that 
the  defendant  was  unable  to  find  the  said  R.  J.  Sizer,  al- 
though he  made  diligent  search  for  that  purpose;  that  he  con- 
tinued to  search  for  the  said  R.  J.  Sizer  from  that  time  up 
to  April  6,  1900,  when  the  defendant  received  notice  to  quit 
the  premises ;  that  the  defendant  alleges  that  R.  J.  Sizer  ab- 
sented himself  during  the  aforesaid  times  for  the  purpose  of 
preventing  the  defendant  from  making  a  tender  to  him  of  the 
$3,000 ;  that  April  19,  1900,  the  defendant  was  given  the 
first  opportunity  to  make  the  tender,  as  agreed,  which  he  did, 
and  then  and  there  demanded  a  deed  of  conveyance  of  the 
premises,  and  that  the  said  R.  J.  Sizer  refused  to  accept  such 
tender  and  to  carry  out  his  part  of  the  contract  for  the  sale  of 
said  premises ;  that  the  defendant  is  still  in  the  possession  of 
the  premises,  as  the  owner  of  the  equitable  title  thereof ;  and 
that  he  is  ready  and  willing  to  carry  out  his  part  of  tlie  con- 
tract, and  to  pay  the  price  of  $3,000,  as  the  court  may  direct. 
At  the  close  of  the  trial,  the  jury,  by  the  direction  of  the 
court  and  consent  of  counsel,  returned  a  special  verdict  to  the 
effect  that  on  or  about  March  24,  1900,  the  defendant  notified 
R.  J.  Sizer  that  the  defendant  elected  to  purchase  the  prem- 
ises described,  pursuant  to  the  terms  of  the  contract  of  sale 
contained  in  the  lease;  (8)  that  when  Susan  H.  Sizer  re- 
ceived the  deed  of  the  premises  from  R.  J.  Sizer  to  herself 
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(March  29,  1897),  and  thenceforth,  she  knew  or  understood 
that  theretofore  said  lease,  or  an  instrument  giving  to  the  de- 
fendant an  option  to  purchase  said  premises  up  to  April  1, 
1900,  had  heen  executed  and  delivered  to  the  defendant  by  R. 
J.  Sizer;  (10)  that  April  6,  1900,  Susan  H.  Sizer,  plaintiff's 
testatrix,  did  cause  to  be  served  on  the  defendant  the  notice 
in  writing  in  evidence,  demanding  of  the  defendant  the  pos- 
session of  the  premises ;  (11)  that  on  or  about  April  19, 1900, 
the  defendant  tendered  to  R.  J.  Sizer,  in  person,  $3,000,  in 
legal-tender  money  of  the  United  States,  as  payment  of  the 
purchase  price  of  the  premises  under  such  contract,  and  de- 
manded of  him  a  deed  conveying  said  premises  to  the  defend- 
ant pursuant  to  said  contract,  and  that  R.  J.  Sizer  refused  to 
accept  said  money,  and  refused  to  comply  with  the  demand 
for  a  deed.  And  the  jury  further  found,  as  matters  of  fact^ 
(2)  that  March  30,  1900,  the  defendant  demanded  a  deed 
of  the  premises,  and  tendered  payment  therefor,  under  the 
circumstances  and  in  the  manner  alleged  in  the  answer;  (3) 
that  March  24,  1900,  and  at  all  times  since,  the  defendant 
was  able,  ready  and  willing  to  receive  a  conveyance  of  the 
premises,  and  make  payment  therefor,  according  to  the  terms 
of  the  contract  of  sale  contained  in  the  lease;  (4)  that  April 
6,  1900,  the  defendant  informed  R.  J.  Sizer  that  the  defend- 
ant was  ready  to  accept  a  deed  of  the  premises,  and  to  pay 
therefor  according  to  the  contract,  and  that,  in  reply,  R.  J. 
Sizer  said  that  it  was  then  too  late  for  the  defendant  to  do 
so;  (6)  that  April  6,  1900,  was  the  first  time  after  March  24, 
1900,  when  the  defendant  had  any  reasonable  opportunity  to 
make  that  statement  to  the  said  R.  J.  Sizer  in  person;  (6) 
that  R.  J.  Sizer  did  not  absent  himself,  from  March  26, 1900, 
until  April  2, 1900,  from  his  home,  for  the  purpose  of  avoid- 
ing defendant,  and  in  order  to  prevent  him  from  tendering 
payment  for  said  premises  to,  and  demanding  a  deed  thereof 
from,  R.  J.  Sizer,  in  person,  under  such  contract  of  sale;  (Y) 
that  on  March  26,  1900,  and  thereafter  up  to  April  2,  1900, 
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for  the  purpose  of  demanding  of  said  R.  J.  Sizer  a  deed  of 
said  premises,  and  of  tendering  to  him  payment  therefor,  the 
defendant  did  make  diligent  and  reasonable  search  and  in- 
quiry for  said  R,  J.  Sizer,  and  did  fail  to  find  him;  (9)  that 
at  all  times  since  April  1,  1900,  the  defendant  has  held  pos- 
session of  said  premises,  claiming  the  right  to  do  so  as  the 
equitable  owner  thereof,  under  such  contract  of  sale,  and  the 
tender  or  tenders  of  performance  thereof  on  his  part  which 
defendant  claims  to  have  made.  Judgment  was  thereupon 
ordered  to  be  entered  in  favor  of  the  defendant  in  accordance 
with  such  special  verdict  From  the  judgment  so  entered,  the 
plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Duffy  &  McCrory^ 
attorneys,  and  /.  O.  Hardgrove,  of  counsel,  and  oral  argu- 
ment by  J.  H.  McCrory. 

For  the  respondent  there  was  a  brief  by  8wett  &  Ecke,  and 
oral  argument  by  H.  E.  Swett. 

Cassoday,  C.  J.  It  is  conceded  that  the  lease  was  ex- 
tended, as  therein  provided,  to  April  1,  1900.  By  the  terms 
of  the  optional  contract  therein  contained,  the  lessor,  R.  J. 
Sizer,  thereby  agreed  that  in  case  the  defendant  "should 
.  .  .  wish  to  buy"  the  premises,  at  any  time  during  the 
period  of  the  lease,  or  the  extension  thereof,  for  $3,000,  he 
would  sell  and  deliver  the  same  to  him,  free  and  clear  of  all 
debts  and  taxes,  for  the  aforesaid  price  of  $3,000  cash. 

The  first,  eighth,  tenth,  and  eleventh  findings  of  the  jury 
were  made  by  the  direction  of  the  court,  and  the  consent  of 
counsel,  and  are  undisputed.  The  other  findings  of  the  jury 
are  amply  supported  by  the  evidence.  From  these  findings 
it  appears  that^  eight  days  prior  to  the  termination  of  the 
lease,  the  defendant  notified  R.  J.  Sizer,  the  lessor,  that  he 
had  elected  to  purchase  the  premises  pursuant  to  the  terms 
of  the  contract  of  sale  contained  in  the  lease ;  that  the  defend- 
ant at  that  time,  and  at  all  times  since,  was  able,  ready,  and 
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'willing  to  receive  a  conveyance  of  the  premises,  and  to  make 
payment  therefor  as  prescribed  in  the  contract;  that  March 
26,  1900,  and  thereafter  up  to  April  2,  1900,  for  the  purpose 
of  demanding  of  R.  J.  Sizer  a  deed  ©f  the  premises,  and  tend- 
ering to  him  payment  therefor,  the  defendant  did  make  dili- 
gent and  reasonable  search  and  inquiry  for  R.  J.  Sizer,  and 
failed  to  find  him ;  that  March  30,  1900,  the  defendant  went 
to  the  place  of  abode  of  R.  J.  Sizer  in  his  absence,  and  made 
demand  for  a  deed  of  the  premises,  and  tendered  payment 
therefor,  as  alleged  in  the  answer;  that  April  6,  1900,  the  de- 
fendant informed  R.  J.  Sizer  that  he  was  ready  to  accept  a 
deed  of  the  premises,  and  to  pay  the  agreed  price  therefor; 
that  that  was  the  first  reasonable  opportunity  for  doing  so 
to  him  in  person;  and  that  April  19,  1900,  a  complete  ten- 
der of  the  price,  and  demand  for  a  deed,  were  made  by  the 
defendant,  and  refused  by  R.  J.  Sizer,  as  found  by  the  direc- 
tion of  the  court  and  the  consent  of  counsel.  Thus  it  appears 
that  prior  to  the  termination  of  the  lease  the  defendant  in- 
formed R.  J.  Sizer  that  he  wished  to  buy  the  premises  and 
pay  the  agreed  price ;  that  he  was  able,  ready,  and  willing  to 
pay  the  price  and  receive  the  conveyance.  True,  he  was,  by 
reason  of  the  absence  of  R.  J.  Sizer,  precluded  from  making 
an  actual  tender  and  demand  until  a  few  days  after  the  ex- 
piration of  the  lease.  But  the  agreement  only  required  the 
defendant  to  notify  R.  J.  Sizer  that  he  wished  to  buy,  and 
pay  the  price  of  $3,000  cash,  to  make  it  binding.  Mueller  v, 
Noriman,  116  Wis.  468,  93  K  W.  538 ;  Peterson  v.  Chase, 
115  Wis.  239,  91  N.  W.  687.  One  having  an  option  in  wrilr 
ing  for  the  purchase  of  land  has  an  interest  therein.  Telford 
V.  Frost,  76  Wis.  172,  44  K  W.  835 ;  Wall  v.  M.,  8t.  P.  &  S. 
Ste.  Marie  R.  Co.  86  Wis.  48,  56  K  W.  367. 

"An  option  is,  in  a  sense,  a  continuing  offer  of  a  contract; 
and,  if  the  offeree  decides  to  exercise  his  right  to  demand  the 
conveyance  or  other  act  contemplated,  he  must  signify  that 
fact  to  the  offerer."  21  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
930. 
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Such  acceptance  may  be  verbally  given,  as  was  done  in  the 
case  at  bar.  Id.  Counsel  for  the  plaintiff  invokes  the  well- 
known  rule  that  a  tenant  is  estopped  from  denying  his  land- 
lord's title.  That  rule  is  based  upon  the  theory  "that  the  title 
of  the  lessee  is  in  fact  the  title  of  the  lessor.  He  comes  in  and 
holds  by  virtue  of  it,  and  rests  upon  it  to  maintain  and  justify 
his  position."  11  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  443. 
So  this  court  held  at  an  early  day: 

"A  tenant  cannot  dispute  the  title  of  his  landlord,  nor  dur- 
ing his  term  buy  in  an  adverse  outstanding  title  to  that  of  hia 
landlord  under  whom  he  holds."  Tondro  v.  Cushman,  6  Wis. 
279. 

This  court  has  also  held : 

"The  grantee  in  a  deed  is  not  estopped  by  his  acceptance 
thereof  from  showing  that  since  he  went  into  possession  the 
supposed  title  of  his  grantor  has  been  devested  by  a  para- 
mount lien  and  transferred  to  another,  and  that  he  is  right- 
fully in  possession  under  such  other."  Moore  v.  Smead,  89* 
Wis.  568,  62  K  W.  426. 

So  it  has  been  held  in  Illinois : 

"As  a  general  proposition,  a  tenant  cannot  dispute  his  land- 
lord's  title,  but  he  may  show  it  has  terminated  either  by  its 
own  limitation  or  by  his  own  conveyance."  St.  John  v.  Quit- 
zow,  72  111.  334. 

So  it  has  been  held  in  Massachusetts : 

"A  tenant  at  will  is  not  estopped  to  deny  that,  since  his 
own  entry  into  possession,  his  landlord's  title  has  been  de- 
termined by  the  act  of  the  landlord."  Emmes  v,  Feeley,  132^ 
Mass.  346. 

To  the  same  effect,  Lamson  v,  Clarkson,  113  Mass.  348. 
So  it  has  been  held  in  Maine: 

"A  tenant  is  not  estopped  to  deny  his  landlord's  title  after 
that  title,  under  which  his  own  tenancy  began,  has  ended,  and 
the  estate  has  become  vested  in  the  tenant  himself/'  Ryder  v. 
Mansell,  66  Me.  167. 

Here,  by  reason  of  the  agreement  contained  in  the  lease,. 
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and  the  election  of  the  defendant,  the  conventional  relation 
of  landlord  and  tenant  was  superseded  and  terminated  by  a 
contract  for  the  purchase  of  the  premises  by  the  defendant 
from  the  lessor. 

2.  Counsel  for  the  plaintiff  contends  that,  in  order  to  make 
the  optional  agreement  effectual,  the  defendant  should  have 
made  his  tender  to  Susan  H.  Sizfer,  to  whom  R.  J.  Sizer  con- 
veyed the  permises  after  making  the  lease.  She  took  by  quit- 
-claim  deed,  with  full  knowledge  of  all  the  facts,  and  made  no 
agreement  herself.  But,  as  indicated,  the  covenants  contained 
in  the  lease  were  therein  made  expressly  binding  upon  the 
parties  thereto,  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns.  R.  J.  Sizer  was  not  released,  however, 
from  his  covenants  and  obligations  to  perform  the  contract 
hy  conveying  to  his  mother.  He  continued  to  collect  the  rents 
after  he  conveyed  to  his  mother.  When  the  defendant,  prior 
to  the  expiration  of  the  lease,  expressed  to  R.  J.  Sizer  a  wish 
to  buy  the  premises  at  the  price  named,  he  and  his  mother 
both  became  bound  to  make  conveyance.  The  making  of  the 
conveyance  and  the  payment  of  the  price  were  to  be  concur- 
rent acts.  Seeley  v.  Howard,  13  Wis.  336 ;  Davidson  v.  Van 
Pelt,  15  Wis.  341;  McWilliams  v.  BrooTcens,  39  Wis.  334; 
^Y^lliam^on  v,  Neeves,  94  Wis.  656,  69  N.  W.  806.  Under  the 
agreement,  the  price  was  to  be  paid  to  R.  J.  Sizer  by  the  de- 
fendant upon  conveyance  being  made  to  him,  whereby  he 
would  get  the  title  to  the  premises  "free  and  clear  of  all  debts 
and  taxes." 

3.  There  was  no  error  in  admitting  testimony  as  to  the  de- 
fendant's ability  and  readiness  to  pay  the  purchase  price,  and 
that  the  defendant  had  acted  on  the  assumption  that  the  con- 
tract was  binding. 

4.  There  are  a  number  of  exceptions  to  the  charge.  The 
one  on  which  counsel  seems  to  place  most  reliance  is  that  the 
eourt  read  to  the  jury  portions  of  the  answer  in  presenting 
the  issues  to  the  jury.    The  charge  seems  to  be  fair  through- 
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out    Neither  that  exception  to  the  charge,  nor  any  other,  has 
any  merit    We  find  no  error  in  the  record. 

By  the  Court- — The  judgment  of  the  circuit  court  is  af- 
firmed. 


OoBDOH",  Appellant,  vs.  Sullivan,  Administratrix,  and  an- 
other, Eespondents. 

January  H— February  S,  190S. 

Municipal  carporationa:  Defective  sidewalks:  Negligence:  Personal 
injuries:  Charter  provisions:  Action  against  city  and  lot  owner: 
Conditions  precedent:  Evidence:  Competency  of  husband^  wife 
being  party:  Appeal  and  error:  Special  verdict:  Submission  of 
questions:  Instructions  to  jury:  Immaterial  error. 

1.  Under  the  charter  of  the  city  of  Fond  du  Lac  (ch.  152,  Laws  of 

1883),  a  party  suffering  injury  by  reason  of  a  sidewalk  being 
out  of  repair  must  exhaust  his  remedy  against  the  lot  owner, 
as  a  condition  precedent  to  his  right  to  maintain  an  action 
against  the  city.  In  an  action  against  said  city  for  injuries 
occasioned  by  a  defective  sidewalk,  in  which  the  lot  owner  was 
Joined,  there  was  failure  to  plead  and  prove  that  plaintiff  had 
exhausted  her  remedy  against  the  lot  owner.  Held^  that  the 
action  against  the  city  could  not  be  maintained,  and  it  was 
not  error  to  enter  Judgment  in  favor  of  the  city. 

2.  In  such  action,  no  claim  was  made,  either  in  the  pleadings  or 

upon  the  trial,  that  recovery  was  sought  for  an  original  faulty 
construction  of  the  sidewalk,  but  the  distinct  claim  was  made 
from  beginning  to  the  end  of  the  trial  of  failure  to  repair.  The 
complaint  was  not  amended.  There  was  some  slight  testimony, 
which  incidentally  crept  into  the  case,  from  which  original 
faulty  construction  might  be  claimed.  Held,  «that  it  was  too 
late  to  make  claim,  for  the  first  time  in  the  supreme  court, 
that  the  provisions  of  the  charter  of  Fond  du  Lac  (requiring 
exhaustion  of  remedy  against  lot  owner  before  action  against 
city  could  be  maintained)  did  not  apply  to  cases  of  original 
faulty  construction. 
C8.  Whether  under  the  charter  of  Fond  du  Lac  (ch.  152,  Laws  of 
1883),  there  is  a  different  rule  as  td  bringing  actions  against 
the  city  based  on  negligence  occasioned  by  an  original  faulty 
construction  of  a  sidewalk,  from  that  occasioned  by  neglect  to 
keep  in  repair,  not  decided.] 
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4.  Where  a  wife  Is  defending  an  action  in  a  repreaentative  capacity, 
an  objection  to  competency  of  her  husband  as  a  witness  ia  not 
tenable. 

6.  In  an  action  against  a  city  and  lot  owner  for  personal  injuries 
occasioned  by  lack  of  repair  of  a  sidewalk,  it  is  not  error  to  ex- 
clude statements  of  a  witness  as  to  the  condition  of  the  walk 
at  times  which  he  was  unable  to  locate  as  being  anywhere  near 
the  time  of  the  injury. 

6.  In  such  case,  it  is  not  error  to  exclude  statements  of  a  witness 

that  the  condition  of  the  sidewalk  was  bad.    Such  statements 
are  mere  conclusions,  and  invade  the  province  of  the  Jury. 

7.  Where  the  findings  of  the  Jury  exculpate  the  defendant  from 

any  liability,  any  error  in  the  instructions  to  the  Jury  on  the 
subject  of  damages  becomes  immaterial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Miohael  Kibwan,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  for  injuries  received  by  a  fall 
upon  a  defective  sidewalk  upon  a  street  in  the  defendant 
city.  It  appears  that  on  the  evening  of  October  3,  1898,  the 
plaintiff,  while  walking  upon  the  sidewalk,  stepped  into  a 
hole  in  the  walk,  and  was  injured.  The  action  was  originally 
brought  jointly  against  the  city  and  one  Eeilly,  who  owned 
the  adjoining  real  estate.  Eeilly  having  died  before  the  trial 
of  the  action,  the  defendant  Mattie  Sullivan,  as  adminis- 
tratrix of  his  estate,  was  substituted  in  his  place  as  a  de- 
fendant. The  defect  charged  in  the  complaint  was  that  the 
sidewalk  was  insufficient,  in  that  a  plank  had  been  removed 
therefrom,  leaving  a  hole,  into  which  the  plaintiff  stepped. 
The  answer  of  both  defendants  denied  any  negligence^  and 
the  answer  of  the  city  also  alleged  that  the  city  was  not 
primarily  liable  for  any  such  injury.  The  case  was  tried  be- 
fore a  jury,  and  the  following  special  verdict  rendered: 

"First  Question.  Between  the  hours  of  seven  and  eight 
o'clock  p.  m.  on  October  3,  1898,  at  the  point  specified  in 
folio  three  of  the  complaint  in  this  action,  was  there  a  hole 
or  opening  in  the  sidewalk,  which  made  it  defective  and  un- 
safe for  public  travel  thereon?  Answer  (by  the  court,  by 
consent  of  counsel).     Yes.     Second  Question.    At  the  time 
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and  place  specified  in  the  first  question,  did  the  plaintiff  step 
into  a  hole  in  the  sidewalk,  and  in  consequence  thereof  fall 
and  receive  injury  thereby  ?  Answer  (by  the  courts  by  con- 
sent of  counsel).  Yes.  If  your  answer  to  the  second  question 
be  'No,'  then  do  not  answer  any  of  the  following  questions 
But  if  your  answer  to  the  second  question  be  'Yes,'  then  an- 
swer each  of  the  following  questions :  Third  Question.  Was 
the  unsafe  and  defective  condition  of  the  sidewalk  at  the  time 
and  place  in  question  caused  by,  or  did  it  arise  from,  the 
default  and  negligence  of  the  defendant  city  and  of  said 
Thomas  Reilly?  Answer.  As  to  the  city,  we  answer,  'No.' 
As  to  said  Thomas  Reilly,  we  answer,  'No.'  Fourth  Ques- 
tion. Was  there  any  want  of  ordinary  care  on  plaintiff's  part 
which  contributed  to  cause  the  injuries  which  she  received  ? 
Answer.  No.  Fifth  Question.  Were  the  injuries  which 
plaintiff  received  the  natural  and  probable  consequence  of 
the  unsafe  and  defective  condition  of  the  sidewalk  at  the 
time  and  place  in  question  ?  Answer.  Yes.  Sixth  Question. 
During  how  long  a  time  prior  to  October  3,  1898,  had  said 
sidewalk  been  in  such  defective  and  unsafe  condition  at  the 
place  mentioned  in  the  first  question?  Answer.  No  time. 
Seventh  Question.  From  October  3,  1878,  to  and  after 
October  3,  1898,  was  the  said  Thomas  Reilly  the  owner  in 
fee  of  the  premises  on  which  said  sidewalk  was  placed,  and 
which  are  described  in  folio  three  of  said  complaint?  An- 
swer. Yes.  Eighth  Question.  Did  said  city,  through  its 
proper  officers  and  its  superintendent  of  sidewalks,  and  did 
said  Thomas  Reilly,  have  actual  notice  or  knowledge  of  the 
unsafe  and  defective  condition  of  said  sidewalk  in  time  to 
have  caused  it  to  be  repaired,  by  using  ordinary  care  and 
diligence,  before  plaintiff  was  injured  ?  Answer.  As  to  the 
city  we  answer,  'No.'  As  to  Thomas  Reilly,  we  answer, 
'No.'  Ninth  Question.  Had  the  unsafe  and  defective  con- 
dition of  the  sidewalk  existed  for  so  long  a  time  before 
October  3,  1898,  that,  by  the  exercise  of  ordinary  care  and 
diligence,  said  Thomas  Reilly,  and  also  said  city,  through  its 
proper  officers,  should  have  discovered  the  condition  of  the 
sidewalk  and  repaired  it  before  plaintiff  was  injured  ?  An- 
swer. As  to  the  city,  we  answer,  'No.'  As  to  Thomas  Reilly, 
answer,  'No.'  Tenth  Question.  On  November  1,  1898,  did 
plaintiff  cause  to  be  served  on  each  of  the  defendants,  and  ia 
Vol.116— 85 
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the  manner  stated  in  the  complaint,  a  written  notice  and 
claim  for  damages,  of  which  Exhibit  A,  attached  to  the  com- 
plaint, is  a  true  copy?  Answer  (by  the  court).  Yea. 
Eleventh  Question.  Has  plaintiff's  said  claim  for  damages 
been  allowed,  either  in  whole  or  in  part,  by  said  city  ?  An- 
swer (by  the  court).  No.  Twelfth  Question.  If  the  court 
shall  be  of  the  opinion  that  plaintiff  is  entitled  to  judgment 
in  her  favor,  at  what  sum  do  you  assess  the  damages  which 
she  has  sustained  by  reason  of  her  injuries  ?  Answer.  Noth- 
ing." 

Upon  this  verdict  judgment  for  the  defendants  was  ren- 
dered, and  the  plaintiff  appeals. 

E.  Blewett,  for  the  appellant. 

For  the  respondents  there  were  briefs  by  /.  M.  Oooding, 
city  attorney,  for  the  respondent  CUy  of  Fond  du  Lac,  and 
by  Reilly,  Williams  £  Reilly,  attorneys,  and  D.  D.  Suther- 
land, of  counsel,  for  the  respondent  SuLlivoii,  and  oral  argu- 
ment by  Mr.  Oooding  and  Mr,  M.  K,  Reilly. 

WiNSLOW,  J.  The  judgment  in  favor  of  the  city  was  un- 
questionably right.  This  court  held  in  the  case  of  Devine  v. 
Fond  du  Lac,  113  Wis.  61,  88  K  W.  913,  following  HenJcer 
V.  Fond  du  Lac,  71  Wis.  616,  38  K  W.  187,  that,  under  the 
charter  of  the  city,  a  party  suffering  injury  by  reason  of  a 
sidewalk  being  out  of  repair  must  exhaust  his  remedy  against 
the  lot  owner,  as  a  condition  precedent  to  the  right  to  main- 
tain an  action  against  the  city.  If  the  fact  of  the  exhaustion 
of  the  remedy  against  the  property  owner  be  a  condition 
precedent  to  the  liability  of  the  city,  then,  upon  familiar 
principles,  no  cause  of  action  is  stated  unless  the  complaint 
states  the  fact,  and  no  cause  of  action  is  proven  unless  the 
fact  appear  in  the  evidence  or  is  admitted,  and  the  failure 
to  plead  and  prove  the  fact  may  be  taken  advantage  of  at 
any  time.  It  is  not  a  case  of  bringing  an  action  prematurely, 
but  of  bringing  an  action  before  a  cause  of  action  exists.  It 
appeared  in  the  present  case  that  no  judgment  had  been  ob- 
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tained  against  the  property  owner;  hence  the  action  against 
the  city  could  not  be  maintained.  The  plaintiff  attempts  to 
avoid  the  effect  of  the  rule  laid  do^vn  in  the  Devine  Case  by 
the  argument  that  the  rule  only  applies  to  cases  of  injuries 
resulting  from  neglect  to  repair,  and  not  to  cases  of  original 
defective  construction,  and  she  claims  that  there  was  evi- 
dence in  this  case  tending  to  show  that  the  defect  in  the 
present  case  was  in  the  original  faulty  condition  of  the  walk. 
Whether  there  is  in  fact  any  difference  in  the  two  situations, 
under  the  charter  provision,  seems  very  doubtful,  but  the 
question  is  not  involved  here.  The  present  case  is  one  where 
the  defect  claimed  in  the  complaint  was  specifically  one  of 
failure  to  keep  in  repair.  The  complaint  was  never  amended, 
nor  any  claim  made  in  the  trial  court  in  any  manner  that  a 
recovery  was  sought  on  the  ground  of  original  faulty  con- 
struction. It  is  too  late  to  make  the  claim  in  this  court  for 
the  first  time. 

As  to  the  property  owner,  different  questions  arise.  One 
John  E.  Sullivan,  who  is  the  husband  of  the  defendant 
Mattie  E.  Sullivan,  was  sworn,  and  allowed  to  testify  as  a 
witness  against  objection,  and  it  is  claimed  that  this  is  error, 
on  the  ground  that  a  husband  may  not  testify  for  or  against 
his  wife,  except  when  he  has  acted  as  her  agent.  The  objec- 
tion is  not  tenable,  because  the  wife  was  defending  in  a 
representative  capacity  only.  Strong  v.  Stevens  Point,  62 
Wis.  255,  22  K  W.  425. 

It  is  claimed  that  the  court  erred  in  ruling  out  a  part  of 
the  testimony  of  one  Murphy,  a  witness  on  the  part  of  the 
eity,  called  to  testify  as  to  the  general  condition  of  the  walk 
before  and  at  about  the  time  of  the  injury.  Without  stating 
the  numerous  rulings  in  detail,  it  may  be  said  that  the  effect 
of  them  was  simply  to  exclude  statements  by  the  witness  as  to 
the  condition  of  the  walk  at  times  which  he  was  unable  to 
locate  as  being  anywhere  near  the  time  of  the  injury,  and 
general  statements  to  the  effect  that  its  condition  was  bad. 
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All  the  statements  of  fact  which  he  was  able  to  make,  relating 
to  the  condition  at  the  time  of  the  injury,  were  admitted.  It 
is  evident  that  there  was  no  error  in  the  rulings.  It  is  not 
competent  for  a  witness  to  state  that  the  condition  of  a  side- 
walk was  bad.  This  is  a  mere  conclusion,  and  invades  the 
province  of  the  jury.  It  is  not  a  question  for  experts  to 
settle.  Witnesses  are  to  state  the  facts,  and  the  jury  draw 
the  conclusion. 

It  is  also  claimed  that  the  court  erred  because  he  sub- 
mitted no  question  and  gave  no  charge  upon  the  question  of 
the  supposed  original  faulty  condition  of  the  walk.  As  has 
been  before  stated  in  this  opinion,  no  claim  was  ever  made, 
either  in  the  pleadings  or  upon  the  trial,  that  a  recovery  was 
sought  on  this  basis,  but  the  distinct  claim  of  failure  to  re- 
pair was  made  from  beginning  to  end  of  the  case.  It  does 
not  suffice  to  raise  a  new  issue  of  this  kind  in  the  case  that 
some  slight  testimony  incidentally  crept  in  from  which  orig- 
inal faulty  condition  might  be  claimed.  If  it  was  desired 
to  litigate  this  question,  the  complaint  should  have  been 
amended,  or  at  least  attention  should  have  been  called  to  it 
in  the  trial  court  in  some  distinct  manner,  in  order  that  the 
question  might  be  tried  in  an  orderly  manner.  Under  the 
circumstances,  it  cannot  be  considered  that  the  issue  was  ever 
made. 

The  objection  that  the  verdict  is  against  the  clear  prepon- 
derance of  the  evidence  is  also  untenable.  There  was  ample 
evidence  to  sustain  the  findings  of  the  jury  on  the  vital  ques- 
tions of  the  case. 

Some  exceptions  are  preserved  to  the  charge  on  the  sub- 
ject of  damages,  but,  as  the  findings  of  fact  exculpate  the 
defendants  from  any  liability,  the  instructions  on  the  subject 
of  damages  become  immaterial. 

By  the  Court. — Judgment  affirmed. 
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The  Exoblsiob  Wbappes  Company,  Eespondent,  vs.  Mes- 
siNGEB,  Appellant 

January  i| — February  5,  190S. 
Contracts:  Construction:  Ambiguity:  Parol  evidence:  Mutuality. 

1.  A  contract  proYided  that  one  party  would  furnish  the  other 

**what  .  •  .  paper  (same  as  has  been  furnished  during  the 
last  twelve  months)",  at  agreed  prices,  ''to  be  taken  as  or- 
dered." After  part  performance  the  seller  refused  further  de- 
livery, claiming  that  the  contract  only  called  for  an  amount 
equal  to  that  delivered  the  previous  year.  The  buyer  insisted 
that  the  true  construction  of  that  part  of  the  contract  was. 
that  the  seller  should  furnish  it  with  all  the  paper  it  might 
need  in  its  business  during  the  contract  year.  The  buyer, 
after  notice  to  the  seller,  followed  by  persistent  refusal  to  fur- 
nish more  paper  at  the  agreed  price,  bought  what  paper  it 
needed  for  the  unexpired  time  in  the  open  market,  at  a  higher 
price,  and  brought  action  for  its  damages.  On  the  trial  it  ap- 
peared, among  other  things,  that  the  character  of  the  buyer's 
business  had  been  known  to  the  seller  for  a  number  of  years; 
that  it  had  been  customary  for  the  two  parties  to  contract  in 
advance  for  the  buyer's  entire  yearly  consumption  of  certain 
kinds  of  paper;  that  the  buyer,  after  the  seller  had  com- 
menced performance  of  the  contract,  persistently  insisted  on 
its  Interpretation  of  the  contract,  and  right  to  any  damages 
arising  from  any  necessary  extra  cost  in  being  compelled  to 
buy  elsewhere,  and  that  to  such  position  the  seller  offered  no 
suggestion  of  denial  or  dissent  until  there  had  been  ordered, 
and  shipped,  some  38,000  pounds  more  than  the  entire  con- 
sumption of  the  previous  year.  Held,  that  the  language  of  the 
contract  was  ambiguous,  and  that  the  evidence  offered  was 
competent  and  sufficient  to  sustain  a  finding  that  the  parties, 
by  the  ambiguous  expression  quoted,  agreed  that  the  seller 
should  furnish,  at  the  prices  specified,  such  paper  as  the  buyer 
should  need  in  its  business  during  the  contract  year. 

2.  In  such  case,  the  expression  in  the  contract,  "to  be  taken  as  or- 

dered," followed  by  the  signature  of  the  buyer,  is  an  under- 
taking on  the  part  of  the  buyer  to  take,  at  the  price  named, 
the  quantity  specified. 
Z.  A  contract  was  made  by  one  having  an  established  business,  the 
character  and  magnitude  of  which  was  known  to  the  other  con- 
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tracting  party,  whereby  the  latter  was  to  furnish  the  former 
with  such  an  amount  of  goods  as  he  might  need  in  the  ensuing 
year.  Held,  that  such  contract  is  not  yoid  for  want  of  mutual- 
ity, since  the  quantity,  though  uncertain  at  the  time  of  mak- 
ing the  contract,  is  sure  to  become  reasonably  certain  in  the 
course  of  the  year,  and  the  buyer  is  bound  to  take,  as  the  seller 
to  furnish,  such  goods,  of  the  quality  designated,  as  should  be 
needed  in  that  business. 

Appeax  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kiewan,  Circuit  Judge.    Affirmed. 

Action  for  damages  for  breach  of  alleged  contract  by  the 
defendant  to  seU  to  the  plaintiff,  upon  the  plaintiff's  agree- 
ment to  purchase  the  same,  all  the  roll-rag  paper  needed  to 
be  used  in  the  plaintiff's  manufacturing  business  from  the 
Ist  day  of  September,  1899,  to  the  first  day  of  September, 
1900,  at  the  price  of  $1.47^  per  100  pounds,  delivered  at  She- 
boygan. The  complaint  alleged  failure  to  deliver,  after 
February  1,  1900,  199,510  pounds  needed  in  its  business, 
and  demanded  by  the  plaintiff,  whereby  it  was  obliged  to 
purchase  said  paper  elsewhere,  at  a  price  exceeding  the  con- 
tract price  by  $384.02,  for  which  damages  are  prayed.  The 
general  facts  disclosed  by  the  evidence  were  that  the  plaintiff, 
for  several  years  prior,  had  a  contract  with  the  defendant 
to  furnish  it  all  of  its  paper  for  each  year  at  an  agreed  price ; 
that  in  August,  1899,  shortly  before  the  expiration  of  such 
contract  year,  it  was  solicited  by  defendant's  agent  to  renew 
contract  for  an  ensuing  year,  and  did  so ;  all  correspondence 
on  this  subject  being  in  evidence,  and  showing  clearly  the 
purpose  on  both  sides  to  make  such  contract  Thereupon  the 
defendant  prepared,  of  date  August  28th,  a  writing  to  the 
following  effect: 

"An  agreement  between  W.  D.  Messinger  &  Co.,  of  Chi- 
cago, 111.,  party  of  the  first  part,  and  the  Excelsior  Wrapping 
Co.,  of  Sheboygan,  Wis.,  party  of  the  second  part  .  .  . 
Party  of  the  first  part  to  furnish  party  of  the  second  part 
what  roll-rag  paper  (same  as  has  been  furnished  during  the 
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last  12  montlis)  at  $1.42^  per  hundred  lbs.,  f.  o.  b.  Sheboy- 
gan, from  Sept  1st,  1899,  to  Sept  Ist^  1900,  to  be  taken  as 
ordered. 

"ExcELSiOE  Wrappeb  Co., 

"By  W.  E.  Tallmadqe,  Manager. 
''W.  D.  Messinger  &  Co., 

"Per  G.  H.  RicnMOira,  Agt.'' 

Shipments  as  called  for  continued,  with  some  delays  not 
material  to  this  action,  until  about  February,  when  defendant 
repudiated  responsibility  to  supply  any  more  paper;  claim- 
ing that  the  true  construction  of  this  agreement  was  to  fur- 
nish only  so  much  paper  as  had  been  furnished  during  the 
preceding  year,  which  limit  had  then  been  exceeded.  The 
court  (jury  having  been  waived)  found  that  the  written  con- 
tract above  mentioned  is  indefinite  and  uncertain;  that  be- 
fore the  execution  thereof  both  parties  intended  to  make  a 
valid  contract  for  a  year's  supply  of  paper;  that  after  its 
execution  both  parties  treated  it  as  a  valid  contract  for  a 
year's  supply  of  paper;  that  defendant  complied  mth  it  up 
to  about  the  middle  of  January,  1900,  and  then  refused  to 
sell  and  deliver  any  more ;  that,  previous  to  the  time  of  such 
refusal,  defendant  had  received  an  order  for  paper  to  supply 
plaintiff's  factory  for  the  remainder  of  the  term ;  that,  after 
notice  that  it  would  do  so,  plaintiff  purchased  paper  in  the 
open  market,  for  no  more  than  its  needs,  at  a  necessary  in- 
crease in  price  of  $384.02.  As  conclusion  of  law,  the  court 
found  that  the  contract  entered  into  between  the  parties  was 
a  valid  and  legal  contract  for  the  purchase  and  sale  of  all 
the  paper  needed  in  plaintiff's  manufacturing  business  from 
September  1,  1899,  to  September  1,  1900,  and  accordingly 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $384.02,  from  which  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Francis  Williams. 

A,  C,  PrescoH,  for  the  respondent 
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Dodge,  J.  There  is  but  one  controverted  question  of  fact 
in  this  case,  an(f  that  is.  What  meaning  had  the  parties  in 
using  the  expression  contained  in  the  contract  of  August  28, 
1899,  "what  roU-rag  paper  (same  as  has  been  furnished  dur- 
ing the  last  12  months)"  ?  That  the  expression  is  ambiguous 
and  requires  explanation  is,  of  course,  obvious  at  a  glance; 
hence  extrinsic  evidence  was  admissible  to  aid  the  court  in 
its  interpretation;  such  evidence  being,  however,  confined 
within  certain  restrictions.  Obviously,  by  the  reference  to 
the  preceding  year,  it  became  admissible  to  show  what  had 
been  done  between  the  parties  that  year;  and  it  appeared 
without  dispute  that  there  had  been  a  contract  between  them 
for  the  furnishing  of  paper  of  this  description,  of  specified 
^^  eight  and  quality,  to  the  amount  necessary  in  plaintiiFs 
business,  at  the  price  of  $1.42^  per  100  pounds,  to  be  shipped 
l}y  the  defendant  and  received  by  the  plaintiff  as  the  latter 
might  from  time  to  time  order  during  that  year.  Three  con- 
structions are  suggested:  First  (that  of  the  plaintiff),  that 
all  of  these  terms  and  specifications  of  the  previous  year's 
contract  were  by  these  words  embodied  in  the  contract  sued 
on.  Defendant's  counsel  suggests  that  the  words  "same  as 
has  been  furnished"  refer  only  to  the  weight  and  quality, 
while  defendant  himself,  in  correspondence,  finally  con- 
tended that  they  signified  the  same  number  of  pounds  as  fur- 
nished the  preceding  year.  The  court  below,  as  a  deduction 
from  all  of  the  evidence,  has  adopted  the  plaintiff's  construc- 
tion. The  evidence,  besides  proof  of  what  the  previous  con- 
tract had  been,  consisted  of  three  or  four  letters  from  de- 
fendant and  his  agent  to  plaintiff,  and  from  plaintiff  to  him, 
showing  that  the  parties  met  upon  a  purpose  of  providing  by 
contract  for  plaintiff's  needs  of  that  class  of  paper  for  the 
ensuing  year,  in  contemplation  of  the  probabilily  that  prices 
would  be  higher,  and  of  the  fact  that  defendant  needed  to 
have  a  binding  contract  with  plaintiff  before  he  could  safely 
give  his  order  to  the  paper  mills ;  that  both  parties,  with  such 
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contemplation,  assented  to  a  renewal  for  another  year  of  the 
contract  then  existing  between  them.  Such  assent  doubtless 
might  have  constituted  a  contract,  of  which  the  letters  con- 
stituted complete  evidence^  had  the  parties  not  proceeded 
thereafter  to  reduce  to  more  formal  shape  and  to  sign  the 
writing  of  August  28  as  evidence  of  the  contract  between 
them ;  including  therein  a  further  element  with  reference  to 
another  kind  of  paper,  as  to  which  no  definite  agreement  had 
been  reached  until  this  instrument  was  executed.  It  further 
appeared  that  the  character  of  plaintiff's  business  had  been 
known  to  the  defendant  for  a  number  of  years,  and  it  had 
been  customary  for  defendant  and  plaintiff  to  contract  in 
advance  for  the  plaintiff's  entire  consumption  of  certain 
kinds  of  paper.  As  to  this  class  of  extrinsic  or  parol  evi- 
dence of  acts,  conduct,  or  communications,  preceding  the 
execution  of  a  formal  contract,  many  decisions  appear  in 
our  own  Reports,  and  the  lines  of  demarcation  are  reason- 
ably certain.  While  it  is  not  permissible  to  offer  extrinsic 
evidence  of  the  terms  of  the  agreement, — of  what  one  party 
or  the  other  promised, — to  vary,  defeat,  or  add  any  term  in  a 
written  contract,  it  is  permissible,  in  case  of  ambiguity,  to 
introduce  evidence  to  ascertain  the  subject-matter  with  refer- 
ence to  which  parties  proceeded  to  negotiate  and  contract, 
and  their  situation  and  surrounding  circumstances,  so  that 
the  court  may  stand  in  substantially  the  same  light  in  read- 
ing the  wotds  of  the  contract  as  did  the  parties  when  adopt- 
ing those  words.  Nash  v.  Towne,  5  Wall.  689 ;  Minnesota 
L.  Co.  V.  Whiiebreast  C.  Co.  160  111.  85,  43  N.  E.  774 ; 
Sigerson  v.  Cushing,  14  Wis.  527 ;  Nilson  v.  Morse,  52  Wis. 
240,  9  N.  W.  1 ;  Walsh  v.  Myers,  92  Wis.  397,  66  K  W.  250 ; 
BrUiingham  &  H.  L.  Co.  v.  Mafison,  108  Wis.  221,  84  IST.  W. 
183;  Rib  River  L.  Co.  v.  Ogilvie,  113  Wis.  482,  89  K  W. 
483.  These  authorities  refute  the  contention  that  in  no  case 
can  be  admissible  any  communications  between  the  parties  at 
or  prior  to  the  execution  of  the  written  contract    So  far  as 


65i  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

Excelsior  Wrapper  Ca  v.  Messioger,  116  Wi&  54a 

such  communications,  verbal  or  written,  serve  merely  to 
establish  the  situation  or  surroimdings,  they  differ  not  at  all 
from  other  evidence  of  the  same  facts.  So  far,  howev«r,  as^ 
they  relate  to  the  terms  of  agreement  between  the  parties^ 
they  cannot  be  received.  The  writing  must  be  taken  as  their 
final  expression.  1  Greenl.  Ev.  §§  286,  288;  Steele  v. 
ScTiricker,  55  Wis.  134,  143,  12  N.  W.  396 ;  Boden  v.  Maher^ 
105  Wis.  539,  81  K  W.  661. 

Another  class  of  evidence  which  was  offered  in  much 
volume  was  the  subsequent  dealings  and  correspondence  of 
the  parties  under  this  contact,  whence  it  appeared  that  per- 
sistently, from  some  time  in  October  onward,  the  plaintiff 
categorically  and  unequivocally  declared  its  understanding 
that  the  contract  entitled  it  to  all  the  paper  which  its  busi- 
ness demanded,  and  that,  if  that  were  not  furnished,  it  had 
the  right  to  charge  defendant  for  any  necessary  extra  cost 
in  buying  elsewhere.  To  the  declaration  of  this  claim,  de- 
fendant offered  no  suggestion  of  denial  or  dissent  until  after 
there  had  been  ordered  and  shipped  some  38,000  pounds 
more  than  the  entire  consumption  of  the  previous  year,  nor 
until  some  time  in  February,  when,  upon  the  claim  that  he 
had  already  shipped  more  than  the  entire  shipments  of  the 
previous  year,  and  therefore  more  than  the  contract  amount, 
he  refused  to  fill  orders  except  at  a  higher  price.  The  effi- 
cacy of  declarations  and  conduct  of  parties  to  give  practical 
construction  to  ambiguous  expressions  in  their  contracts  has 
been  often  recognized,  and,  in  a  doubtful  case,  may  well  turn  I 

the  scale  in  one  direction  or  the  other.  Hosmer  v.  Mc- 
Donald, 80  Wis.  54,  61,  49  K  W.  112;  Janesville  Cotton 
Mills  V.  Ford,  82  Wis.  416,  430,  52  K  W.  764;  Walsh  v. 
Myers,  92  Wis.  401,  66  N.  W.  250.  We  think  this  evidence 
entirely  sufficient  to  sustain  the  conclusion  of  the  circuit  court 
that  the  parties  intended,  by  the  ambiguous  expression  above 
quoted,  to  declare  their  agreement  that  the  defendant  should 
furnish,  at  the  price  specified,  such  roll-rag  paper  as  the 
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plaintiflf  should  need  in  its  business  from  September  1,  1899,. 
to  September  1,  1900. 

2.  But  appellant  further  contends  that  even,  if  this  con- 
struction be  given  to  the  words  of  the  contract,  it  still  is  not 
binding  upon  the  defendant^  for  want  of  mutuality — First,, 
because,  as  he  asserts,  it  contains  no  undertaking  whatever 
on  the  plaintiff's  part;  and,  secondly,  because,  if  boimd,  the 
contract  only  requires  the  plaintiff  to  take  such  paper  as  it 
chooses,  and  it  mighty  within  its  terms,  refuse  to  take  any.^ 
The  first  of  these  grounds  of  asserted  want  of  mutuality,  we 
think,  is  wholly  contradicted  by  the  very  words  of  the  writ- 
ing, which  closes  with  the  expression,  "to  be  taken  as  or- 
dered," followed  by  the  signature  of  the  plaintiff.  This  we 
have  no  hesitation  in  construing  to  be  an  undertaking  on 
the  part  of  the  plaintiff  to  take,  at  the  price  named,  the 
quantity  specified.  We  therefore  do  not  find  it  necessary  to- 
discuss  whether  an  obligation  so  to  do  would  be  implied  from 
the  mere  signature  of  a  document  declaring  nothing  but  the 
duty  of  the  other  party,  in  analogy  to  the  implication  which 
has  been  held  to  arise  from  a  mere  "acceptance"  of  such  an 
undertaking.  ShadboU  £  B.  I.  Co.  v.  Topliff,  85  Wis.  513, 
55  K  W.  85^;McCall  Co.  v.  Ichs,  107  Wis.  233,  236,  83  X. 
W.  800.  The  latter  contention  presents  a  question  fruitful 
of  many  decisions  by  courts;  the  earlier  of  them  tending 
generally  to  the  view  that,  where  the  agreement  of  one  party 
was  to  furnish  only  that  which  the  other  party  should  desire 
or  order  or  need,  there  was  entire  freedom  from  obligation 
on  the  part  of  the  latter,  and  therefore  no  mutuality.  The 
principle  of  these  cases  has  been  very  lately  declared  in  this 
court,  in  Hoffman  v.  Maffioli,  104  Wis.  630,  80  K  W.  1032 ; 
Teipel  v.  Meyer,  106  Wis.  41,  81  N.  W.  982.  In  later  timea 
courts  have  fully  recognized,  however,  that  when  the  discre- 
tion, wants,  or  needs  of  a  party  are  referred  to  an  existing 
situation,  such  as  an  established  business  or  a  known  enter- 
prise, and  intended  to  be  controlled  thereby,  there  becomes 
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Added  a  measure  of  certainty  sufficient  to  give  to  the  contract 
mutuality.  Thus,  an  agreement  to  carry  all  coal  which  the 
other  party  might  desire  to  have  carried  in  a  given  period, 
while  wholly  uncertain  if  the  other  party  has  no  coal  and  is 
engaged  in  no  business  or  enterprise  to  regulate  his  desire  to 
flhip,  is  reasonably  certain  in  the  case  of  a  mine  t)wner,  the 
product  of  whose  mines  will  regulate  the  quantity  which  he 
will  need,  and  therefore  be  likely  to  desire,  to  ship,  if  the  con- 
struction be  adopted  that  his  option  is  to  be  controlled  by  the 
•course  of  such  business.  The  underlying  principle  of  this 
^iistinction  was  expressed  in  McCall  Co.  v.  Icks,  107  Wis. 
233,  83  N.  W.  300,  where  the  defendant  agreed  to  buy  a 
specified  number  of  all  dress  patterns  which  the  plaintiff 
should  issue.  It  being  made  to  appear  that  the  plaintiff  was 
in  the  business  of  manufacturing  and  issuing  patterns  of 
various  descriptions  as  the  market  needs  required,  it  was  held 
that  the  conduct  of  the  plaintiff's  business,  although  prospec- 
tive, would  give  a  sufficient  measure  of  certainty  as  to  the 
number  agreed  to  be  purchased  to  make  the  contract  valid 
and  binding  upon  both  parties.  Other  illustrative  cases  are 
Wells  V.  Alexandre,  130  K  Y.  642,  29  K  E.  142 ;  Minnesota 
Lumber  Co.  v.  Whitehreast  Coal  Co.  160  111.  85,  43  N.  E. 
774;  Parker  v.  Pettii,  43  N.  J.  Law,  512;  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt  £  Nut  Co.  114  Fed.  77; 
Hiclcey  v.  O'Brien,  123  Mich.  611,  82  K  W.  241 ;  Boden  v. 
Maker,  105  Wis.  539,  81  N.  W.  661;  McCall  Co.  v.  Icks, 
supra.  The  situation  presented  in  the  instant  case  falls 
clearly  within  the  principle  of  the  later  decisions.  The  plaint- 
iff had  an  established  business,  of  character  and  magnitude 
Well  known  to  the  defendant.  It  could  not,  with  profit  to 
itself,  seriously  modify  the  volume  of  that  business  for  the 
mere  purpose  of  increasing  or  diminishing  the  amount  of 
any  given  class  of  supplies.  The  exact  quantity  of  paper, 
therefore,  which  it  would  want  or  need  in  that  business  dur- 
ing a  prospective  year,  while  uncertain  at  the  time  of  the 
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making  of  the  contract,  was  sure  to  become  reasonably  cer 
tain  in  the  course  of  the  year  3  and  the  contract  was  not 
merely  an  optional  one  with  the  plaintiff,  but  bound  it  as 
well  to  take,  as  it  did  the  defendant  to  furnish,  such  paper, 
of  the  quality  designated,  as  should  be  needed  for  that  busi- 
ness. This,  under  the  authorities  above  cited,  constitutes 
sufficient  mutuality  to  give  full  validity  to  the  contract,  and 
make  either  party  liable  to  the  other  for  its  breach. 

The  foregoing  disposes  of  all  the  grounds  of  error  as- 
signed by  appellant.  The  competent  evidence,  even  if  some 
of  doubtful  competency  was  admitted,  fully  supported  the- 
construction  given  by  the  trial  court  to  the  ambiguous  words 
used  in  the  written  contract,  which  upon  that  construction 
became  certain  and  mutual.  The  breach  of  the  contract  as 
so  construed,  and  the  damage  thereby  caused  to  plaintiff,  are 
not  controverted.    The  judgment  was  right 

By  the  Court. — Judgment  affirmed. 


Wakbubtow,  Administrator,  A'ppeUant,  vs.  Williams,  Ad-^ 
ministrator.  Respondent 

January  H — February  5,  190$, 

WilU:  Construction:  Rights  of  beneficiary:  Estates  of  decedents: 
OJaim  for  support, 

1.  A  testator  expressly  charged  his  estate  with  the  support  of  his 
son  Henry  "during  his  natural  life/'  and  expressly  provided 
that  in  case  said  son  surylved  his  mother,  and  remained  un- 
married, as  he  did,  "all  of  his  real  and  personal  estate  remain- 
ing" should  go  to  his  said  son  "during  his  natural  life,  for  his 
said  Henry's  support,"  and  at  his  death  to  be  divided  equally 
between  the  testator's  "legal  surviving  heirs,  share  and  share - 
alike."  Held,  that  said  son  Henry,  by  virtue  of  such  provision 
of  the  will,  had  the  absolute  right  to  such  support  out  of  his 
father's  estate.  Independently  of  any  contract  with  any  one  au- 
thorized to  represent  the  estate. 
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Z.  In  sucli  case,  the  rights  of  the  testator's  heirs  in  his  estate  are 
subject  and  subordinate  to  Henry's  right  to  support. 

.3.  Plaintiff,  a  grandson  of  said  testator,  and  nephew  of  Henry, 
after  the  death  of  testator's  widow,  furnished  said  Henry  with 
his  support,  etc.  On  the  death  of  Henry,  plaintiff  was  ap- 
pointed administrator  of  Henry's  estate  and  filed  his  claim 
therein  for  such  support,  and,  on  its  allowance,  filed  it  against 
testator's  estate.  Held,  that  plaintiff  was  entitled  to  reason- 
able compensation  out  of  the  estate  of  testator  for  the  support 
so  furnished. 


Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Ejcbwan,  Circuit  Judge.    Reversed. 

It  appears  from  the  records  and  is  undisputed:  That= 
Frederick  Kelfe  died  November  22.  1887,  leaving  a  last  will 
,and  testament^  which  was  admitted  to  probate  January  17, 
1888,  and  which  contained,  among  other  things,  the  follow- 
ing provisions : 

"I  give  and  bequeath  unto  my  beloved  wife,  Sarah,  during 
lier  natural  life,  all  my  estate,  both  real  and  personal,  of 
which  I  may  die  possessed,  with  full  power  to  sell,  convey, 
and  dispose  of  all  and  any  of  said  property  and  invest  and 
reinvest  the  proceeds  thereof  as  to  her  may  seem  best  for  the 
comfort  and  support  of  herself  and  our  son  Henry  B.,  whose 
support  during  his  natural  life  is  herewith  charged  against 
said  estate  until  the  death  of  said  Henry  B.,  unless  he,  said 
Henry  B.,  shall  hereafter  marry,  in  which  latter  case  said 
Henry  B.  shall  be  placed  upon  the  same  footing  as  my 
-other  children  to  a  share  in  my  said  estate,  and  if  my  son 
Henry  B.  shall  survive  my  said  wife,  and  be  unmarried,  all 
•of  said  real  and  personal  estate  remaining  shall  go  to  said 
son  Henry  B,  during  his  natural  life,  for  his,  said  Henry's 
support,  and  at  his  death,  if  he  be  then  unmarried,  the  re- 
mainder of  said  estate  to  be  divided  equally  between  my  legal 
surviving  heirs,  share  and  share  alike,  and  to  the  living 
heirs  of  my  immediate  heirs,  as  the  case  may  be.  .  .  . 
Said  estate  subject  to  all  my  just  debts,  and  the  expense  of 
my  last  sickness  and  funeral  and  burial.  And  furthermore 
all  transfers,  sales,  and  conveyances  to  be  made  by  my  said 
■wife  as  aforesaid,  amounting  to  the  sum  of  twenty-five  dol- 
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lars  or  upwards,  at  any  one  time,  shall  be  first  approved  by 
the  executor  hereinafter  named,  except,  of  course,  such  prop- 
erty as  by  law  becomes  the  property  of  a  widow  absolutely." 

Therein  he  named  his  son  Thomas  as  sole  executor  of  his 
last  will  and  testament  At  the  time  of  his  death,  Frederick 
Relfe  left  him  surviving  his  widow,  Sarah,  and  seven  chil- 
dren, to  wit,  Henry  B.,  Thomas,  Otto,  Sarah  (mother  of  the 
plaintiff),  Fred,  Mary,  and  Jane.  Thomas,  so  named  as 
executor,  failed  to  qualify,  and  the  defendant  Francis  Will- 
iams  was  appointed  administrator  with  the  will  annexed,  in 
his  place.  The  widow  provided  for  the  comfort  and  sup- 
port of  said  Henry  B.  during  her  life,  as  provided  in  the 
will.  Henry  B.  died  March  3,  1899,  without  ever  having 
any  children  or  being  married.  Upon  the  death  of  the  widow, 
and  from  March  26,  1895,  to  March  3,  1899,  Henry  B.  re- 
sided with,  and  was  kept,  cared  for,  and  boarded  by,  the 
plaintiff.  TJpon  the  death  of  Henry  B.  the  plaintiff  was 
appointed  the  administrator  of  his  estate,  and  as  such  filed  a 
claim  against  the  estate  of  Henry  B.,  deceased,  for  the  sup- 
port so  furnished  by  him,  and  the  same  was  allowed  against 
the  estate  of  said  Henry  B.  Thereupon  the  plaintiff,  as  such 
administrator,  filed  such  claim  so  allowed  against  the  estate 
of  Frederick  Relfe,  deceased,  the  same  was  disallowed  by  the 
county  courts  and  upon  appeal  from  the  judgment  of  such 
disallowance  the  same  was  disallowed  by  the  circuit  court, 
where  the  judgment  of  the  county  court  was  afiirmed.  From 
the  judgment  entered  thereon  accordingly,  the  plaintiff 
brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 

A.  C.  Shaw  J  and  for  the  respondent  on  that  of  Francis  Will- 
iamSj  in  persorm. 

Cassodat,  0.  J.  The  plaintiff  was  the  grandson  of  Frede- 
rick Relfe,  deceased,  and  the  nephew  of  his  intestate,  Henry 

B.  Relfe.    The  latter  was  seemingly  unable  to  care  for  him- 
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self,  and  so  was  provided  for  in  his  father's  wiU.  The  plaint- 
iff's grandmother  had  during  her  life  cared  for  and  supported 
Henry  B.  as  directed  in  her  husband's  will.  Upon  her  death 
the  plaintiff,  apparently  relying  upon  assurance  of  some  of 
his  uncles  and  aunts  and  mother  that  the  estate  of  his  grand- 
father was  charged  with  the  support  of  his  uncle  Henry  B., 
took  him  to  his  own  home,  and  there  furnished  him  with  sup- 
port and  maintenance  during  the  balance  of  his  life.  Some  of 
his  uncles  and  aunts  made  some  small  payments  on  account 
of  such  support,  but  after  the  death  of  Henry  B.  such  obli- 
gations to  pay  were  repudiated,  and  some  of  them  denied  the 
liability  of  the  estate.  The  court  found  that  neither  the 
plaintiff  nor  his  intestate  had  ever  contracted  with  that 
estate,  or  with  any  one  authorized  to  bind  that  estate,  for 
such  support,  and  for  that  reason  disallowed  the  claim  of  the 
plaintiff  for  such  support  The  testator,  Frederick  Relfe, 
had  expressly  charged  his  estate  with  the  support  of  Henry 
B.  "during  his  natural  life,"  and  expressly  provided  that  in 
case  Henry  B.  survived  his  mother,  and  remained  unmarried, 
as  he  did,  "all  of  said  real  and  personal  estate  remaining'' 
shall  go  to  his  "son  Henry  B.  during  his  natural  life,  for  his 
said  Henry's  support,  and  at  his  death  ...  be  divided 
equally  between"  the  testator's  "legal  surviving  heirs,  share 
and  share  alike."  Henry  B.,  by  virtue  of  such  provisions  of 
the  will,  had  the  absolute  right  to  such  support  out  of  such 
estate,  independently  of  any  contract  with  any  one  author- 
ized to  represent  the  estate.  The  right  of  the  children  of  the 
testator  in  such  estate  was  necessarily  subject  and  subordinate 
to  such  right  of  support  so  expressly  provided  for.  The  rul- 
ing of  the  trial  court  in  effect  modifies  the  provisions  of  the 
will  mentioned,  and  gives  the  entire  estate  to  the  testator's 
children,  freed  from  such  charge  for  support  The  plaintiff, 
the  grandson  of  the  testator,  furnished  the  support  thus 
secured  by  iJie  wiU.  His  equitable  right  to  the  same  out  of 
the  estate  is  certainly  superior  to  the  rights  of  those  who  took 
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the  estate  subject  to  such  charge.  If  authoritiee  are  wanted 
to  so  plain  a  proposition,  they  may  be  found  in  the  decisions 
of  this  court,  as  well  as  other  courts.  A  few  are  cited :  Batch- 
elder  V.  Batchelder,  20  Wis.  452 ;  In  re  Goodrich's  Estate,  38 
Wis.  492  J  Knox  v.  Knox,  59  Wis.  172, 18  K  W.  155 ;  Jones 
V.  Jones,  66  Wis.  310,  28  N.  W.  177 ;  Bwmham  v.  Norton, 
100  Wis.  8,  76  K  W.  304 ;  Derse  v.  Derse,  103  Wis.  113,  79 
N.  W.  44;  Swarthotd  v.  Swarihout,  111  Wis.  102,  86  N.  W. 
558.  Thus  in  one  of  the  cases  cited  the  will  provided  that 
the  testator's  wife  should  "  'have  a  home  and  good  support  as 
long  as  she  lives  on  the  home  premises,  board  and  clothing, 
money  for  reasonable  expenses,  or,  at  her  option,  $200  i)er 
year  while  she  remains  my  widow,  and  $100  thereafter  dur- 
ing her  natural  life.'  Held,  that  the  intention  here  mani- 
fested is  that  the  home  farm  shall  be  primarily  chargeable 
with  the  maintenance  of  the  widow."  Estate  of  Goodrich, 
supra.  We  must  hold  that  the  plaintiff  is  entitled  to  reason- 
able compensation  for  the  support  so  furnished  out  of  the 
estate  of  Frederick  Relfe,  deceased,  and  that  the  trial  court 
and  the  county  court  improperly  rejected  the  same. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  reverse 
the  judgment  of  the  county  courts  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Maddbw,  Respondent,  vs.  Kjnney  and  others,  Appellants. 
Same,  Appellant^  vs.  Sweet  and  others,  Respondents. 

January  14,  15 — February  5,  190S. 

BcKooU  and  school  districts:  Board  of  education:  Power  to  contract 
for  text  hooks:  City  charter:  Common  council:  Statutes:  Plead- 
ing: Injunction:  Appeal  and  error:  Res  adjudlcata:  Parties, 

1.  Sec.  614,  R.  8.  1878,  declared  that  the  several  boards  of  educa* 
tion  in  cities  should  determine  what  school  books  shonld  be 
used,  and  that  any  such  board  might  be  authorized  by  thei 
Vol.  116  — 86 
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board  of  aldermen,  common  council,  or  trustees  to  purchase 
text  books  for  use  in  the  public  schools.  Sec.  515  declared  that 
such  board  should  be  charged  with  all  the  duties  imposed  on 
school  district  boards,  so  far  as  they  were  not  expressly  pro- 
vided for  or  limited  by  special  provisions  of  the  act  of  incor- 
poration, or  other  act  under  which  such  body  was  constituted, 
and  that  every  city  not  having  a  system  of  school  government 
specially  provided  by  law  should  be  governed  by  the  provisions 
of  ch.  27,  R.  S.  1878.  Sec.  514  was  amended  at  various  times 
and,  as  amended  by  ch.  308,  Laws  of  1891.  was,  as  sec.  440a, 
re^nacted  verbatim  as  part  of  the  codification  of  the  school 
laws  of  1897  (ch.  354,  Laws  of  1897),  and  is  now  sec.  440a, 
Stats.  1898.  Sec.  515  was  dropped  out  of  the  codification  of 
1897,  but  less  than  four  months  thereafter  was  literally  re-en- 
acted by  the  same  legislature,  and  is  now  sec.  515,  Stats.  1898. 
The  charter  of  Fond  du  Lac  (sec.  10,  subch.  XV,  ch.  153,  Laws 
of  1883)  provides  that  the  board  of  education  "shall  establish 
the  text  books  to  be  used"  in  that  city.  Sec.  4986,  Stats.  1898, 
provides  that  the  laws  contained  in  the  Revised  Statutes  shall 
apply  to  and  be  in  force  in  each  city  in  the  state,  as  far  as  the 
same  are  applicable  and  not  inconsistent  with  the  charter  of 
any  such  city,  but  that  when  the  provisions  of  any  such  char- 
ter are  at  variance  with  the  provisions  of  the  Revised  Statutes, 
the  provisions  of  such  charter  shall  prevail  unless  a  different 
intention  is  plainly  manifested.    Held: 

(1)  That  neither  sec.  514,  as  it  existed  in  the  Revised  Stat- 
utes of  1878,  nor  as  modified  and  finally  reduced  to  the  form 
expressed  in  sec.  440a.  Stats.  1898,  took  away  any  of  the  pow- 
ers granted  by  ch.  153,  Laws  of  1883,  to  the  board  of  educa- 
tion of  the  city  of  Fond  du  Lac. 

(2)  That  such  board  of  education  had  the  power  to  make  an 
order  for  furnishing  text  books  in  the  public  schools  of  Fond 
du  Lac,  binding  upon  the  tax  payers  and  patrons  of  its  schools 
for  the  term  of  five  years,  without  the  approval  of  the  common 
council. 

(3)  That  such  board  of  education  having  such  power,  in  an 
action  to  restrain  the  execution  of  such  an  order,  allegations 
of  the  complaint  as  to  inexpediency,  impropriety,  and  bad  mo- 
tives of  certain  members  of  the  board  are  of  no  significance. 

2.  Under  the  charter  of  Fond  du  Lac  (ch.  152,  Laws  of  1883),  the 
board  of  education  has  the  power  to  establish  the  text  books 
to  be  used  in  such  city,  and.  acting  under  that  power,  such 
board  adopted  certain  text  books  "as  the  regular  text-books*' 
in  the  branches  thereby  covered  "in  the  city  schools  of  Fond 
du.  Lac  for  the  next  five  years"  then  following,  and  entered 
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into  a  five-year  contract  with  the  publishers  to  furnish  to  pur- 
chasers the  latest  edition  thereof  at  certain  enumerated  prices. 
In  an  action  to  restrain  the  consummation  of  such  contract, 
the  complaint,  in  addition  to  setting  forth  the  facts  as  to  the 
contract,  contained  numerous  allegations  of  undue  influence 
brought  to  bear  upon  certain  members  of  the  board,  and  bad 
motives  on  their  part  in  the  action  taken.  A  preliminary  in- 
junction was  granted  which  the  court  refused  to  dissolve. 
Held,  that  the  complaint  failed  to  state  a  cause  of  action  for 
an  injunction,  or  any  equitable  relief,  and  the  injunction  was 
improperly  granted  and  improperly  continued. 

2,  Where  a  trial  court  refuses  to  dissolve  an  injunction  such  rul- 
ing is  not  res  adjudicata  on  appeal. 

4.  Where  a  board  of  education  is  a  mere  agency  or  instrumentality 
of  the  city  government,  and,  as  such,  incapable  of  being  sued, 
it  is  not,  as  such,  a  necessary  party  to  an  action  to  enjoin  the 
consummation  of  an  order  of  such  board  changing  the  school 
books  to  be  used  in  the  city  schools. 

Appeals  from  orders  of  the  circuit  court  for  Fond  du  Lac 
county:  Michael  Kibwah,  Circuit  Judge.  One  order  af- 
firmed;  the  other  reversed. 

In  this  case  the  plaintiff  appeals  from  each  of  two  orders 
sustaining  two  separate  demurrers  to  tKe  complaint  entered 
January  6,  1902,  and  the  defendants  named  appeal  from  an 
order  refusing  to  dissolve  the  preliminary  injunction  and 
continuing  the  same  in  force,  made  October  19,  1901.  It 
appears  from  the  complaint,  and  is  undisputed,  that  July  30, 
1901,  Ginn  &  Co.  submitted  a  proposition  in  writing  to  the 
board  of  education  of  the  city  of  Fond  du  Lao  to  the  effect 
that,  in  consideration  of  the  adoption  by  the  board  "for  the 
term  of  five  years"  of  the  list  of  text-books  therein  named, 
they  thereby  agreed  to  supply  the  same  in  the  latest  editions 
at  the  prices  therein  named ;  and  would  also  exchange  deal- 
ers' stock  of  new  books  of  the  kind  then  in  use  on  the  basis  of 
dollar's  worth  for  dollar's  worth,  list  prices,  transportation 
free  on  introductory  exchange  supplies.  On  the  same  day  the 
hoard  of  education  resolved,  in  effect^  that  such  text-books 
^T)e  adopted  and  used  as  the  regular  text-books"  in  the 
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branches  therein  named  "in  the  city  schools  of  Fond  du  Lac 
for  the  next  five  years"  then  following.  The  complaint  con- 
tains numerous  allegations  of  imdue  influence  brought  to 
bear  upon  certain  members  of  the  board,  and  bad  motives  on 
their  part  in  the  action  taken. 

For  the  plaintiff  the  cause  was  submitted  on  the  brief  of 
Edward  8.  Bragg. 

J.  M.  Oooding,  attorney,  and  D.  D.  Sutherland,  of  counsel, 
for  defendants. 

Cassodat,  O.  J.  The  important  question  in  the  case  is  as 
to  whether  the  board  of  education  had  the  power  to  make  a 
contract  for  furnishing  text-books  in  the  public  schools,  bind- 
ing upon  the*  plaintiff  and  other  citizens  and  taxpayers  and 
patrons  of  the  school  for  the  term  of  five  years,  without  the 
approval  of  the  common  council  of  the  city.  This  is  the 
principal  question  involved  in  both  appeals,  and  its  deter^ 
mination  necessarily  depends  upon  the  construction  to  be 
given  to  certain  portions  of  the  statutes.  The  defendants 
claim  that  the  board  had  such  power,  and  rely  upon  the  pro- 
visions of  the  city  charter.  Subch.  XV,  ch.  152,  Laws  of 
1883.  That  subchapter  contains  seventeen  sections,  and  is 
entitled  "Department  of  Education."  The  tenth  section  of 
that  subchapter  expressly  provided : 

"The  board  of  education  shall,  from  time  to  time,  make 
such  rules  and  regulations  for  the  government  and  organiza- 
tion of  schools,  for  the  reception  and  instruction  of  pupils, 
and  their  transfer  from  one  school  tx>  another,  and  for  the 
promotion  and  good  order  and  discipline  in  schools,  as  to  it 
shall  seem  expedient,  and  also  for  the  care  and  management 
of  the  several  school  rooms,  fixtures,  furniture,  and  apparatus 
in  the  city,  ojnd  shall  establish  the  text  hooks  to  he  used 
titer ein.'* 

At  the  time  that  subchapter  was  enacted,  ch.  27,  B.  S. 
1878,  entitled,  "Of  Common  Schools,"  was  in  force,  with 
amendments  as  to  certain  sections.     That  chapter  contained 
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one  hundred  and  forty-one  sections,  being  sections  412  to 
553,  inclusive.    Sec.  514  of  that  chapter  declared: 

"The  several  boards  of  education,  or  other  bodies  having 
the  government  in  cities  or  incorporated  villages  of  the  public 
schools,  shall  determine  what  school  and  tesit  books  shall  be 
used  in  the  several  branches  of  study  pursued  in  the  schools, 
and  shall  make  a  list  of  such  books^  file  a  copy  with  their 
clerk  or  secretary  and  keep  a  copy  publicly  posted  in  each 
school  building.  When  any  such  text  books  shall  have  been 
adopted,  they  shall  not  be  changed  for  the  term  of  three 
years,  nor  thereafter  without  the  consent  of  the  state  superin- 
tendent Any  such  board  may  be  authorized  by  the  board  of 
aldermen,  common  council  or  trustees,  to  purchase  text 
books  for  use  in  the  public  schools,  and  to  loan  or  furnish 
them  to  pupils  under  such  conditions  or  regulations  as  they 
may  prescriba" 

And  sec  515  declared: 

"Every  such  board  or  other  body  aforesaid  shall  have  all 
the  powers,  and  be  charged  with  all  the  duties  imposed  by 
these  statutes  on  school  district  boards,  so  far  as  the  same  are 
not  provided  for  or  limited  by  the  special  provisions  of  the 
act  of  incorporation,  or  other  act  under  which  such  board  or 
body  is  constituted.  Every  city  or  village  not  having  a 
system  of  school  government  specially  provided  by  law  there- 
for, shall  be  governed  by  the  provisions  of  this  chapter." 

A  few  days  after  such  adoption  of  the  city  charter  of  Fond 
du  Lac,  the  same  legislature  amended  sec.  614  by  dropping 
out  the  words  "or  incorporated  villages,"  and  also  dropping 
out  the  clause  requiring  "the  consent  of  the  state  superintend- 
ent" to  the  change  of  text-books,  and  all  the  balance  of  the  sec- 
tion; and  in  lieu  thereof  declared: 

"Any  board  of  education  in  any  city  where  the  district  sys- 
tem is  not  in  force,  may,  under  the  limitations  of  this  act, 
order  changes  in  text  books :  provided  that  said  changes  shall 
be  approved  by  the  common  coxmcil  or  board  of  aldermen  of 
such  city,  and  the  aforesaid  boards  of  education  are  hereby 
authorized  to  purchase  text  books  for  use  in  the  public 
schools,  and  to  loan  or  furnish  them  to  pupils  under  such  con- 
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ditions  or  regulations  as  they  may  prescribe.  But  no  text 
books  shall  be  permitted  in  any  free  public  schools  which 
would  have  a  tendency  to  inculcate  sectarian  ideas."  Sec.  3, 
ch.  251,  Laws  of  1883. 

March  19,  1891,  sec.  5,  subch.  XV,  of  the  city  charter  of 
Fond  du  Lac  (cL  152,  Laws  of  1883),  was  amended  by  add- 
ing a  new  subdivision,  as  follows : 

"(5)  To  construct  suitable  new  school  buildings  and  equip 
the  same,  and  buy  school  sites  with  necessary  grounds  there- 
for, but  only  by  and  with  the  consent  and  concurrence  of  the 
common  council,"  with  a  clause  against  the  expenditure  of 
money  without  being  "previously  appropriated  by  the  com- 
mon council."    Sec.  6,  di.  25,  Laws  of  1891. 

But  no  attempt  was  made  therein  to  otherwise  change  any 
of  the  provisions  of  subch.  XV  of  the  charter.  A  few  weeks 
afterwards  the  same  legislature  amended  sec.  514  as  amended 
by  sec  3,  ch.  251,  Laws  of  1883,  so  as  to  require  the  list  of 
text-books  to  be  "publicly"  posted,  and  excepting  out  from 
the  provisions  "such  city  or  cities  as  furnish  to  the  pupils  at- 
tending the  public  schools  therein  free  text  books,"  but  other- 
wise left  the  section  substantially  as  it  was  before.  Sec.  2, 
ch.  308,  Laws  of  1891.  All  such  legislation  was  prior  to  the 
amendment  to  the  constitution  which  prohibits  the  legislature 
"from  enacting  any  special  or  private  law  .  .  .  for 
amending  the  charter  of  any  city."  Sec.  31,  art.  IV,  Const 
Ch.  27,  R.  S.  1878,  entitled  "Of  Common  Schools,"  was 
amended,  codified,  and  revised  by  ch.  354,  Laws  of  1897,  and 
sec.  514,  as  amended  by  sec.  2,  ch.  308,  Laws  of  1891,  was 
re-enacted  verbatim,  but  as  No.  440a,  and  placed  in  a  differ- 
ent connection,  instead  of  being  continued  as  sec.  514,  and 
hence  that  number  was  dropped  out  of  such  codification ;  and 
so  was  sec.  515,  R.  S.  of  1878,  quoted  above,  and  which  had 
continued  in  force  and  unchanged  down  to  the  time  of  such 
codification.  May  4,  1897.  Apparently  sec.  515  was  so 
dropped  out  of  such  codification  by  mistake,  since  the  same 
legislature  at  an  adjourned  session  thereof,  less  than  four 
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months  thereafter,  re-enacted  the  same  literally  (sec.  515, 
ch.  380,  p.  998,  Laws  of  1897)  ;  and  the  same  has  since  been 
continued  as  sec.  515,  Stats.  1898.  Thus  it  appears  that  sec. 
514  of  the  Revised  Statutes  of  1878,  with  slight  amendments, 
continued  down  to  May  1,  1891,  and  since  that  time  it  has 
continued  the  same,  as  therein  expressed,  down  to  the  present 
time,  either  by  that  number  or  as  sec.  440a.  With  sec.  514 
in  force  as  indicated,  the  special  charter  of  the  city  of  Fond 
du  Lac  was  adopted  March  26,  1883,  with  a  subchapter  en- 
titled "Department  of  Education,"  as  mentioned.  A  few 
days  afterwards  the  same  legislature  amended  sec.  514  as  in- 
dicated, apparently  without  any  intention  of  changing  any 
of  the  provisions  of  such  special  charter.  So,  as  indicated, 
the  l^islature  of  1891  amended  such  special  charter  by  add- 
ing a  clause,  and  then  a  few  weeks  afterwards  amended  sec. 
514,  as  mentioned,  without  indicating  any  purpose  of  taking 
away  any  of  the  powers  thus  granted  to  the  board  of  educa- 
tion of  the  city  of  Fond  du  Lac  by  such  special  charter.  This 
is  also  manifest  from  the  fact  that  during  the  last  twenty-four 
years,  with  the  short  interval  mentioned,  sec.  515,  quoted 
above,  has  all  the  time  been  in  force.  To  that  section  must 
be  applied  the  well-known  maxim,  "Expressio  unius  est  ex- 
clusio  alterius/'  State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  578,  90  N.  W.  1067,  and  cases  there  cited.  When 
so  applied,  the  section  declares,  in  effect,  that  the  powers  and 
duties  of  boards  of  education  as  prescribed  by  the  general 
statutes  shall  not  apply  to  any  city  or  village  ^Tiaving  a  sys- 
tem of  school  government  specially  provided  by  law  there- 
for."   Another  section  of  the  statutes  provides : 

"All  the  laws  contained  in  these  Revised  Statutes  shall 
apply  to  and  be  in  force  in  each  and  every  city  and  village  in 
the  state  as  far  as  the  same  are  applicable  and  not  incon- 
sistent with  the  charter  of  any  such  city  or  village ;  but  when 
the  provisions. of  any  such  charters  are  at  variance  with  the 
provisions  of  these  Revised  Statutes,  the  provisions  of  such 
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charters  shall  prevail  unless  a  different  intention  be  plainly 
manifested."  Sec.  4986,  R.  S.  1878,  and  sec  4986,  Stats. 
1898. 

The  next  section  provides 

"None  of  the  general  provisions  of  these  Revised  Statutes 
shall  be  construed  so  as  to  effect  or  repeal  the  provisions  of 
any  special  acts  relating  to  particular  counties,  towns,  cities 
or  villages  or  the  officers  or  offices  thereof  unless  such  special 
acts  are  enumerated  in  the  acts  hereby  repealed."  Sec  4987, 
R.  S.  1878,  and  sec  4987,  Stats.  1898. 

These  sections  have  frequently  been  construed  as  keeping 
cities  under  special  charters  from  being  affected  by  the  gen- 
eral statutes.  Baines  v.  Janesville,  100  Wis.  369,  376,  75  N. 
W.  404,  and  cases  there  cited ;  Harris  v.  Fond  du  Lac,  104 
Wis.  44,  80  N.  W.  66.  Nor  is  the  rule  frustrated  by  the  fact 
that  sec  514,  as  it  formerly  existed,  was  amended,  and  finally 
placed  in  another  portion  of  the  statutes  as  sec  440a,  as  men- 
tioned. The  statutory  rule  of  construction  in  case  of  such  dis- 
placement is : 

"The  provisions  of  these  Revised  Statutes,  so  far  as  they 
are  the  same  in  substance  as  those  of  existing  laws,  shall  be 
construed  as  a  continuation  of  such  laws  and  not  as  new  en- 
actments."   Sec  4985. 

Of  course,  "one  legislature  has  no  power  to  bind  a  subse- 
quent legislature  as  to  the  form  of  expression  to  be  used  in 
repealing  or  modifying  a  prior  statute."  Baines  v.  Janes- 
ville, 100  Wis.  369,  75  N.  W.  404.  But  the  intention  of  the 
legislature  must  be  ascertained  from  the  language  employed, 
and  not  from  a  supposed  intention  not  expressed.  We  must 
liold  that  neither  sec.  514,  as  it  existed  in  the  Revised  Stat- 
utes of  1878,  nor  as  modified  and  finally  reduced  to  the  form 
expressed  in  sec  440a,  Stats.  1898,  took  away  any  of  the 
j^owers  granted  to  the  board  of  education  of  the  city  of  Fond 
du  Lac  by  the  subchapter  of  its  charter  entitled  "Department 
of  Education,"  as  amended. 

The  board  of  education  having  the  power  and  right  in  its 
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<liscretion  to  ^'establisli  the  text-books  to  be  used"  in  the  city, 
the  allegations  of  the  complaint  as  to  inexpediency,  impro- 
priety, and  bad  motives  of  certain  members  of  the  board  are 
of  no  significance.  State  ex  rel.  Rose  v.  Superior  Court  of 
Milwaukee  Co.  105  Wis.  677,  81  K  W.  1046 ;  Metzger  v. 
Hochrein,  107  Wis.  267,  270,  83  N.  W.  308;  Marshfield  L. 
4t  L.  Co.  V.  John  Week  Lumber  Co.  108  Wis.  274,  275,  84 
IT.  W.  434.  We  must  hold  that  the  preliminary  injunction 
-was  improperly  granted,  and  was  improperly  continued.  For 
the  same  reasons  we  must  hold  that  the  complaint  fails  to 
state  a  cause  of  action  for  an  injunction,  or  any  equitable  re- 
lief. Clearly,  the  ruling  of  the  trial  court  upon  that  question 
is  not  res  adjudicata  on  this  appeal.  Hackett  v.  Carter,  38 
Wis.  394;  Watson  v.  Appleton,  62  Wis.  267,  22  K  W.  475 ; 
Schoenleber  v.  Burkhardt,  94  Wis.  575,  69  N.  W.  343. 

2.  Counsel  for  the  defendants  contend,  and  the  trial  court 
held,  that  there  was  a  defect  of  parties  defendant  by  the  fail- 
ure to  make  the  board  of  education,  as  such,  a  party  to  the 
action.  But,  as  argued  in  behalf  of  the  plaintiff,  the  board 
was  a  mere  agency  or  instrumentality  of  the  city  govern- 
ment, and  as  such,  incapable  of  being  sued,  and  hence  not  a 
necessary  party  to  the  action.  Klaus  v.  Green  Bay,  34  Wis. 
628 ;  Gardner  v.  New  York,  10  N.  Y.  409. 

By  the  Court. — The  order  of  the  circuit  court  sustaining 
the  demurrer  is  affirmed,  but  only  on  the  ground  that  the 
complaint  states  no  cause  of  action ;  and  the  order  of  the  cir- 
cuit court  refusing  to  dissolve  the  preliminary  injunction 
and  continuing  the  same  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to  law. 
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.  117      ^76     Smith  and  others,  Respondents,  vs.  Smith,  imp,,  Appellant. 

li  117       ^77 

I  -  January  IS— February  5,  190S. 

Deeds:  Presumption  as  to  delivery  from  having  been  recorded: 
Wills:  Construction:  Vested  remainder, 

1.  It  appeared  from  the  testimony  that  a  deed,  which  had  been  re- 

corded, had  been  executed  after  the  grantor  had  been  sued; 
that  he  had  stated  that  he  deeded  the  land  to  defeat  any  judg- 
ment that  might  be  recovered;  that  the  grantee  paid  no  con- 
sideration for  the  conveyance,  and  had  no  knowledge  of  its 
execution  or  of  the  fact  that  it  was  placed  on  record,  which 
was  done  by  the  grantor,  until  some  time  thereafter,  and  there 
was  evidence  tending  to  show  that  the  deed  never  was  in  pos- 
session of  the  grantee.  Held,  that  such  facts  were  sufficient  to 
rebut  the  prima  facie  presumption  of  delivery  arising  from 
the  recording  of  the  deed. 

2.  Testator  devised  a  life  estate  in  all  his  property  to  his  wife  so 

long  as  she  remained  his  widow,  and,  at  her  death,  directed 
that  the  property  be  equally  divided  between  four  of  his  chil- 
dren. The  third  clause  of  the  will  provided  that,  if  the  wife 
should  marry,  the  property  should  be  sold,  and,  after  paying 
his  wife  certain  bequests,  the  remainder  should  be  divided 
among  the  same  four  children.  The  will  also  declared  that  no 
other  person  or  persons,  except  those  mentioned,  should  have 
any  share  in  the  property,  and  that  he  had  previously  given  to 
his  other  children  all  he  intended  them  to  have.  Held,  that 
'  under  sec.  2037,  R.  S.  1878  (providing  that  future  estates  in 
land  are  vested  when  there  is  a  person  in  being  who  would 
have  an  immediate  right  to  the  possession  of  the  lands  upon 
the  ceasing  of  the  intermediate  or  preceding  estate;  and  con- 
tingent whilst  the  person  to  whom  or  the  event  upon  which 
they  are  limited  to  take  effect  remains  uncertain),  the  inter- 
ests of  the  four  children  mentioned  vested  at  once  on  the  death 
of  the  testator. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kichland 
county :  Geo.  Clementson,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  brought  by  the  widow  and 
minor  children  of  one  Anson  L.  Smith,  deceased,  to  cancel 
a  certain  deed  to  real  estate  executed  by  the  said  Anson  L^ 
Smith  and  the  plaintifP  Ora,  his  wife,  running  to  one  A.  M. 
Smith,  which  deed  is  alleged  to  have  been  without  considera- 
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tion,  and  never  to  have  been  delivered.  It  appeared  that  the- 
land  in  question  was  originally  owned  by  one  Matthew  R. 
Smith,  who  died  in  the  year  1881,  leaving,  him  surviving,  a 
widow,  named  Catherine,  who  was  his  second  wife,  and  four 
children  by  said  second  wife,  viz.,  Lena  Leota,  Anson  La 
Rose  (husband  of  plaintiff  Ora),  Alva  Matthew  (being  the 
same  person  named  in  the  deed  as  A.  M.  Smith),  and  the  ap^ 
pellant,  Chloran  D.  J.  Smith.  He  also  left  a  number  of  chil- 
dren by  his  previous  marriage,  whose  names  are  not  neces- 
sary  to  be  stated.  Catherine,  his  widow,  had  also  been  mar- 
ried before  her  marriage  to  Matthew,  and  had  several  chil- 
dren by  such  marriage.  Matthew  R.  Smith  left  a  will,  which 
wag  duly  probated,  the  provisions  of  which,  so  far  as  material 
in  this  case,  are  as  follows : 

"(2)  I  will  and  bequeath  to  my  wife,  Catherine  Smith,  alt 
my  property,  personal,  real  estate,  mortgages,  bonds,  notes^ 
and  all  moneys  over  and  above  my  debts,  for  her  to  use  to  the 
l)e8t  of  her  knowledge  and  ability  for  herself  and  the  four 
children  left  in  her  care  as  long  as  she  lives,  if  she  remains 
my  widow,  and  at  the  time  of  her  death  to  be  equally  divided 
between  these  four  children,  Lena  LeotA  Smith,  Anson  La 
Rose  Smith,  Matthew  Alva  Clark  Smith,  Chloran  Delvan  J. 
Smith.  (3)  But  if  my  wife,  Catherine  Smith,  marries  again,, 
then  the  property  above  described  shall  be  sold.  Out  of  this 
I  will  give  her  five  hundred  dollars  in  cash,  notes,  or  bonds,' 
according  to  her  wish.  I  will  her  the  choice  of  the  cows,  or 
the  value  of  one,  and  all  her  beds  and  bedding.  I  also  will 
that  the  remaining  value  of  the  property  shall  be  paid  in  four 
payments;  Lena  Leota  Smith  to  receive  her  payment  first,, 
which  shaD  constitute  one-fourth  of  the  remaining  property ; 
Anson  La  Rose  Smith  to  receive  the  second  payment;  Mat- 
thew Alva  Clark  Smith  to  receive  the  third  payment ;  Chloran 
Delvan  J.  Smith,  the  fourth  and  last  payment  .  .  . 
(6)  I  also  will  that  there  are  not  any  person  or  persons  be- 
sides those  before  mentioned  to  have  any  share  or  portion  of 
the  said  property.  To  all  of  my  other  children  I  have  before 
this  given  all  of  my  property  that  I  intend  for  them  to  have. 

"M.  R.  Smith.     [Seal.]" 
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It  further  appears  that  Lena  L.  died  intestate  and  unmar- 
ried in  the  year  1893.  Anson  L.  died  intestate  August  3, 
1896,  leaving  the  plaintiff  Ora,  his  widow,  and  the  remaining 
plaintiffs,  his  children  and  only  heirs  at  law.  Alva  Matthew 
died,  intestate  and  unmarried  August  3,  1897 ;  thus  leaving 
the  appellant,  Chloran,  the  only  survivor  of  the  four  chil- 
dren. It  also  appears  that  Catherine,  the  widow,  died  Sep- 
tember 4,  1899.  On  the  6th  of  March,  1896,  the  deed  in 
question  was  duly  executed,  witnessed,  and  acknowledged  by 
Anson  L.  and  Ora  Smith.  It  purported  to  convey  to  A.  M. 
Smith  the  undivided  one-third  of  the  land  in  question,  sub- 
ject to  the  homestead  and  dower  interest  of  Catherine,  and 
it  recites  a  consideration  of  $2,600.  It  was  duly  recorded 
upon  the  day  of  its  execution.  All  of  the  foregoing  facts  are 
undisputed,  and  are  found  by  the  court  to  be  true ;  the  only 
fact  in  serious  dispute  being  the  question  whether  the  deed 
was  ever  delivered.  Upon  this  question  Ora  testified  that 
the  deed  was  made  at  a  bank  in  Richland  Center,  in  this  state, 
at  about  nine  o'clock  in  the  morning  on  the  day  of  its  date; 
that  A.  M.  Smith  was  not  present  at  the  time  of  the  execu- 
tion, and  that  no  money  was  paid  by  any  one  at  that  time; 
that  her  husband,  Anson,  then  took  it,  and  after  about  half  an 
hour  brought  it  home  to  her;  and  that  she  has  had  it  ever 
since;  and  that  she  knew  that  A.  M.  Smith  was  not  in  town 
that  morning.  One  Pease  testified  that  he  was  present  when 
the  deed  was  made,  and  that  no  one  was  there  except  Anson 
and  his  wife,  and  that  no  money  was  paid.  There  was  some 
additional  testimony  by  various  witnesses  of  declarations 
made  by  A.  M.  Smith  after  the  execution  of  the  deed  and 
after  Anson's  death,  to  the  effect  that  he  knew  nothing  about 
the  making  of  the  deed,  and  that  it  did  not  cost  him  any- 
thing; that  he  never  saw  it,  and  did  not  think  it  had  left 
Ora's  hands ;  that  he  claimed  nothing  by  it,  and  calculated  to 
let  Anson's  children  have  the  same  as  the  rest  of  "us;"  that 
it  was  Anson's  fault,  and  he  never  saw  the  deed,  nor  had  any- 
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thing  to  do  with  it  On  the  part  of  the  defendant  one  witness- 
testified  to  conversations  with  Anson  in  which  Anson  said 
that  he  had  sold  or  deeded  the  land  to  Alva  to  defeat  any 
judgment  which  might  be  rendered  against  him  in  a  lawsuit 
then  pending.  Another  witness  testified  that  A.  M.  Smith 
was  in  Richland  Center  on  the  day  the  deed  was  executed, 
and  that  A.  M.  afterwards  told  him  that  he  had  bought  the 
place.  Another  testified  that  Alva  said  he  had  the  deed  of 
Anson's  share  in  the  estate.  The  court  found  that  the  deed 
was  never,  in  fact,  delivered,  and  that  no  consideration  was 
paid  therefor,  and  that  Anson  owned  the  undivided  fourth 
of  said  land  at  the  time  of  his  death,  and  that  the  deed  in 
question  should  be  canceled.  There  were  a  number  of  de- 
fendants, including  the  children  of  Catherine  by  her  first 
marriage,  when  the  action  was  originally  brought ;  but  prior 
to  the  trial  all  the  defendants  save  the  defendant  Chloran 
withdrew  their  answers,  and  the  action  was  discontinued  as 
to  them.  Judgment  was  rendered  for  the  plaintiffs,  estab- 
lishing their  title  to  one-fourth  of  the  land  in  question,  and 
canceling  said  deed,  from  which  judgment  the  defendant 
Chloran  appeals. 

For  the  appellant  there  was  a  brief  by  L.  II.  Bancroft  and 
H.  W,  Chynoweth,  and  oral  argument  by  Vroman  Mason. 

For  the  respondents  there  was  a  brief  by  W.  S.  McCorTcle^ 
attorney,  and  iJ.  M,  Bashford,  of  counsel,  and  oral  argument 
by  Mr.  McCorhle.     . 

Wiwsrow,  J.  The  appellant  makes  two  contentions: 
(1)  That  the  finding  that  the  deed  was  never  delivered  is  not 
supported  by  the  evidence;  and  (2)  that  the  court  erred  in 
finding  that  Anson  La  Rose  Smith  had  any  title  to  or  interest 
in  the  land  when  the  deed  was  made. 

1.  The  defendant  is  doubtless  right  in  his  claim  that  the 
fact  that  a  deed  is  duly  recorded  is  prima  facie  evidence  of 
its  due  delivery.    1  DevL  Deeds  (2d  ed.)  §  292*    But  this  is 
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a  presumption  of  fact^  merely,  which  may  be  rebutted  by 
-other  evidence  shoTving,  as  matter  of  fact,  that  there  was  no 
delivery.  Id.  The  evidence  in  the  present  case,  which  tended 
strongly  to  show  that  no  consideration  was  paid,  that  Anson 
placed  it  on  record  himself,  and  that  Alva  had  no  knowledge 
of  its  execution  or  recording  at  the  time,  and  never  had  pos- 
session of  it,  was  deemed  sufficient  by  the  trial  judge  to  over- 
come the  presumption  of  delivery  resulting  from  the  record- 
ing, and  we  entirely  agree  with  the  conclusion  so  reached. 

2.  The  proposition  that  Anson  had  no  title,  is  based  upon 
the  claim  that  under  the  will  of  Matthew  no  vested  interest 
passed  to  the  children  during  the  lifetime  of  the  mother,  or 
that)  if  a  vested  interest  did  pass,  it  was  subject  to  be  devested 
by  death  prior  to  the  death  of  the  mother.  This  question  is 
•simply  a  question  of  intent,  to  be  gathered  from  the  language 
of  the  whole  will.  The  argument  for  the  appellant  is  that, 
because  no  division  is  to  be  made  until  the  death  or  remar- 
riage of  the  life  tenant,  no  estate  in  remainder  can  be  held  to 
vest  absolutely  until  the  happening  of  one  of  those  events.  It 
is  also  said  that  the  sixth  clause  indicates  that  there  was  no 
intention  to  vest  an  estate  in  any  of  the  children  prior  to  the 
.mother's  death,  because,  if  the  estate  was  vested  then,  upon 
death  of  any  of  the  remaindermen  intestate  his  share  would 
go  back  to  the  mother,  and  upon  her  death  intestate  would  be 
shared  by  her  children  by  the  former  marriage,  in  violation 
of  the  wish  of  the  testator,  expressed  in  the  sixth  paragraph, 
that  no  other  person  should  have  any  share  of  the  property. 
Much  if  not  all  of  the  significance  to  be  attached  to  the  sixth 
paragraph,  as  bearing  on  this  question,  is  removed,  however, 
by  the  last  clause  thereof,  by  which  it  appears  that  the  idea 
of  the  testator  in  adding  this  clause  was  to  make  sure  that  his 
children  by  his  previous  marriage  should  in  no  event  share 
in  his  property^  and  to  explain  the  reason  of  this  disposition. 
This  scheme  would  be  in  no  way  defeated  or  affected  by  the 
'vesting  of  the  estate  in  the  remaindermen  during  the  life  of 
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Catherine.  Our  statute  (sec.  2037,  R.  S.  1878)  provides  that 
future  estates  in  land  "are  vested  when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of 
the  lands  upon  the  ceasing  of  the  intermediate  or  preceding 
estate.  They  are  contingent  whilst  the  person  to  whom  or 
the  event  upon  wHich  they  are  limited  to  take  effect  remains 
uncertain."  The  primary  canon  in  the  construction  of  wills 
is  that  the  intent  is  to  be  gathered  from  the  whole  will,  rather 
than  from  the  phraseology  of  any  particular  isolated  clause. 
It  is  also  well  established  that  in  doubtful  cases  the  law  leans 
in  favor  of  an  absolute,  rather  than  a  defeasible,  estate,  and 
of  a  vested,  rather  than  a  contingent,  interest,  and  that,  while 
the  general  rule  is  that  a  gift  will  be  deemed  contingent 
when  it  is  found  only  in  a  direction  to  divide  at  a  future 
time,  this  is  subordinate  to  the  primary  rule  that  the  intent, 
to  be  collected  from  the  whole  will,  must  prevail. 

Viewing  the  provisions  of  the  will  before  us,  we  are  quite 
well  convinced  that  the  testator  intended  that  the  interests 
of  the  four  children  should  vest  at  once  upon  his  death. 
These  children  are  made  the  sole  objects  of  his  bounty,  sub- 
ject to  the  mother's  interest  The  anxiety  of  the  testator  to 
give  them  each  a  beneficial  interest,  and  to  exclude  others,  is 
manifest.  There  is  no  provision  for  survivorship  in  the  case 
of  the  death  of  one  or  more  without  issue,  nor  any  provision 
for  the  disposition  of  the  share  of  such  a  child,  nor  any  pro- 
vision cutting  off  the  issue  of  a  child  dying  before  the  termi- 
nation of  the  mother's  estate. 

The  will,  in  its  essentials,  is  quite  similar  to  the  will  in- 
volved in  Patton  v.  Ludington,  103  Wis.  629,  79  ^.  W.  1073, 
where  a  similar  result  was  reached,  and  where  the  whole  sub- 
ject of  the  vesting  of  remainders  is  so  fully  discussed,  with 
references  to  the  authorities,  that  it  seems  unnecessary  to  go 
over  the  ground  again. 

By  the  Court. — Judgment  affirmed. 
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Mo  Williams,  Appellant,  vs.  Qouoh,  Executor,  and  others^ 
Respondents/ 

January  15— February  3,  1903, 

Wills:  Construction:  Trusts  and  trustees:  Title  of  trustees:  Equi- 
table conversion:  Statute  of  uses  and  trusts:  Cotenancy:  Elec- 
tion of  one  beneficiary  to  take  property  in  specie:  Equity:  Ju- 
risdiction: Trusted s  bond:  Failure  to  give. 

1.  A  will  deylsed  the  real  estate  of  testatrix  to  G.,  as  executor  and 

trustee,  with  directions  to  support  her  step-son  during  his 
life,  and  provided  that,  on  his  death,  the  land  should  he  sold 
and  the  proceeds  divided  among  testatrix's  children  who 
should  then  he  living,  and  the  heirs  of  those  who  had  de- 
ceased. Held,  that  the  mandatory  language  of  the  will,  re- 
quiring the  real  estate  devised  to  the  executor  and  trustee  to 
he  converted  hy  him  into  money  and  distributed  In  that  form 
to  the  ultimate  beneficiaries,  by  the  doctrine  of  equitable  con- 
version. Impressed  on  the  real  estate  the  character  of  person- 
alty, and  a  trust  in  personal  property  was  thereby  created, 
which  was  not  vrithin  the  statute  of  uses  and  trusts. 

2.  In  such  case,  the  children  of  testatrix,  some  before  and  some 

after  the  death  of  the  step-son,  quit-claimed  their  interests  In 
such  real  estate  to  plaintiff,  who  brought  this  action  against 
the  executor  and  trustee  to  quiet  title  in  himself.  Held,  that 
the  title  to  such  real  estate  vested  in  fact,  as  well  as  In  form, 
in  the  executor  and  trustee;  that  there  was  no  way  by  which 
the  title  thereto  could  pass  from  the  executor  and  trustee  to 
the  beneficiaries  under  the  will  by  mere  operation  of  law,  and 
that  such  beneficiaries  not  possessing  any  title,  their  deeds 
vested  no  title  In  their  grantee. 

8  Such  deeds  only  gave  plaintiff  an  equitable  right  to  stand  for 
his  grantors  in  the  distribution  of  the  trust  fund  under  the 
terms  of  the  will. 

4.  A  will  devised  lands  to  executors  and  trustees  to  hold  In  trust 
for  the  support  of  a  step-son,  and  provided  on  his  death  that 
such  lands  be  sold,  and  the  proceeds  divided  among  several 
beneficiaries.  Held,  that  each  beneficiary  was  entitled  to  the 
full  benefit  of  a  complete  execution  of  the  trust  as  designed  by 
the  testatrix,  and  the  election  of  one  beneficiary  to  take  land 
instead  of  money,  cannot,  as  against  a  non-consenting  bene- 
ficiary, reconvert  what  is  in  effect  a  bequest  of  personalty  Into 
realty. 


3J  JANUAKY  TERM,  1903-  677 

McWilliaiDS  ▼.  Gough,  116  Wi&  67& 

5.  A  will  proTided  that  certain  lands  should  be  held  in  trust  for 

the  support  of  testatrix's  step-son,  and,  on  his  death,  should  be 
sold  and  the  proceeds  paid  to  testatrix's  five  children,  ''share 
and  share  alike,"  provided,  in  case  of  the  death  of  any  of  such 
children  before  the  step-son,  that  the  share  coming  to  such  de- 
ceased child  should  be  paid  to  his  heirs  in  equal  parts.  All  of 
testatrix's  children  sunrived  her,  and  one  of  them  died  before 
the  step-son  leaving  children.  Held,  that  the  executor  and 
trustee  should  divide  the  proceeds  one-fifth  to  each  of  the  chil- 
dren of  testatrix  living  at  the  step-son's  death,  and  one-fifth, 
share  and  share  alike,  to  the  children  of  the  child  who  prede- 
ceased the  step-son. 

6.  A  trust  never  fails  for  want  of  a  trustee.    Where  the  office  be- 

comes vacant  the  trust  continues,  its  execution  only  being  in- 
terrupted, and  judicial  power,  under  equity  Jurisdiction,  will 
compel  and  supervise  the  execution  of  the  trust  where  there  is 
no  statute  providing  for  the  Emergency. 

7.  Under  sec.  4025,  Stats.  1898,  the  giving  of  such  bond  "as  the 

court  may  order"  is  made  essential  to  the  official  character  of 
a  testamentary  trustee  to  perform  the  trust.  Under  sec.  4026, 
any  person  appointed  testamentary  trustee,  who  shall  refuse  to 
give  the  bond  required,  or  neglect  to  do  so  for  twenty  days 
after  receiving  notice  that  such  bond  is  required,  shall  be 
deemed  to  have  declined  such  trust,  and  under  sec.  4027,  any 
testamentary  trustee  appointed  by  the  court,  on  failure  of  the 
trustee  named  in  the  will  to  qualify,  shall  be  subject  to  the 
provisions  of  the  statute  regarding  trustees  appointed  by  wlll» 
and  "the  estate  so  given  in  trust  shall  vest  in  such  trustee  in 
like  manner,  to  all  intents  and  purposes,  as  the  same  vested 
in  the  original  trustee  named  in  such  will."  Testatrix  devised 
her  property  to  G.  as  executor  and  trustee,  to  be  held  in  trust 
for  the  support  of  a  step-son,  and,  on  his  death,  to  sell  the  same 
and  divide  the  proceeds  among  her  children.  The  executor  and 
trustee  qualified  as  executor  and  administered  the  estate,  and 
final  Judgment  was  entered  therein,  assigning  the  estate  to  Q. 
as  trustee,  but  G.  never  gave  bond  as  such  trustee.  Held,  that 
the  title  to  testatrix's  estate  vested  in  G.  as  executor  and  trus- 
tee by  force  of  the  will,  regardless  of  his  failure  to  qualify  aa 
such  trustee,  his  right  to  execute  the  trust  being  postponed 
until  he  filed  such  bond  as  the  county  court  should  order. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county :  Geo.  Clementson,  Circuit  Judge.    Affirmed. 
Action  to  remove  a  cloud  on  title  to  real  estate.    The  land 
Vol  116—87 
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covered  by  the  mortgage  was  owned  and  possessed  by  Phoebe 
McDevitt  when  she  died,  May  6,  1886.  By  her  will,  duly  ad- 
mitted to  probate,  she  devised  the  land  to  Peter  Gough  and 
Francis  Oough  as  executors  and  trustees,  with  directions  to 
rent  the  same  to  the  best  advantage  in  their  discretion,  and 
apply  the  excess  of  rents  received  over  repairs  and  taxes  and 
the  expense  of  executing  the  trust,  to  the  support  and  main- 
tenance of  her  stepson,  James  McDevitt,  during  his  life,  and 
upon  his  death  to  sell  the  same,  perfect  title  thereto  in  the 
purchaser  by  a  proper  conveyance,  and  pay  the  proceeds 
thereof,  together  with  any  unexpended  rents  and  profits  in 
their  hands,  to  her  five  children,  share  and  share  alike,  pro- 
vided that  in  case  of  the  death  of  any  of  such  children  before 
that  of  James  McDevitt,  the  share  that  would  go  to  such  de- 
ceased child,  if  living,  should  be  paid  to  his  heirs  at  law  in 
equal  parts.  The  estate  was  properly  settled  and  the  land  in 
form  assigned  to  the  trustees.  No  order  was  made  requiring 
a  bond.  The  trustees  executed  the  trust  under  the  will  till 
the  commencement  of  this  action,  except  that  they  did  not 
sell  the  land  and  divide  the  proceeds  as  directed.  Soon  after 
Mrs.  McDevitt's  death  her  stepson,  James,  was  placed  under 
the  guardianship  of  Daniel  McWilliams,  with  the  imder- 
standing  that  he  should  have  the  use  of  the  land  and,  as  con- 
eideration  therefor,  pay  the  taxes  thereon  and  support  his 
ward.  That  agreement  was  carried  out  till  McDevitt  died, 
September  26,  1899.  All  the  testatrix's  children  survived 
her,  and  three  of  them  survived  McDevitt.  Margaret  Mul- 
lady,  the  child  whose  death  preceded  McDevitt's,  gave  a  quit- 
claim deed  of  the  land  to  plaintiff  Jtdy  3,  1889.  She  left  sur- 
viving her  five  children,  all  of  whom  are  named  as  defend- 
ants. Another  of  the  children,  Ann  Fitzsimmons,  gave  plaint- 
iff a  quitclaim  deed  of  the  land  before  McDevitt's  death;  and 
a  third,  Elizabeth  McWilliams,  gave  a  like  deed  after  such 
occurrence.  Under  the  three  deeds  plaintiff  claimed  to  own 
Hn  undivided  three-fifths  interest  in  the  land  when  this  action 
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was  commenced.  Thereafter  he  obtained  quitclaim  deeds 
from  the  testatrix's  other  two  children.  Under  all  of  the 
deeds^  at  the  time  of  the  trial,  plaintiff  claimed  to  be  the 
owner  in  fee  of  the  whole  title  to  the  land.  All  the  diildren, 
supposing  it  was  their  right  to  take  the  property  as  land  if 
they  desired,  and  that  the  title  was  in  them  as  to  the  re- 
mainder after  the  expiration  of  the  life  interest,  elected  to 
exercise  that  right,  the  deeds  being  made  accordingly. 

The  contention  of  plaintiff  upon  the  trial  was  that  the  title 
to  the  land  vested  immediately  upon  the  death  of  the  testatrix 
in  the  executors  and  trustees  to  hold  the  same  for  the  life  of 
James  McDevitt,  and  that  the  remainder,  at  such  time,  vested 
in  the  five  children  of  the  testatrix.  Defendants  claimed 
that  the  whole  legal  title  vested  in  the  trustees,  with  no  right 
whatever  in  the  children  of  the  testatrix,  except  to  participate 
in  the  distribution  of  the  property  when  converted  into  money 
under  the  terms  and  conditions  of  the  trust  The  court  took 
the  latter  view  and  rendered  judgment  accordingly.  Plaint- 
iff appealed. 

For  the  appellant  there  was  a  brief  by  Orton  &  Osbom, 
and  oral  argument  by  P.  A.  Orton. 

For  the  respondents  there  was  a  brief  by  E.  F.  Conley, 
Spensley  &  Mcllhon  and  P.  H.  Conley ,  and  oral  argument 
by  Calvert  Spensley. 

Maeshai^x,  J.  In  support  of  appellant's  position,  the  fol- 
lowing five  propositions  are  submitted  for  consideration: 
(1)  The  trust  was  invalid  under  the  laws  of  this  state  except 
as  to  the  period  of  McDevitt's  life,  during  which  time  the 
trustees  were  directed  to  administer  the  trust  by  applying  the 
net  rents  and  profits  of  the  land  to  his  support  (2)  The 
•children  of  the  testatrix  at  her  death  immediately  took  the 
full  fee  title  to  the  land  under  the  will,  subject  to  a  precedent 
estate  in  the  trustees  for  the  life  of  McDevitt,  the  interest  of 
such  children  being  A  vested  future  estate  under  sec.  2037, 
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Stats.  1898,  and  alieoaable  under  sea  2059,  Id.  (3)  At  beet 
the  only  interest  of  the  trustees  in  the  land  after  the  death  of 
McDevitt  was  a  power  in  trust  to  sell  the  same  and  divide  the 
proceeds  thereof,  the  legal  title  being  in  the  testatrix's  chil- 
dren (sees.  2084,  2085,  Id.),  and  the  sale  by  the  heirs  who 
would  have  been  distributees  in  case  of  the  sale  of  the  land 
under  the  power  extinguished  it.  (4)  The  death  of  Margaret 
Mullady  left  no  interest  in  the  property,  whether  regarded 
as  land  or  the  equivalent  in  money,  which  under  the  terms  of 
the  will  could  go  to  her  children,  because  the  children's  chil- 
dren were  to  participate  as  beneficiaries  in  the  distribution 
by  right  of  representation  only  in  case  of  the  parent  being 
alive  at  the  time  of  the  death  of  McDevitt  and  entitled  to 
take  under  the  will,  that  being  the  proper  construction  of 
the  clause  to  the  effect  that,  "If  any  of  my  children  shall  have 
died  before  the  death  of  said  James  McDevitt,  then  the  share 
which  said  deceased  child  would  be  entitled  to  if  living  shall 
be  paid,"  etc.  (5)  The  Ooughs  never  having  qualified  as 
trustees  no  title  to  the  realty  vested  in  them  as  such. 

It  does  not  seem  necessary  to  discuss  in  detail  the  above- 
stated  propositions.  In  the  main  they  are  plainly  grounded 
on  a  misconception  of  the  will.  To  what  extent  they  are  good 
law  as  applied  to  a  trust  in  real  property  need  not  be  con- 
sidered. They  all  relate  to  trusts  of  that  kind  as  affected  by 
the  statute  of  uses  and  trusts.  Such  statute  deals  solely  with 
such  trusts.  Dodge  v.  Williams,  46  Wis.  70,  1  N.  W.  92,  50 
N.  W.  1103 ;  Harrington  v.  Pier,  105  Wis.  485,  82  K  W. 
345 ;  Becker  v.  Chester,  115  Wis.  90,  91  K  W.  87.  All 
doubts  as  to  that  were  long  ago  put  at  rest,  as  the  cases  cited 
indicate.  The  will  here,  while  devising  real  property  in 
form,  in  effect  bequeathed  personal  property  only.  In  man- 
datory language  it  required  the  land  devised  to  the  executors 
and  trustees  to  be  converted  by  them  into  money  and  distrib- 
uted in  that  form  to  the  ultimate  beneficiaries.  That,  by  the 
doctrine  of  equitable  conversion,  immediately  upon  the  death 
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of  the  testatrix,  impressed  npon  the  land  the  character  of 
personalty,  and  the  law  in  respect  to  that  class  of  property 
governs.  The  trust  is  plainly  not  within  the  statute  of  uses 
and  trusts.  It  is  a  trust  in  personal  property  the  same  as  if 
property  of  that  kind  in  form  as  well  as  in  legal  effect  was 
the  subject  thereof  at  its  creation.  No  principle  of  law  is 
better  understood  than  that,  or  has  been  more  fully  discussed 
and  applied  by  this  court  Cases  containing  full  discussions 
of  the  matter  have  been  so  recently  decided  here  that  we  do 
not  feel  justified  in  treating  the  matter  anew  at  this  time. 
Harrington  v.  Pier,  supra;  Becker  v.  Chester,  supra. 

All  questions  as  to  the  validity  of  the  trust  being  out  of  the 
case  because  there  is  no  law,  statutory  or  otherwise,  limiting 
the  power  of  a  person  to  create  a  trust  in  personal  property, 
there  is  little  left  to  be  considered.  Since  the  will  must  be 
considered  as  bequeathing  personal  property,  if  for  no  other 
reason,  there  can  be  no  question  but  that  the  title  to  such 
property  and  the  whole  thereof  vested  in  fact  as  well  as  in 
form  in  the  executors  and  trustees.  There  was  no  way  by 
which  it  could  pass  from  them  to  the  beneficiaries  under  the 
will  or  their  assigns  by  mere  operation  of  law,  and  no  way  by 
which  they  could  convey  the  title  or  any  part  thereof.  When 
the  quitclaim  deeds  were  made  they  did  not  possess  any  title. 
Therefore,  obviously,  their  deeds  did  not  vest  title  in  appel- 
lant At  best  such  deeds  only  gave  appellant  an  equitable 
right  to  stand  for  his  grantors  in  the  distribution  of  the  trust 
fund  imder  the  terms  of  the  will.    2  Jarman,  AVills,  163. 

As  to  the  claim  that  the  beneficiaries  under  the  trust  were 
entitled  by  election  to  take  the  property  in  specie,  to  take 
land  instead  of  money,  that  they  elected  so  to  do,  and  that 
such  election  had  the  effect  to  convert  what  was  before  in 
legal  effect  personalty,  if  such  were  its  character,  into  realty, 
it  is  a  sufficient  answer  that  the  principle,  though  good  law  in 
a  proper  case,  does  not  apply  here.  As  counsel  for  respond- 
ents argue,  where  there  are  several  undivided  interests  it  is 
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necessary  that  all  should  join  in  the  election  to  take  property 
in  a  form  foreign  to  that  intended,  where  such  intended  form 
is  required  to  be  reached  by  turning  land  into  money,  in 
order  to  impress  upon  it  the  foreign  character.  Holloway  v. 
Radcliffe,  23  Beav.  163 ;  Brown  v.  Brown,  33  Beav.  399 ; 
Fletcher  v.  Ashbumer,  1  Brown's  Ch.  497 ;  Biggs  v.  Peacock, 
22  Ch.  Div.  284;  Burch  v.  Burch,  19  Ga.  174;  De  Vaughn  v. 
McLeory,  82  Ga.  687,  10  S.  E.  211 ;  Evans'  App.  63  Pa.  St 
183,  186;  Baker  v.  Copenbarger,  16  IlL  103;  2  Jarman, 
Wills,  191-2;  Adam,  Eq.  (7th  Am.  ed.)  137;  Pomeroy,  Eq. 
Jur.  §  777.    The  text  in  Jarman  on  Wills  states  the  law  thus : 

"It  is  not  in  the  power  of  any  one  oo-proprietor  to  change 
the  character  of  the  property  in  regard  even  to  his  own  share, 
for  as  the  act  of  the  whole  would  be  requisite  to  put  an  end  to 
the  trust,  nothing  less  will  suffice  to  impress  upon  the  prop- 
erty a  transmissible  quality  foreign  to  that  which  it  had  re- 
ceived from  the  testator.  Thus,  if  lands  be  devised  to  trus- 
tees upon  trust  for  sale  and  to  pay  the  proceeds  to  A-,  B.  and 
C,  in  equal  shares,  and  after  the  death  of  tha  testator  and 
before  the  sale  is  effected,  A.  grants  a  lease  of  his  one-third, 
or  does  any  other  act  unequivocally  dealing  with  it  as  real 
estate,  and  then  dies,  his  share  will,  nevertheless,  it  is  con- 
ceived, devolve  to  his  personal  representatives,  as  it  would 
still  be  the  duty  of  the  trustees  to  proceed  to  a  sale  on  ac- 
count of  the  other  shares,  the  converting  trust  having  been 
created  for  the  benefit  of  all.'* 

It  is  plain  that  to  permit  one  of  several  beneficiaries  under 
a  trust  in  personalty  to  change  property  willed  to  be  con- 
verted from  realty  to  personalty  and  distributed  as  such,  so 
as  to  take  his  share  as  real  estate  without  the  permission  of 
his  co-owners,  would  violate  the  fundamental  principle  of 
equitable  conversion.  The  dominant  idea  in  that  is  that  prop- 
erty in  one  form,  by  operation  of  law,  effectuating  the  inten- 
tion of  the  creator  of  the  trust,  is  impressed  with  the  char- 
acter of  property  of  a  different  species,  into  which  it  may  b© 
turned,  producing  an  equivalent  in  such  form.  That  cannot 
be  accomplished,  ordinarily,  without  the  property  being  dealt 


3]  JANUARY  TERM,  1903.  583 

Mo  Williams  ▼.  Gongh,  116  Wi&  676. 

with  as  an  entirety,  if  the  distribution  form  required  a  con- 
version of  realty  into  personalty;  so,  while  equity  permits  a 
beneficiary  or  several  beneficiaries  representing  the  whole  in- 
terest in  a  converting  trust,  to  take  the  property  in  any  form 
they  may  see  fit,  there  being  nothing  inconsistent  therewith 
in  the  scheme  of  the  trust,  one  of  several  beneficiaries  cannot 
prevent  the  actual  conversion  of  realty  into  personalty,  for 
the  interests  of  nonassenting  beneficiaries  would  be  thereby 
prejudiced.  Each  beneficiary  is  entitled  to  the  full  benefit  of 
a  complete  execution  of  the  trust  as  designed  by  the  settlor. 

It  is  said  by  appellant's  counsel  that,  granting  the  rule 
above  laid  down,  all  interests  at  the  time  the  judgment  here 
was  rendered  were  merged  in  plaintiff,  for  the  intent  of  the 
will  is  that  children  of  a  child  shall  take  by  representation 
only  if  such  child  is  in  esse  and  entitled  to  take  at  the  ter- 
mination of  the  beneficial  interest  of  James  McDevitt.  That 
seems  to  violate  the  plain  language  of  the  will  that  the  con- 
verted fund  shall  be  partitioned  between  the  five  children  of 
the  testatrix,  "share  and  share  alike.  And  if  any  of  my  said 
children  shall  have  died  before  the  death  of  the  said  James 
McDevitt,  then  the  share  which  said  deceased  child  would  be 
entitled  to,  if  living,  shall  be  paid  to  the  heirs  at  law  of  such 
deceased  child,  in  equal  parts  to  each."  The  last  clause  modi- 
fies the  first.  The  effect  of  both  is  a  direction  to  the  trustees 
to  pay  one-fifth  of  the  fund  to  each  of  the  children  of  the 
testatrix  living  at  James  McDevitt's  death,  and  one-fifth, 
share  and  share  alike,  to  the  heirs  at  law  of  any  such  children 
not  surviving  said  McDevitt.  That  seems  to  be  too  clear  to 
warrant  resort  to  rules  for  judicial  construction  to  determine 
the  testamentary  idea  in  the  will. 

A  further  point  is  made  that  the  Goughs  never  became  trus- 
tees, because  they  did  not  qualify  as  such.  If  that  were  so,  it 
would  not  help  appellant  The  trust  would  continue  just  the 
same.  A  trust  never  fails  for  want  of  a  trustee.  Where  the 
office  becomes  vacant  the  trust  continues,  its  execution  only 
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being  interrupted.  Judicial  power,  under  the  equity  juris- 
diction, will  fill  the  office  in  form  or  effect,  and  compel  and 
Bupervise  the  execution  of  the  trust  where  there  is  no  statute 
to  provide  for  the  emergency.  SawtelU  v.  Witham,  94  Wis. 
412,  69  N.  W.  72;  Harrington  v.  Pier,  105  Wis.  485,  82  N. 
W.  345;  Bundy  v.  Bundy,  38  N.  Y.  410;  Perry  on  Trusts, 
§  38;  Story,  Eq.'  Jur.  §§  99,  976.  Respecting  trusts  created 
by  wills,  the  county  court  is  expressly  authorized  by  sees. 
4025,  4026,  4027,  Stats.  1898,  to  fill  the  office  of  trustee. 

But  we  cannot  hold  that  mere  failure  to  give  a  bond  ter- 
minated entirely  the  official  character  of  the  Ooughs  as  trus- 
tees, or  that  the  giving  of  a  bond  was  necessary  thereto.  They 
held  the  property  as  executors  and  trustees.  They  had  certain 
duties  to  perform  in  the  latter  capacity,  and  certain  other 
duties  to  perform  in  the  former  capacity,  to  some  extent,  aU 
at  the  same  time.  Their  duties  as  trustees  were  to  survive 
their  duties  as  executors.  The  statute  (sec.  4025,  Stats. 
1898)  obviously  contemplates  qualification  of  a  testamentary 
trustee  before  his  office  as  such  shall  commence,  imposing 
upon  him  active  duties.  The  formal  assignment  in  this  case 
of  the  property  to  the  Ooughs  as  testamentary  trustees  did 
not  operate  to  change  the  title  to  the  property.  It  was  in  them 
before  the  order,  and  it  remained  in  them  after  that,  no  trus- 
tee having  been  appointed  in  their  stead,  notwithstanding 
they  failed  to  qualify.  Obviously,  therefore,  before  a  testa- 
mentary trustee  has  any  active  duties  to  perform,  he  must 
accept  the  trust  in  the  manner  contemplated  by  the  statute, 
namely,  by  giving  a  bond  as  required  by  sec.  4025,  Id,  The 
language  thereof  is  mandatory  to  that  effect.  The  only  ele- 
ment as  to  the  bond  left  to  the  discretion  of  the  court  is  the 
amount  thereof,  the  number  and  character  of  the  sureties. 
^' Every  trustee,"  etc.,  shall  give  a  bond,"  etc,  "in  such  sum 
and  with  such  sureties  as  the  court  may  order,  conditioned," 
etc.,  is  the  language  of  the  statute.  Evidently,  the  words,  "as 
the  court  may  order,"  do  not  modify  the  mandatory  require- 
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ment  of  a  bond.  That  is  made  essential  to  the  official  charac- 
ter of  the  trustees  to  perform  the  trust  Sec.  4026  is  to  the 
effect  that  any  person  appointed  trustee  by  any  will,  "who 
«hall  refuse  to  give  the  bond  herein  required,  or  neglect  to  do 
so  for  twenty  days  after  receiving  notice  that  such  bond  is 
required,  shall  be  deemed  to  have  declined  such  trust"  The 
legislative  idea  there  voiced  is  that  a  trustee  shall  have  twenty 
days  after  notice  that  a  bond  is  required  of  him  as  a  condi- 
tion precedent  to  his  right  to  execute  the  trust,  and  that  if  he 
fails  to  perform  such  condition  such  right  shall  be  termi- 
nated, leaving  the  court  to  fill  the  place  by  appointment. 
The  next  section  provides  for  that.  But  the  lapse  of  the  right 
of  such  trustee  to  execute  the  trust  where  the  property  is 
willed  directly  to  him  does  not  devest  him  of  the  title.  That 
is  not  suspended  for  an  instant.  It  passes  under  the  will  ac- 
cording to  the  terms  thereof  to  the  trustee,  but  without  au- 
thority to  execute  the  trust  except  upon  compliance  with  the 
conditions  of  the  statute.  That  is  clearly  intended  by  sec. 
4027,  Id.,  which  provides  that  the  new  trustee  appointed  by 
the  court  shall  be  subject  to  the  provisions  of  the  statute  re- 
garding the  trustee  appointed  by  will,  and  that  "the  estate  so 
given  in  trust  shall  vest  in  such  trustee  in  like  manner,  to  all 
intents  and  purposes,  as  the  same  vested  in  the  original  trus- 
tee named  in  such  will."  Obviously,  the  estate  is  not  given  to 
a  trustee  appointed  imder  such  section  merely  by  his  receiv- 
ing the  appointment.  It  is  given  thereby  and  by  the  qualifi- 
cation of  the  trustee.  Then,  and  not  till  then,  the  estate  vests 
in  him  to  the  same  extent  as  it  vested  in  the  testamentary 
trustee.  Title  vests  in  the  latter  under  the  will,  where  the 
devise  or  bequest  is  to  him  as  trustee,  and  the  will  does  not 
contemplate  an  interval  between  the  death  of  the  testator  and 
the  vesting  of  the  title  in  such  trustee, — ^not  imder  the  pro- 
bate of  the  will  or  any  mere  order  of  the  court,  or  under  the 
statute  requiring  qualification  of  the  trustee.  It  follows  that 
the  title  to  the  property  in  question  vested  in  the  Ooughs  as 
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executors  and  trustees,  it  having  been  directly  willed  to  them,, 
regardless  of  their  failure  to  qualify  as  trustees ;  and,  so  far 
as  appears  in  this  case,  the  title  is  still  in  them.  The  situa- 
tion has  not  changed.  The  trust  to  sell  the  properly  and 
distribute  the  proceeds  is  still  to  be  executed. 

What  has  been  said  disposes  of  all  the  questions  raised  on 
this  appeal  and  requires  affirmance  of  the  judgment 

By  the  Court — So  ordered. 


Oates,  Respondent,  vs.  Erskiite's  Estate,  Appellant. 

January  16— February  S,  1903. 

Estates  of  decedents:  Claims:  Express  contract:  Evidence:  Instruo- 

tions  to  jury. 

1.  An  action  against  the  estate  of  a  decedent  for  board  was  based 

on  an  express  contract.  The  claimant  and  decedent  were  not 
relatives.  The  court  instructed  the  Jury,  that  "it  is  not  abso- 
lutely necessary  to  the  establishment  of  an  express  contract 
that  the  witnesses  should  be  produced  who  were  present  when 
the  contract  was  made.  It  may  be  inferred  from  circumstances 
established  to  the  satisfaction  of  the  Jury  as  true  by  the  evi- 
dence, if  from  such  facts  and  circumstances  the  Jury  are  con- 
vinced that  the  express  contract  claimed  was  in  fact  made.'^ 
Held,  that  no  error  was  thereby  committed,  as  the  rule  that  an 
express  contract  for  board  or  service  can  only  be  established 
by  direct  and  positive  evidence,  or  by  circumstantial  evidence 
equivalent  to  direct  and  positive  evidence,  only  applies  where- 
the  parties  are  near  relatives.  Tyler  v.  Burrington,  39  Wis. 
376,  and  Wells  v.  Perkins,  43  Wis.  160,  distinguished. 

2.  In  an  action  on  an  express  contract  the  defendant  is  not  preju- 

diced by  correct  instructions  as  to  implied  contracts,  the  Jury 
having  been  expressly  charged  that  there  can  be  no  recovery 
on  an  implied  contract.  Such  instructions  amount  to  a  warn- 
ing to  the  Jury,  fairly  tending  to  warn  them  against  the  error 
of  bringing  in  a  verdict  based  on  an  implied  agreement.  In 
case  an  express  contract  was  not  shown  to  their  satisfaction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county:   Geo.  Clemektson,  Circuit  Judge.    Affirmed. 


3]  JANUAET  TERM,  1903,  58T 

Gates  ▼.  Enkine's  Estate,  116  Wi&  68& 

This  is  a  claim  against  an  estate  to  recover  the  reasonable 
value  of  several  years^  board  furnished  to  the  intestate  in  her 
lifetime.  It  appeared  that  the  deceased,  who  was  an  un- 
married woman,  began  boarding  with  the  plaintiff  at  Chicago- 
February  1,  1887,  and  continued  to  board  there  until  No- 
vember 15,  1893 ;  that  such  board  was  reasonably  worth  the 
sum  of  $4  per  week,  and  that  no  part  of  it  was  ever  paid  for ; 
also  that  theire  was  no  relationship  of  any  kind  between  the 
parties.  The  plaintiff  claimed  that  at  the  time  the  deceased 
commenced  to  board  with  her  it  was  agreed  that  the  board 
should  be  paid  for  when  William  Walker,  an  uncle  of  the 
deceased  (seventy  years  of  age),  should  die,  and  the  deceased 
come  into  possession  of  his  estate,  as  she  expected  to  do.  The 
answer  denied  the  making  of  this  contract,  and  pleaded  the 
statute  of  limitations.  The  evidence  showed  that  William 
Walker  died  May  26,  1899,  leaving  his  property  to  said 
Sarah  Erskine,  who  died  February  3,  1900,  while  the  estate 
of  William  Walker  was  being  administered.  The  principal 
contest  upon  the  trial  was  upon  the  question  whether  the  ex- 
press contract  above  mentioned  was  ever  made.  The  only  di- 
rect evidence  upon  the  subject  was  the  testimony  of  the 
plaintiff's  father,  who  testified,  in  substance,  that  when  the 
deceased  came  to  board  with  the  plaintiff  it  was  understood 
that  she  expected  to  receive  a  large  portion  of  the  estate  of  her 
uncle,  William  Walker,  and  that  she  then  said  that  when  she 
came  into  possession  of  that  property  she  would  make  the 
board  all  right.  There  was  also  testimony  by  other  wit- 
nesses of  conversations  held  vdth  the  deceased  at  various 
times,  in  which  she  stated  that  she  intended  to  pay  the  plaint- 
iff, or  that  she  proposed  to  give  her  $1,000,  or  that  some  day 
she  would  be  able  to  pay  the  plaintiff,  and  words  of  similar 
import  On  the  part  of  the  defendant  there  was  testimony 
showing  that  the  deceased  received  $5,000  in  property  and 
money  from  the  estate  of  an  uncle  in  1888  and  1889.  The 
death  of  William  Walker,  leaving  an  estate  of  $10,000  to  the 
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deceased,  in  May,  1899,  was  admitted,  and  it  was  shown  that 
the  deceased  took  immediate  possession  of  said  estate,  and 
made  some  loans  therefrom ;  also  that  she  made  two  or  three 
«mall  loans  to  the  plaintiffs  father  and  brother  while  she  was 
living  with  the  plaintiff.  The  court,  upon  defendants'  mo- 
tion, instructed  the  jury  to  the  effect  that  the  burden  of  proof 
to  establish  the  contract  claimed  was  on  the  plaintiff,  and  that 
payment  might  be  inferred  from  facts  proven  to  their  satis- 
faction, and  that  it  is  not  necessary  that  payment  be  proven 
by  receipt  or  instrument  in  writing.  In  connection  with  this 
instruction  the  court  further  charged  the  jury  that: 

"It  is  not  absolutely  necessary  to  the  establishment  of  an 
-express  contract  that  witnesses  should  be  produced  who  were 
present  when  the  contract  was  made.  It  may  be  inferred 
from  facts  and  circumstances  established  to  the  satisfaction 
of  the  jury  as  true  by  the  evidence,  if,  from  such  facts  and 
<;ircumstances,  the  jury  are  convinced  that  the  express  con- 
tract claimed  by  the  plaintiff  to  have  been  made  was  in  fact 
made." 

The  court  further,  after  stating  plaintiff's  claim,  charged 
the  jury  of  its  own  motion  as  follows : 

"(2)  One  who  goes  to  board  with  another,  whether  any- 
thing is  said  about  the  price  of  board  or  not,  is,  by  the  law, 
implied  to  agree  to  pay  what  his  board  is  reasonably  worth. 

"(3)  So,  when  Miss  Erskine  went  to  board  with  the 
plaintiff,  the  law  would  imply  that  she  was  bound  to  pay  for 
her  board  what  it  was  reasonably  worth,  from  time  to  time, 
and  the  whole  of  what  was  due  for  board  would  be  due  and 
payable  at  once  after  she  quit  boarding  with  the  plaintiff. 
What  I  have  just  stated  you  will  understand  to  refer  only  to 
the  supposed  case  that  there  was  no  agreement  made  between 
the  plaintiff  and  Miss  Erskine  regarding  her  boarding  and 
the  time  when  the  amount  owing  for  her  board  was  to  be 
paid. 

"(4)  The  plaintiff  can  recover  nothing  in  this  action  upon 
an  implied  contract,  for  the  reason  that,  as  I  have  stated, 
upon  such  a  contract  all  the  indebtedness  for  board  would  be 
due  and  collectible  on  November  16, 1893,  the  day  after  she 
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left  finally  as  a  boarder  the  home  of  the  plaintiff^  and  the  six- 
years  statute  of  limitations  would  begin  to  run  against  the- 
plaintiffs  claim  upon  that  day,  and  on  November  16,  1899,. 
the  claim  would  be  barred,  and  be  noncollectible  against  Miss 
Erskine;  and  her  estate,  after  her  death,  would  nof  be  liable 
for  it, 

"(5)  What  I  have  said  in  reference  to  the  law  of  implied' 
contract,  I  have  thought  it  best  to  say  for  your  information^ 
although  the  plaintiff  does  not  seek  to  recover  in  this  action^ 
upon  an  implied  contract. 

"(6)  The  plaintiff  bases  her  claim  upon  an  express  con- 
tract. 

"(7)  The  contention  of  the  plaintiff  is  that,  when  Miss 
Erskine  began  to  board  at  her  home,  or  about  that  time,  she- 
made  known  the  fact  that  she  was,  or  expected  to  be,  the  heir 
or  the  devisee  of  her  uncle,  William- Walker,  when  he  died, 
and  that  it  was  then  understood  and  agreed  between  the 
plaintiff  and  her  that  she  would  board  at  the  plaintiff's  home, 
and  pay  the  plaintiff  what  was  coming  to  her  for  such  board,, 
when  her  uncle  died,  and  she  came  into  his  property. 

"(8)  If  you  are  convinced  by  the  preponderance  of  the 
evidence,  taking  into  careful  consideration  all  the  facts  and 
circumstances  established  by  it,  that  the  contention  of  the 
plaintiff  as  set  forth  in  the  last  paragraph  is  true,  and  if  you 
are  also  convinced  that  the  board  aforesaid  has  not  been  paid 
for,  your  verdict  should  be  in  favor  of  the  plaintiff  for  such  a 
sum  as  you  are  convinced  by  the  evidence  was  the  reasonable 
amount  due  to  the  plaintiff  under  express  contract  for  the 
board  of  Miss  Erskine  on  the  16th  day  of  October,  1900,  the 
date  of  the  filing  the  plaintiff's  claim  in  the  county  court, 
with  interest  thereon  from  the  date  last  mentioned  to  to-dav 
at  six  per  cent. 

"(9)  If  you  are  not  convinced  that  there  was  such  an  ex- 
press contract  between  the  plaintiff  and  Miss  Erskine  as  is 
set  forth  in  the  foregoing  paragraph  No.  7,  your  verdict  will 
be  for  the  defendant 

"(10)  Also,  if  you  find  that  all  that  was  due  the  plaintiff 
for  board  was  paid  by  Miss  Erskine  in  her  lifetime,  your 
verdict  will  be  for  the  defendant.  I  have  instructed  you  al- 
ready that  the  burden  of  proof  is  upon  the  plaintiff  to  con- 
vince you  that  the  agreement  for  the  payment  for  the  board  as^ 
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^et  forth  in  the  Beventh  paragraph  of  xnj  instructions  was 
made^  but  I  omitted  to  instruct  jou^  as  the  law  requires,  and 
as  I  now  do,  that  the  burden  is  upon  tlie  defendant  to  con- 
vince you  that  the  board  was  paid  for.  In  other  words,  one 
who  claims  that  a  debt  he  owes  has  been  paid  must  prove  itl^' 

The  jury  returned  a  verdict  for  the  plaintiff  for  $1,479.33. 
A  motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
made  and  overruled,  and  from  judgment  upon  the  verdict  the 
defendant  appeals. 

For  the  appellant  there  was  a  brief  by  J.  M.  Smith  and 
Spensley  &  Mcllhon,  and  oral  argument  by  Calvert  Spensley, 

For  the  respondent  there  was  a  brief  by  Fiedler  &  Fiedler, 
:and  oral  argument  by  E.  C.  Fiedler. 

WiH^SLOW,  J.  The  defendant's  most  important  contention 
is  that  the  court  made  fatal  errors  in  instructing  the  jury  as 
io  the  proof  necessary  to  establish  the  making  of  the  express 
contract  alleged.  What  the  court  said  upon  this  point  was  as 
follows : 

"It  is  not  absolutely  necessary  to  the  establishment  of  an 
express  contract  that  witnesses  should  be  produced  who  were 
present  when  the  contract  was  made.  It  may  be  inferred  from 
facts  and  circumstances  established  to  the  satisfaction  of  the 
jury  as  true  by  the  evidence,  if  from  such  facts  and  circum- 
stances the  jury  are  convinced  that  the  express  contract 
claimed  by  the  plaintiff  to  have  been  made  was  in  fact  made." 

The  defendant  claims  that  the  same  rule  of  evidence  ap- 
plies in  this  case  as  would  apply  had  the  parties  been  near 
relatives,  namely,  that  such  an  express  contract  "can  only  be 
established  by  direct  or  positive  evidence,  or  by  circumstan- 
tial evidence  equivalent  to  direct  and  positive."  Tyler  v. 
Burrington,  39  Wis.  376;  Wells  v.  Perkins,  43  Wis.  160. 
The  idea  is  plainly  erroneous.  The  very  stringent  rule  above 
cited  is  a  special  and  exceptional  rule,  which  has  been  laid 
down  by  the  courts  in  cases  of  services  rendered  or  board 
furnished  by  one  near  relative  to  another,  because  in  such 
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cases  no  contract  to  pay  for  them  can  be  implied ;  but,  on  the 
other  hand,  there  is  a  positive  presumption  that  the  services 
or  board  were  intended  to  be  gratuitous.  To  meet  this  pre- 
sumption, and  guard  against  the  possibility  of  the  implica- 
tion of  a  contract  by  the  jury  in  such  cases,  it  was  deemed 
that  the  exceptional  rule  above  stated  should  be  applied.  In 
the  absence  of  such  relationship,  however,  as  in  the  present 
case,  there  is  no  presumption  to  be  overcome,  and  an  express 
contract  may  be  shown  by  proof  of  independent  facts  and 
circumstances  which  convince  the  jury  that  the  contract  was 
in  fact  made,  just  as  any  other  fact  in  issue  may  be  proven 
by  such  evidence.  This  was,  in  substance,  what  the  court 
charged  the  jury  in  the  present  case,  and  there  was,  therefore, 
no  erroy. 

The  defendant  also  claims  that  the  trial  court  erred  in  giv- 
ing any  charge  to  the  jury  on  the  subject  of  implied  contract, 
for  the  reason  that  there  could  be  no  recovery  in  the  case  on 
an  implied  contract  to  pay  because  it  would  be  barred  by  the 
statute  of  limitations ;  hence  the  question  was  not  in  the  case 
and  instructions  thereon  were  liable  to  confuse  the  jury.  The 
law,  as  stated  by  the  court,  was  certainly  correctly  stated; 
and,  while  there  was  no  recovery  sought  on  implied  contract^ 
we  think  the  instructions  were  entirely  proper  for  the  in- 
formation of  the  jury  in  order  that  they  might  more  fully 
appreciate  the  situation  of  the  parties.  The  court  expressly 
told  the  jury  that  there  could  be  no  recovery  on  such  a  con- 
tract, and  that  the  express  contract  alleged  must  be  proven, 
in  order  to  entitle  the  plaintiff  to  recover.  That  part  of  the 
charge  pertaining  to  this  subject,  when  taken  together, 
amounts  rather  to  a  warning  to  the  jury,  fairly  tending  to 
guard  them  against  the  very  natural  error  of  thinking  that 
they  might  find  a  verdict  based  on  an  implied  agreement  in 
case  the  express  contract  was  not  shown. 

The  remaining  contentions  made  by  the  appellant  are  all 
embraced  in  the  claim  that  the  evidence  submitted  was  in- 
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sufficient  to  prove  the  express  contract  allied.  We  shall  not 
review  the  evidence.  It  must  be  enough  to  say  that,  in  our 
judgment,  it  was  sufficient 

By  the  Court. — Judgment  affirmed. 


SoHMECKPEPPBB,  Respondent,  vs.  Chicago  k  Nobthwbst- 
EBN  Railway  Company,  Appellant 

January  16— February  S,  1909. 

Railroads:  Waters:  Bridges:  Obstructions:  Damages:  Appeal  and 
error:  Instructions  to  jury:  Harmless  error. 

1.  Where,  in  an  action  against  a  railroad  company  for  damages  to 

lands  caused  by  the  overflow  of  a  stream  obstructed  by  a 
bridge  erected  and  maintained  by  defendant,  there  was  no  ma- 
terial issue  presented  by  the  testimony  except  as  to  the  amount 
of  damages,  errors  in  instructions  to  the  jury  in  submitting 
other  questions  are  immaterial. 

2.  In  an  action  for  damage  to  land  from  overflow  caused  by  an  em- 

bankment built  by  defendant  with  inadequate  provision  for 
carrying  off  the  water  of  a  stream,  it  is  not  necessary  to  a  re- 
covery that  the  particular  damage  caused  should  have  been 
within  the  anticipation  of  a  reasonably  prudent  person. 

3.  In  an  action  for  damages  to  land  due  to  an  embankment  built 

by  defendant,  with  inadequate  provision  for  carrying  off  the 
water  of  a  stream,  causing  an  overflow  of  water  during  a  speci- 
fied storm,  the  evidence  of  damage  was  confined  to  that  of  ex- 
perts, who  testified  to  examinations  of  the  land  Just  before  and 
Just  after  that  storm.  Held^  that  it  was  immaterial  whether 
other  storms,  preceding  and  subsequent  to  the  storm  specified, 
did  or  did  not  cause  damage. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
coimty:  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  by  way  of  destruction  of  crops 
and  permanent  injury  to  soil  from  the  casting  of  quantities 
of  sand  thereon,  suffered  by  plaintiff,  the  owner  of  low  lands 
adjoining  Bostwick  creek,  by  reason  of  the  inadequacy  of  a 
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certain  pile  bridge  constructed  by  the  defendant  across  said 
creek;  the  inadequacy  being  alleged  to  be  due  both  to  orig- 
inal construction  and  subsequent  obstruction  of  the  spaces 
between  the  piles,  so  that  it  was  insufficient  to  carry  the  wa- 
ters of  said  creek  under  circumstances  which  might  reason- 
ably be  expected.  The  damage  was  predicated  upon  a  single 
storm  occurring  July  14,  1900.  The  evidence  of  permanent 
damage  consisted  of  a  comparison  of  the  land  shortly  before 
that  storm  and  immediately  afterward.  A  special  verdict 
was   taken   of   eleven    questions,    to    the   following   effect: 

(I)  The  bridge  was  of  sufficient  capacity  to  allow  the  passage 
of  such  waters  as  ought  reasonably  to  have  been  expected  to 
flow  through  it  (2)  The  bridge  was  not  of  sufficient  capac- 
ity to  allow  the  passage  of  "such  waters,  and  any  and  all 
driftwood  and  other  materials  brought  down  by  such  waters, 
as  ought  reasonably  to  have  been  expected  to  flow  through 
it"  (3)  The  driftwood  which  floated  down  accumulated  in 
and  against  said  bridge,  and  caused  the  waters  to  flow  over 
the  plaintiff's  land.  (4)  Damage  was  thereby  done.  (6)  Such 
damage  was  the  natural  and  probable  result  of  the  want  of 
such  sufficient  capacity  in  the  bridge.  (6)  The  freshet  of 
July  14,  1900,  was  not  unusual  nor  extraordinary.  (7)  The 
stqrm  of  July  11,  1899,  did  not  cause  water  to  overflow  the 
plaintiff's  land  and  carry  sand  upon  it,  so  as  to  permanently 
injure  it  (8)  Neither  did  the  storm  of  October  27,  1900. 
(9)     (Immaterial.)       (10)    Damage    to    crops,    $209.65. 

(II)  Permanent  damage  to  plaintiff's  land  from  the  over- 
flow of  July  14,  1900,  $700.  Defendant  moved  to  strike  out 
the  answers  to  the  5th,  7th,  8th,  9th,  10th,  and  11th  ques- 
tions, and  for  judgment  upon  the  corrected  verdict  and  un- 
disputed evidence,  and,  in  the  event  of  the  denial  of  that  mo- 
tion, for  new  Jjrial.  Such  motions  were  overruled,  and  judg- 
ment entered  for  the  plaintiff  for  the  amount  of  damages 
foimd  in  response  to  the  10th  and  11th  questions,  from  which 
judgment  defendant  appeals. 

You  116—88 
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Edward  M,  Hyzer,  for  the  appellant 
For  the  respondent  there  was  a  brief  by  McConnell  £ 
Echweizer,  and  oral  argument  by  /.  F.  McConnell. 

Dodge,  J.  After  a  careful  examination  of  the  evidence  in 
this  case,  we  are  led  to  the  conclusion  that  notwithstanding 
the  special  verdict  of  eleven  questions  and  the  numerous  ex- 
ceptions there  was  no  material  issue  in  the  case,  except  the 
question  of  damages,  as  to  which  there  was  any  conflict  of 
evidence.  That  the  bridge  was  inadequate  to  carry  off  the 
waters  which  might  reasonably  be  expected  to  flow  to  it, — 
meaning,  of  course,  the  waters  with  their  customary  and  ex- 
pected accompaniment  of  silt  and  driftwood ;  that  thereby,  on 
July  14th,  the  plaintiff's  lands  were  flooded  so  as  to  do  dam- 
age as  the  natural  and  probable  result  thereof;  that  the 
freshet  on  that  date  was  neither  unusual  nor  extraordinary, — 
all  these  appear  without  dispute  from  the  testimony  of  wit- 
nesses, offered  both  by  plaintiff  and  defendant,  and  the  court 
would  have  been  justified  either  in  answering  said  questions 
in  favor  of  the  plaintiff,  or  in  directing  a  verdict  in  his  favor, 
submitting  only  the  question  of  damages. 

From  this  view  it  of  course  results  that  errors  of  instruc- 
tion in  submitting  any  such  questions  are  immaterial.  Thus 
the  industry  of  the  trial  court  in  describing  to  the  jury  the 
defendant's  legal  duty  with  reference  to  maintenance  of 
bridges  across  watercourses,  while  wholly  unnecessary  to  en- 
able an  answer  to  the  simple  question  of  fact  submitted  to 
them  by  the  second  question,  cannot  have  prejudiced  the  de- 
fendant ;  for  the  negative  answer  to  that  question  which  the 
jury  did  give  should  have  been  ordered  by  the  trial  court 

An  assignment  of  error  predicated  upon  the  failure  of  the 
court  to  inquire  whether  the  quantity  of  driftwood  carried 
against  the  bridge  on  July  14th  was  unusual  and  extraordi- 
fiary  is  disposed  of  by  the  same  consideration.  The  testi- 
mony may  be  searched  in  vain  for  anything  to  support  an 
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aflSnnative  answer  to  such  a  question,  while  defendant's  road- 
master,  who  was  present  with  his  men  endeavoring  to  keep 
the  bridge  from  blocking  up,  testified  expressly  that  it  was 
«uch  as  usually  came  down  in  high  water. 

Another  assignment  of  error,  for  that  it  was  not  left  to  the 
jury  to  find  whether  damage  ought  to  have  been  anticipated 
by  a  person  of  ordinary  intelligence  and  prudence,  is  equally 
without  foundation.  If  such  element  be  at  all  necessary  to 
•establish  the  liability  of  one  who  obstructs  a  watercourse  for 
the  damage  resulting  from  overflow  in  the  absence  of  extra- 
ordinary freshet,  it  certainly  is  matter  of  common  knowl- 
•edge  that  the  setting  back  of  water  onto  the  low  lying  farm 
lands  above  an  obstruction  is  likely  to  cause  damage.  It  is 
not  necessary  to  recovery  that  the  particular  damage  caused 
should  be  within  the  anticipation  of  a  reasonably  intelligent 
and  prudent  person.  Mauch  v.  Hartford,  112  Wis.  40,  60, 
87  K  W.  816;  Meyer  v.  M.  E.  R.  &  L.  Co.,  ante,  p.  336,  93 
N.  W.  6. 

Upon  the  only  remaining  assignment  of  error,  which  is 
substantially  to  the  effect  that  the  court  erred  in  not  refusing 
to  allow  the  jury  to  find  any  permanent  damages,  counsel  for 
appellant  devotes  considerable  space  to  the  discussion  of  the 
probable  effect  of  two  other  storms,  which  as  he  claims,  were 
-extraordinary  and  unusual,  one  occurring  in  Jime,  1899,  and 
the  other  in  October,  1900;  apparently  insisting  that  the 
separation  of  the  damage  done  by  the  storm  of  July  14,  1900, 
from  that  caused  by  the  other  storms  was  pure  conjecture. 
An  examination  of  the  evidence  renders  this  position  so  ob- 
viously untenable  that  we  are  somewhat  at  a  loss  to  under- 
stand appellant's  insistence  thereon.  Doubtless  if  the  plaint- 
iff had  sought  to  predicate  permanent  damages  to  the  land 
upon  a  comparison  between  the  conditions  existing  before 
any  of  these  storms  and  those  existing  after  all  of  them 
there  would  have  been  force  to  the  argument  that  the  jury 
<x)uld  not  say  what  part  of  the  damage  was  due  to  one  storm 
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and  what  to  another;  but  the  plaintiff  presented  no  such  case- 
His  proof  as  to  damages  was  mainly  that  of  experts  thor- 
oughly familiar  with  the  lands,  who  testified  to  an  examina- 
tion of  them  shortly  before  July  14r,  1900,  and  who  compared 
its  then  condition,  after  any  change  that  might  have  been 
worked  by  the  storm  of  the  previous  year,  with  its  condition 
shortly  after  July  14r,  1900,  and  before  the  storm  of  October 
of  that  year.  This  testimony  left  no  room  for  damage  caused 
by  either  of  the  other  storms  to  enter  into  the  damages  testi- 
fied to.  The  plaintiff  declined  to  go  into  proof  as  to  the  effect 
of  either  of  the  other  storms,  except  for  the  testimony  of  two 
or  three  witnesses  in  contradiction  of  a  certain  phase  of  the 
effect  of  that  of  October,  1900,  and  there  was  no  issue  in  the 
evidence  with  reference  to  either  of  those  storms.  It  was 
wholly  immaterial  whether  they  did  or  did  not  cause  damage* 
If  they  did,  that  damage  was  excluded  in  the  manner  of  offer- 
ing the  proofs.  The  only  improper  element  in  the  trial  with 
reference  thereto  was  in  submitting  to  the  jury  questions  as 
to  whether  such  other  storms  caused  any  damage  and  not  in 
refusing  to  allow  such  ulterior  immaterial  considerations  to 
defeat  the  effect  of  the  answer  of  the  jury  to  the  only  material 
question,  namely,  the  amount  of  damage  caused  by  the  storm 
specified  in  the  complaint.  As  to  that  question  there  was  a 
fair  conflict  of  expert  evidence,  the  opinions  varying  from 
two  or  three  hundred  dollars  on  the  one  side  to  twelve  or  six- 
teen htmdred  dollars  on  the  other,  and  the  seven  hundred  dol- 
lars adopted  by  the  jury  was  certainly  within  the  limits  of 
credible  evidence. 

No  error  prejudicial  to  appellant  is  presented  by  the  rec- 
ord. 

By  the  Court. — Judgment  affirmed. 
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John  A.  Tolmaw  Company,  Respondent,  vs.  Butt  and  an- 
other, imp..  Appellants. 

January  17— -February  S,  190S 

Guaranty:  Continuing  contract:  Prior  indehtedneaa  of  principal: 
Effect  of  failure  to  disclose:  Evidence. 

1.  A  contract  between  a  saleBman  and  his  employer,  guaranteed  by 

defendants,  was  for  "one  year  from  date"  and  might  "con- 
tinue from  year  to  year."  The  guaranty  expressly  covered  "all 
moneys  and  goods,"  which  the  employer  might  "from  time  to 
time  advance"  to  the  salesman,  and  "any  and  all  indebted- 
ness" which  might  thereafter  "become  due  to"  the  employer 
"from  him,  whether  by  the  terms  of  any  contract  or  not,  in 
excess  of  the  amount  due"  the  salesman.  The  guaranty  further 
provided  "that  any  extension"  might  be  granted  the  salesman 
"at  any  time"  without  notice  or  affecting  the  guarantor's  lia- 
bility, and  that  "for  such  amount"  the  guaranty  was  therein 
declared  to  be  "intended  as  a  continuing  guaranty  until  re- 
voked by  notice  in  writing."  Held,  that  the  guaranty  covered 
and  was  binding  for  the  three  years  through  which  the  sales- 
man's employment  was  extended. 

2.  Where  an  employer's  contract  with  a  traveling  salesman  re- 

quired him  to  give  bond  for  all  sums  in  which  he  might  be- 
come indebted  to  the  employer,  and  such  guaranty  was  given, 
in  an  action  brought  thereon,  in  the  absence  of  evidence  that 
the  guarantors  were  induced  to  sign  by  fraud,  misrepresenta- 
tion, or  deceit,  evidence,  that  at  the  time  of  the  execution  of 
the  guaranty,  and  unknown  to  the  guarantors,  the  salesman 
was  already  largely  indebted  to  the  employer,  is  irrelevant. 

3.  In  such  case,  an  agreement  in  the  written  guaianty,  that  the 

guarantors  would  "accept  a  verified  written  statement  of  the 
account  (of  the  salesman)  as  kept  on  the  regular  books"  of 
the  employer,  is  binding  and  conclusive  on  the  guarantors. 

Appeai*  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  $1,187.80,  with  interest  from 
September  21,  1900,  for  moneys  belonging  to  the  plaintiff, 
received  by  the  defendant  E.  A.  Russell  between  May  1, 
1897,  and  March  15,  1900,  while  acting  as  traveling  sales- 
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man  for  the  plaintiff,  in  excess  of  what  he  paid  and  accounted 
to  the  plaintiff  during  that  period.  The  action  is  based  upon 
a  written  contract  bearing  date  May  1,  1897,  between  the 
plaintiff  and  R.  A.  Russell,  and  a  written  guaranty  of  the 
same,  executed  by  Russell  and  the  appellants.  By  such  con- 
tract Russell  was  to  faithfully  and  diligently  perform  such 
duty  as  such  salesman  for  one  year  from  date,  and  might  con- 
tinue from  year  to  year,  with  the  right  in  the  plaintiff  to  ter- 
minate the  contract  at  any  time ;  Russell  to  receive  for  com- 
pensation certain  percentages  on  the  profits  of  goods  sold ;  he 
to  pay  his  own  expenses,  including  sample  cases;  but  the 
plaintiff  was  at  liberty  to  advance  to  him  moneys  for  the  pur- 
pose of  defraying  expenses,  which  Russell  was  to  repay  on 
demand,  and  "to  furnish  a  good  acceptable  bond  for  the  pay- 
ment of  any  money  due"  to  the  plaintiff  "in  excess  of  the 
amount  due"  to  Russell,  "with  all  costs,  attorney's  fees,  and 
expenses  and  seven  per  cent,  interest  until  paid ;"  the  plaint- 
iff to  be  the  final  judge  of  all  credit  given  customers,  and  no 
order  to  be  counted  as  a  sale  until  accepted  by  the^plaintiff. 
The  written  guaranty  executed  under  the  hands  and  seals  of 
Russell  and  the  appellants,  upon  which  the  action  is  in  part 
based,  recites  the  making  of  such  contract  between  Russell 
and  the  plaintiff,  and  that  "in  consideration  of  the  sum  of 
one  dollar  and  other  valuable  consideration  received  from" 
the  plaintiff,  the  receipt  of  which  is  thereby  acknowledged, 
Russell  and  the  two  appellants  did  guaranty  to  the  plaintiff 
as  follows : 

''I  hereby  guarwatee  the  payment  to  John  A.  Tolman  Com- 
pany of  any  and  all  moneys  collected  by  Ralph  A.  Russell  for 
account  of  John  A,  Tolman  Company,  and  for  all  moneys 
and  goods  which  they  may  from  time  to  time  advance  to  said 
Ralph  Russell,  and  any  and  all  indebtedness  .  .  .  which 
may  hereafter  become  due  to  John  A.  Tolman  Company  from 
him,  whether  by  the  terms  of  any  contract  or  not,  in  excess  of 
the  amount  due  said  Ralph  A.  Russell  from  said  John  A, 
Tolman  Company.    And  I  hereby  waive  notice  of  acceptance 
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of  this  gvxiraniy  by  John  A,  Tolman  Company,  and  agree  to 
accept  a  verified  written  statement  of  the  account  of  Ralph 
A.  Russell,  as  kept  in  the  regular  books  of  said  John  A.  Tol- 
man Company,  as  correct  as  between  the  said  company  and 
the  said  Ralph  A.  Russell,  and  as  competent  and  conclusive 
evidence  as  to -the  extent  of  my  liability,  and  without  requir- 
ing any  dem^and  or  notice  of  default;  and  I  agree  that  any 
extension  may  be  granted  him,  or  any  security  t<iken,  or  se- 
curity taken  surrendered,  and  any  surety  hereto  released  at 
any  time  without  notice,  or  affecting  my  liability.  My  lia- 
bility, however,  is  limited  hereby  to  two  thousand  dollars 
($2,000.00),  and  all  costs,  attorney's  fees,  and  expenses,  to- 
gether with  interest  at  7  per  cent,  per  annum  until  paid,  and 
for  such  amounts  this  is  intended  as  a  continuing  guarantee 
until  revoked  by  notice  in  writing  to  me.  Any  amount  which 
shall  become  due  from  me  upon  this  contract  of  guarantee  I 
agree  to  pay  at  the  office  of  John  A.  Tolman  Company,  in 
Chicago,  111.,  without  relief  from  valuation  or  appraisement 
laws." 

The  defendant  Russell  made  no  answer  to  the  complaint. 
The  appellants  answered  by  way  of  admissions,  denials,  and 
counter  allegations  to  the  effect  that  for  some  years  prior  to 
giving  the  bond  Russell  had  been  employed  by  the  plaintiff 
in  the  same  capacity,  and  during  that  time  he  embezzled 
$1,600 ;  that  the  plaintiff,  knowing  the  fact,  exacted  the  bond 
or  agreement  of  guaranty  to  cheat  and  wrong  the  appellants, 
who  were  at  the  time  ignorant  of  such  embezzlement ;  and  by 
way  of  counterclaim  the  answer  alleged  that,  after  Russell 
quit  the  services  of  the  plaintiff,  many  collections  were  made 
of  goods  sold  by  him,  on  which  he  was  entitled  to  commis- 
sions, according  to  such  contract,  to  the  amount  of  $250, 
which  they  claimed  should  be  deducted  from  the  amount 
claimed  by  the  plaintiff.  The  appellants  were  allowed  to 
amend  such  answer,  but  not  to  materially  change  the  nature 
of  the  defense,  except  to  allege,  in  effect,  that  Russell  was  so 
employed  by  the  plaintiff  under  the  contract  from  May  1, 
1897,  to  July  26,  1897,  when  the  bond  or  guaranty  was  exe- 
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cuted,  and  that  the  same  was  so  given  without  any  considera- 
tion therefor.  The  plaintiff,  by  way  of  reply,  denied  each 
and  every  allegation  of  the  counterclaim,  and  alleged  that 
Russell  had,  in  the  complaint,  received  all  the  credits  from  * 
the  plaintiff  to  which  he  was  entitled.  At  the  close  of  the 
testimony  the  court  directed  a  verdict  in  favor  of  the  plaint- 
iff for  $1,249.80,  being  the  amount  demanded  in  the  com- 
plaint, with  interest  to  that  date.  From  the  judgment  en- 
tered thereon  accordingly,  the  defendants  Butt  and  Eckhart 
bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  C.  W.  Oraves  and 
C.  M.  Butt  J  Jr.,  and  oral  argument  by  Mr.  Graves. 

For  the  respondent  there  was  a  brief  by  Smith  &  Griffin 
and  Silbaugh  &  Bennett,  and  oral  argument  by  C.  J.  Smith. 

Cassoday,  C.  J.  The  liability  of  the  appellants  is  based 
upon  the  bond  or  written  guaranty,  which  speaks  for  itself. 

1.  Error  is  assigned  because  the  court  held,  as  a  matter  of 
law,  that  the  appellants  were  liable  thereon  after  the  termina- 
tion of  the  first  year.  The  contract  so  guarantied  was  "for 
one  year  from  date,"  and  might  "continue  from  year  to  year." 
The  guaranty  expressly  covered  "all  moneys  and  goods" 
which  the  plaintiff  might  "from  time  to  time  advance"  to 
Russell,  and  "any  and  all  indebtedness"  which  might  there- 
after "become  due  to"  the  plaintiff  "from  him,  whether  by  the 
terms  of  any  contract  or  not,  in  excess  of  the  amount  due" 
Russell,  and  each  of  the  appellants  and  Russell  therein 
agreed  "that  any  extension"  might  "be  granted"  to  Russell 
''at  any  time,  without  notice  or  affecting"  his  "liability," 
up  to  the  amount  therein  stipulated;  and  that  "for  such 
jimounts"  the  guaranty  was  therein  declared  to  be  "intended 
as  a  continuing  guaranty  until  revoked  by  notice  in  writing." 
The  plaintiff's  contract  with  Russell  was  extended,  and  did 
continue  from  year  to  year  until  March  15,  1900,  when  Rus- 
sell quit  the  services  of  the  plaintiff,  without  its  consent. 
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Such  being  the  express  terms  of  the  contract  and  guaranty^ 
we  are  unable  to  perceive  any  ground  for  holding  that  the 
guaranty  did  not  cover  the  entire  time  during  which  Russell 
was  so  employed  under  the  contract  Counsel  for  the  appel- 
lants cite  a  half  dozen  adjudications  in  which  the  plaintiff 
in  this  case  was  a  party,  and  say : 

"The  date  of  the  above  decision  is  given  for  the  purpose  of 
•showing  that  the  plaintiff  is  continually  changing  the  lan- 
guage of  its  contracts  and  bonds  for  the  purposes  of  circum- 
venting and  avoiding  the  construction  placed  upon  them  by 
the  courts  in  the  above  cases." 

The  question  here  is  whether  this  contract  will  bear  the 
construction  which  the  trial  court  put  upon  it.  It  is  enough 
to  say  that  the  guaranty  in  question  contains  provisions  and 
agreements  upon  the  part  of  the  appellants  not  found  in  any 
of  the  agreements  of  the  guarantors  in  any  of  those  cases. 
Especially  is  this  so  as  to  the  clause,  "whether  by  the  terms  of 
any  contract  or  not."  And  yet  two  of  those  cases  are  against 
the  contention  of  the  appellants.  John  A.  Tollman  Co.  v.  Bow- 
erman,  5  S.  D.  197,  58  N.  W.  668 ;  John  A.  Tolman  Co.  v. 
Griffin,  111  Mich.  301,  69  N.  W.  649;  John  A.  Tolman  Co. 
V.  Reed,  115  Mich.  71,  72  K  W.  1104.  See,  also,  John  A. 
Tolman  Co.  v.  Bice,  164  111.  255,  45  N.,  E.  496.  We  must 
hold  that  the  guaranty  covered  the  liability  from  May  1, 
1897,  to  March  15,  1900. 

2.  Error  is  assigned  because  the  court  refused  to  permit 
the  appellants  to  show  that  Russell  was  largely  indebted  to 
the  plaintiff  when  the  guaranty  was  executed,  and  that  the 
appellants  were  ignorant  of  that  fact.  There  is  no  evidence 
tending  to  prove  that  the  appellants  were  induced  to  sign  the 
^aranly  by  reason  of  any  fraud,  misrepresentation,  or  de- 
ceit on  the  part  of  the  plaintiff.  The  very  fact  that  the 
plaintiff  exacted  such  guaranty  shows  that  it  was  unwilling 
to  trust  to  the  responsibility  of  Russell  alone.  Such  proposed 
•evidence  was  clearly  irrelevant,  and  was  properly  excluded. 


602  SUPEEME  COUKT  OF  WISCONSIN.        [Feb, 

Hill  ▼.  Sidie,  116  Wi&  602L 

3.  Error  is  assigned  because  the  court  refused  to  strike  out 
the  deposition  of  Samuel  A.  Tobnan,  or  to  permit  proof  that 
it  had  been  materially  altered.  It  does  not  appear  that  it  was 
altered  after  it  was  signed  by  the  witaiess.  Besides,  it  was 
stipulated  in  the  case,  before  such  ruling,  that  the  exhibit 
mentioned  in  that  deposition  should  be  received  and  read  in 
evidence  as  being  a  correct  statement  of  the  account  of  the 
plaintiff  with  Russell  from  July  29,  1897,  to  February  17, 
1900,  inclusive,  to  the  same  extent  as  the  account  books  of  the 
plaintiff  might  be  received  when  proven  according  to  law. 
Each  of  the  appellants  agreed  in  the  guaranty  "to  accept  a 
verified  written  statement  of  the  account  of  Ralph  A.  Russell, 
as  kept  in  the  regular  books  of  the  plaintiff,  "as  correct  as 
between  the"  plaintiff  and  Russell,  "and  as  competent  and 
conclusive  evidence  as  to  the  extent  of  my  [his]  liability. '* 
The  cases  cited  by  appellants  are  to  the  effect  that  such  agree- 
ment was  binding  and  conclusive  upon  them.  John  A.  Tol- 
man  Co.  v.  Clements,  98  Mich.  6,  66  N.  W.  1038 ;  John  A. 
Tollman  Co.  v.  Bowerman,  5  S.  D.  197,  58  N.  W.  568 ;  John 
A.  Tolm^n  Co.  v.  Oriffin,  111  Mich.  301,  69  N.  W.  649. 
There  is  no  dispute  as  to  the  amount  due  the  plaintiff  from 
Russell.  The  verdict  was  properly  directed  in  favor  of  the 
plaintiff. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Hill,  Respondent,  vs.  Sidie,  Appellant 
January  11— February  S,  1909. 

Vendor  and  purchaser  of  land:  Relation  after  default:  Landlord  and 
Tenant:  Contracts:  Tenant  at  sufferance. 

A  provision  In  a  contract  for  the  sale  of  lands  that,  on  the  ven- 
dee's default,  he  should  hold  the  premises  from  the  date  of 
the  contract  as  tenant  at  sufferance  of  the  vendor,  subject  to- 
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be  remoyed  as  a  tenant  holding  over  by  process,  under  the 
statute  In  such  case  made  and  provided.  Is  Ineffective  to 
change  the  relationship  between  the  vendee  In  possession  and 
the  vendor  to  that  of  landlord  and  tenant,  or  deprive  such 
vendee  of  his  rights  and  equities  under  his  contract  of  pur- 
chase. Wright  V.  Roberts,  22  Wis.  161,  distinguished;  Diggle 
V,  Boulden,  48  Wis.  477,  followed. 

Appeai,  from  an  order  of  the  circuit  court  for  Vernon 
county :  J.  J.  Feuit,  Circuit  Judge.    Beversed. 

This  is  an  action  to  recover  the  reasonable  value  of  the  use 
and  occupation  of  certain  farm  lands.  The  complaint  alleges 
the  making  of  a  contract  in  writing  by  the  parties  July  ly 
1893,  by  which  the  plaintiff  agreed  to  sell,  and  the  defendant 
to  purchase,  the  lands  in  question,  for  the  sum  of  $500,  to  be 
paid  in  five  equal  annual  instalments,  beginning  January  1^ 
1896.  The  contract  also  provided  that  the  defendant  should 
mortgage  the  crop  each  year  to  the  plaintiff  as  security  for 
payment  of  the  interest,  and  the  first  payment  of  principal 
until  such  first  payment  of  principal  was  made.  The  con- 
tract further  provided  that  defendant  should  pay  the  taxes 
levied  on  the  lands,  keep  the  improvements  and  fences  in  re- 
pair, and  "hold  the  said  premises  from  the  date  hereof  as 
tenant  of  sufferance  of  the  party  of  the  first  part,  subject  ta 
be  removed  as  a  tenant  holding  over  by  process,  under  the 
statute  in  such  case  made  and  provided,  whenever  default 
shall  be  made  in  the  payment  of  any  of  the  instalments  of 
purchase  money  above  specified."  The  complaint  further 
alleged  that  at  the  time  of  the  execution  of  the  contract  the 
defendant  was  in  possession  of  the  land  as  plaintiff's  tenant^ 
and  had  planted  thereon  the  crop  for  the  year ;  that  defend- 
ant continued  to  occupy  the  land  until  the  fall  of  the  year 
1900,  but  refused  to  make  any  payments  of  principal  or  in- 
terest on  the  contract  after  January  1,  1895,  whereupon  he 
became  the  tenant  of  sufferance  of  the  plaintiff  under  the 
terms  of  the  contract ;  and  that  the  use  and  occupation  of  the 
land  was  worth  $50  a  year  for  the  entire  time,  no  part  of 
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'which  sum  has  been  paid,  nor  has  any  part  of  the  amount  due 
•on  the  contract  been  paid  since  the  payment  of  the  interest 
due  January  1,  1895.  Judgment  for  $350  and  costs  is  de- 
manded. A  general  demurrer  to  this  complaint  was  over- 
ruled, and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Doherty  &  Baldwin^ 
And  oral  argument  by  /.  F.  Doherty. 

H.  P.  Proctor,  for  the  respondent. 

WiNSLOw,  J.  The  sole  question  in  this  case  is  as  to  the 
l^al  effect  of  that  clause  in  the  land  contract  which  provides 
that  in  case  of  default  in  payments  the  vendee  shall  hold  the 
premises  as  "tenant  of  sufferance"  of  the  vendor.  The  plaint- 
iff claims  that  this  clause  operates  to  change  the  relation  of 
the  parties,  so  far  as  possession  of  the  land  is  concerned,  into 
that  of  landlord  and  tenant,  and  relies  upon  Wright  v.  Rob- 
-erts,  22  Wis.  161.  The  defendant,  on  the  other  hand,  claims 
that  the  principle  stated  in  Wright  v.  Roberts  has  been  com- 
pletely overruled  by  the  later  case  of  Diggle  v.  Boulden,  48 
Wis.  477,  4  N.  W.  678.  There  is  certainly  a  direct  conflict 
in  principle  between  the  two  cases.  Wright  v.  Roberts  was  a 
case  where  the  exact  point  in  the  case  at  bar  was  presented, 
and  it  was  held,  imder  a  precisely  similar  contract,  that  upon 
default  an  action  for  use  and  occupation  could  be  maintained, 
because  by  the  clause  in  question  the  parties  had  created  the 
relation  of  landlord  and  tenant,  with  all  the  remedies  which 
were  incident  to  that  relation.  On  the  other  hand,  it  is  held 
in  Diggle  v.  Boulden,  where,  under  a  similar  contract,  the 
vendor  upon  default  brought  an  action  in  equity  to  foreclose 
the  contract,  that  the  objection  that  the  vendor  had  an  ade- 
quate remedy  at  law,  by  proceeding  against  the  vendee  as  a 
tenant  at  sufferance,  could  not  be  maintained,  because  the 
vendee  "had  rights  and  equities  under  his  contract  of  pur- 
chase which  would  defeat  an  action  at  law  against  him  as  a 
mere  tenant  at  sufferance;  and  such  an  action  would  not  lie 
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in  such  a  case  where  the  appellant  is  in  possession  as  pur- 
chaser, having  paid  part  of  the  purchase  money."  In  both  of 
the  cases  cited,  as  in  the  case  at  bar,  the  vendee  was  in  pos- 
session under  the  contract  of  sale.  The  first  case  goes  upon 
the  principle  that  the  clause  in  question  is  effective  to  change 
the  relationship  of  the  parties,  so  far  as  possession  of  the  real 
estate  is  concerned,  to  the  relationship  of  landlord  and  ten- 
ant, and  the  other  upon  the  principle  that  it  does  not  change 
such  relationship  so  long  as  the  vendee  has  any  equity  under 
his  contract  There  is  no  way  of  reconciling  the  two  cases, 
and  the  difficulty  is  increased,  rather  than  diminished,  by  the- 
fact  that  the  former  case  is  not  referred  to  in  the  later  case, 
although  it  was  cited  in  the  briefs  and  relied  upon  as  a^^- 
thority.  Another  fact  is  of  some  significance,  namely,  the 
fact  that  Wright  v.  Roberts  has  not  been  affirmed  or  even 
cited  in  any  subsequent  opinion  in  this  court  It  certainly  is 
important  that  the  rule  in  such  cases  be  definitely  and  cer- 
tainly settled.  It  is  not  so  important  how  it  be  settled,  as  it  is 
that  there  should  be  no  doubt  about  it  It  is  in  the  lull  sense 
a  rule  of  property,  and  should  not  be  subject  to  changes. 
Viewed  in  this  light,  it  seems  that  the  rule  as  laid  down  in 
Diggle  v.  Boulden  should  be  followed.  It  has  stood  upon  the 
books  for  nearly  twenty-three  years  as  the  last  authoritative 
utterance  of  this  court  upon  the  question.  It  must  be  pre- 
sumed that  it  has  been  regarded  as  stating  the  position  of 
this  court,  and  also  that  contracts  which  have  been  made  since 
that  time  have  been  made  with  reference  to  it  It  has  sup- 
port in  the  general  and  familiar  doctrine  that  the  law  does 
not  favor  forfeitures  of  valuable  rights,  and  will  endeavor  to- 
avoid  them.  It  finds  support,  also,  in  the  following  cases:. 
Chicago,  B.  &  Q.  B.  Co.  v.  Shupa,  16  Neb.  341,  20  N.  W. 
398 ;  ElUwoHh  v.  McDowell,  44  Neb.  707,  62  N.  W.  1082. 

By  the  Court. — Order  reversed  and  action  remanded,  witk 
directions  to  sustain  the  demurrer. 
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The  State  ex  eel.  Haixatter,  Appellant,  vs.  Gosnell, 
City  Clerk,  Reapondent. 

January  17— February  S,  1903. 

Municipal  corporations:  Statutes :  Construction:  Common  council: 
Board  of  public  works:  Powers:  Fixing  water  rates:  Use  of 
meters:  Certiorari:  Jurisdiction:  Abuse  of  discretion. 

1.  By  ch.  162,  Laws  of  1887,  amending  the  charter  of  the  city  of 
La  Crosse,  there  was  established  a  new  department  of  the  city 
government,  known  as  the  "board  of  public  works."  Such 
board  was  thereby  given  power,  subject  to  approval  by  the 
common  council,  to  make  by-laws,  rules  and  regulations  in 
relation  to  the  waterworks  of  the  city,  and  therein  to  fix  uni- 
form water  rates  to  be  paid  for  use  of  water  furnished  by  such 
waterworks.  Such  powers  had  theretofore  been  conferred  by 
the  charter  on  the  common  council,  but  by  the  amendment  the 
authority  of  the  common  council  "to  establish  water  rates  to 
be  paid  by  persons  using  the  water"  was  eliminated.  The 
amendment  further  provided  that  the  common  council  should 
have  power  ''by  ordinance  to  make  and  enforce  all  needful 
regulations  for  ascertaining  the  amounts  to  be  paid  as  water 
rates  by  persons  using  the  water."  Held,  that  the  dropping 
from  the  enumerated  powers  of  the  common  council  the  un- 
limited power  to  2x  water  rates,  and  transferring  unlimited 
authority  in  the  matter  to  the  board  of  public  works,  its  action 
not  to  have  the  force  of  law  until  approved  by  the  common 
council,  made  that  method  of  dealing  with  that  subject  exclu- 
sive, and  the  common  council  was  empowered  to  fix  water 
rates  only  by  acting  upon  the  recommendation  of  the  board  of 
public  works. 

•2.  Where  a  city  charter  authorizes  the  common  council,  by  ordi- 
nance, to  make  and  enforce  all  needful  regulations  for  ascer- 
taining the  amounts  to  De  paid  as  water  rates  by  persons  using 
the  water,  and  necessary  and  expedient  to  protect  such  water- 
works and  the  use  thereof,  and  the  whole  scheme  of  the  charter 
provision  is,  that  the  consumer  shall  bear  all  the  expense 
necessary  to  enable  him  to  take  water  from  the  public  supply 
in  the  water  mains,  a  requirement  contained  in  an  ordinance, 
adopted  by  the  common  council,  that  the  consumers,  in  cer- 
tain cases,  at  their  own  expense  provide  and  use  meters,  and 
keep  them  in  repair,  is  legitimate. 

"3.  In  such  case,  the  provisions  of  the  ordinance  requiring  con- 
sumers using  service  pipes  above  a  certain  diameter  to  furnish 
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meters,  and  leavlns  it  optional  with  consumers  using  service 
pipes  below  that  diameter,  is  not,  as  a  matter  of  law,  an  un- 
reasonable classification. 

4.  A  suitor  has  no  absolute  right  to  the  common-law  writ  of 
certiorari.  Where  the  relator  shows  no  equity,  and,  so  far  as 
his  legal  rights  are  concerned,  has  suifered  no  injury  not 
remediable  at  law,  it  is  proper  to  deny  the  use  of  the  writ; 
and,  where  it  further  appears  that  the  relator,  as  a  private  in- 
dividual with  a  trifling  injury,  remediable  by  ordinary  means, 
complains  against  the  acts  of  a  municipal  corporation,  it  is  an 
abuse  of  discretion  to  permit  the  use  of  the  remedy  of  cer- 
tiorari, 

4>.  A  city  council,  having  authority  by  ordinance  to  fix  water  rates 
only  by  acting  upon  the  recommendation  of  the  board  of  public 
works  of  the  city,  established  such  rates  without  previous 
recommendation  of  the  board  of  public  works.  It  did  not 
appear  that  the  rates  fixed  by  the  council  were  inequitable. 
The  pecuniary  injury  to  the  consumer  was  trifiing,  as  com- 
pared with  the  disturbance  of  public  affairs  in  compelling  the 
city  to  defend  its  Jurisdiction  before  the  courts  upon  a  com- 
mon-law writ  of  certiorari.  Held,  that  it  was  an  abuse  of 
Judicial  discretion  to  allow  the  writ  on  the  relation  of  a  con- 
sumer. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.    Reversed. 

The  city  of  La  Crosse  owns  and  operates  a  system  of  wa- 
terworks for  the  purpose  of  supplying  water  within  the  mu- 
nicipality for  public  and  private  use.  Its  charter,  prior  to 
1887,  vested  power  in  the  common  council,  by  subd.  11,  sec.  3, 
subch..  ly,  ch.  136,  Laws  of  1876,  as  amended  by  sec.  6, 
<ii.  183,  Laws  of  1881 : 

"To  provide  for  the  erection  of  waterworks  for  the  supply 
of  water  to  the  inhabitants  of  the  city;  to  lay  down  water 
pipes;  to  establish  water  rates  to  be  paid  by  persons  using 
the  water  therefrom,  and  to  prevent  unnecessary  waste  of  the 
water  by  any  person  or  persons;  to  pass  from  time  to  time 
Buch  ordinances  as  may  be  deemed  necessary  or  expedient  for 
the  conBtruction,  regulation  or  protection  of  such  waterworks 
and  pipes  and  to  enforce  the  same  by  suitable  penalties." 

That  was  amended  in  1887  by  ch.  162  of  the  laws  of  that 
year,  the  words  "to  establish  water  rates  to  be  paid  by  persons 
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using  the  water  therefrom''  being  elinunatei  The  charter 
was  at  the  same  time  and  by  the  same  law  further  amended 
by  establishing  a  new  department  of  city  government  of  an 
executive  character,  to  be  known  as  the  'TBoard  of  Public 
Works,"  and  to  consist  of  members  elected  by  the  people.  At 
the  same  time  and  by  the  same  law  Uie  charter  was  further 
amended,  adding  thereto  a  new  subchapter,  numbered  IX,  on 
the  subject  of  waterworks,  in  which  the  maintenance  and 
everything  in  relation  to  the  operation  of  the  waterworks,  so 
as  to  effect  the  purposes  thereof,  was  placed  under  the  imme- 
diate charge  of  the  board  of  public  works,  but  subject  to  the 
direction  of  the  common  counciL  By  sec  1  of  that  sub- 
chapter it  was  provided  as  follows : 

"The  board  of  public  works,  subject  to  the  direction  of  the 
conmion  council,  shall  assume  and  have  exclusive  charge  and 
superintendence  of  the  waterworks  of  said  city,  and  of  all 
property,  records,  contracts,  transactions,  reports,  accounts, 
surveys,  maps,  plats,  estimates,  profiles,  plans  and  documents 
of  whatsoever  nature  pertaining  thereto,  and  it  shall  there- 
after be  the  duty  of  such  board  of  public  works  to  examine 
and  consider  all  matters  relative  to  supplying  the  city  of  La 
Crosse  with  a  sufficient  quantity  of  pure  and  wholesome 
water  for  the  use  of  its  inhabitants/' 

By  sec.  7  th6  waterworks,  and  all  the  grounds,  buildings,. 
fixtures,  machinery  and  other  things  appertaining  thereto- 
wore  declared  to  be  under  the  control  of  the  said  board,  with 
I)o\ver  to  regulate  and  control  and  have  general  supervision 
of  the  same  subject  to  the  authority  of  said  conamon  council. 
By  sec.  8  the  board  was  given  power  to  establish  water  rates, 
the  following  language  being  used: 

"The  said  board  shall  have  power  from  time  to  time  to- 
make  and  enforce  by-laws,  rules  and  regulations  in  relation 
to  the  said  waterworks,  and  before  the  actual  introduction  of 
water  they  shall  make  by-laws,  rules  and  regulations  fixings 
tmifonn  water  rates  to  be  paid  for  use  of  water  furnished  by 
tne  said  waterworks,  and  fixing  the  manner  of  distributing 
and  supplying  the  water  for  use  or  consumption,  and  for 
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withholding  or  shutting  ofF  the  same  for  cause,  and  they  shall 
have  power,  from  time  to  time,  to  alter,  modify  or  repeal  such 
by-laws,  rules  and  regulations  now  in  force:  provided,  how- 
ever, that  no  such  by-law,  rule  or  regulation,  and  no  altera- 
tion, modification  or  repeal  thereof,  shall  have  any  force  until 
submitted  to  and  approved  by  the  said  common  council." 

Sec.  9  gave  the  common  council  power  as  follows : 

"The  common  council  shall  have  power  by  ordinance  to 
make  and  enforce  all  needful  regulations  for  ascertaining  the 
amounts  to  be  paid  as  water  rates  by  persons  or  corporations 
using  the  water,  keeping  accounts  thereof,  and  giving  the  no- 
tices required  by  this  act  and  by  ordinances.  It  may  provide 
for  the  payment  of  such  water  rates  directly  to  the  city  treas- 
urer, or  for  their  collection  by  some  subordinate  of  the  board 
of  public  works,  or  a  collector  of  water  rates,  to  be  ap- 
pointed by  said  board  of  public  works,  and  may  require  such 
subordinate  or  officer  to  give  bond  in  such  sum  and  with  such 
sureties  as  it  may  prescribe." 

By  sec.  12  further  power  was  given  to  the  common  council 
in  these  words : 

"It  shall  be  the  duty  of  the  said  common  council,  and  they 
are  hereby  empowered  from  time  to  time  to  pass  such  ordi- 
nances as  may  be  deemed  necessary  or  expedient  to  protect 
said  waterworks  and  the  use  thereof,  and  to  enforce  the  by- 
laws, rules  and  regulations  of  the  said  board  of  public 
works,"  etc.,  and  to  enforce  all  such  rules  and  regulations  by 
appropriate  penalties. 

Under  the  scheme  of  the  charter  service  pipes,  curb  stops 
and  all  appliances  for  use  of  the  consumer  in  taking  water 
from  the  water  main  are  required  to  be  paid  for  by  him. 

March  8,  1901,  the  common  council  passed  an  ordinance 
containing  provisions  to  the  following  effect:  (1)  A  complete 
system  of  rates,  arranged  on  the  usual  basis  where  water  is 
not  measured  and  also  where  it  is  measured  by  means  of  a 
water  meter.  Each  consumer,  by  this  system,  was  given  the 
privil^e  of  paying  for  water  by  the  meter  rate  upon  condi^ 
tion  of  his  putting  a  meter  in  at  his  own  expense  and  keep- 
Voi.  116  —  39 
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ing  the  same  in  repair,  and  not  using  water  for  his  premises 
otherwise  than  through  the  meter,  except  those  using  water 
through  a  service  pipe  larger  than  three-fourths  of  an  inch  in 
diameter,  who  were  required  to  supply  their  premises  with 
meters  at  their  own  expense.  (2)  A  scheme  in  detail  for  the 
collection  of  water  rents  and  a  prohibition  against  any 
change  of  water  rates  except  under  certain  conditions,  not 
recognizing  any  authority  of  the  board  of  public  works  in  the 
matter.  (3)  Regulations  of  the  enjoyment  of  the  water  serv- 
ice, to  prevent  misuse  thereof,  such  as  the  care  and  manage- 
ment of  seals  on  standpipes  and  automatic  sprinklers,  condi- 
tions upon  which  water  service  might  be  re-established  after 
being  interrupted  pursuant  to  the  ordinances  of  the  city  or 
rules  of  the  board  of  public  works.  (4)  Penalties  for  wrong- 
ful interference  with  hydrants  or  stop  cocks,  or  improper  use 
of  water  contrary  to  such  ordinance  or  rules.  (5)  Rules  re- 
lating to  the  care  of  fire  hydrants.  (6)  A  declaration  of  au- 
thority to  make  other  rules  relating  to  water  rates  and  col- 
lection of  the  same.  Penalties  for  the  violation  of  ordinances 
relative  to  the  waterworks.  A  requirement  r^arding  the 
management  by  consumers  of  their  service  appliances  in  case 
of  an  alarm  of  fire  and  during  the  continuance  of  a  fire.  A 
general  repeal  of  all  ordinances  or  parts  of  ordinances  con- 
flicting with  the  new  enactment 

The  ordinance  was  carried  to  the  circuit  court  for  La 
Crosse  county  for  review,  and  was  affirmed.  The  relator  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by   McConnell  & 
Schweizer,  and  oral  argument  by  /.  E.  McConnell. 
W.  F.  Wolfe,  for  the  respondent 

Marshaxl,   J.     Jurisdiction  of  the  common  council  to 

pass  the  ordinance  is  challenged  upon  two  grounds:  First, 

t^^  "^^^^^^ity  independently  of  the  board  of  public  works 

rates  was  taken  away  from  the  common  council  by 
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cL  162^  Laws  of  1887 ;  second,  because  the  charter  does  not 
grant  authority  to  require  consumers  of  water  to  measure 
the  same  through  meters  provided  at  their  own  expense. 

We  cannot  escape  the  conclusion  that  the  purpose  of  drop- 
ping out  of  the  enimierated  powers  of  the  common  council 
unlimited  power  to  fix  water  rates  and  transferring  initia- 
tory authority  in  the  matter  to  the  board  of  public  works,  its 
action  not  to  have  the  force  of  law  till  approved  by  the  com- 
mon council,  was  to  make  that  method  of  dealing  with  the 
subject  exclusive.  Indeed,  it  does  not  seem  that  the  legisla- 
tive idea  in  the  change  is  open  to  reasonable  controversy.  It 
is  as  plainly  set  forth  as  if  a  special  law  on  the  subject  had 
been  passed,  giving  to  the  board  of  public  works  power  to  fix 
the  water  rates,  subject  to  the  approval  of  the  common  coun- 
cil, and  expressly  repealing  the  existing  law  lodging  such 
power  absolutely  in  the  council  The  argument  that,  since 
the  action  of  the  board  of  public  works  is  without  force  until 
approved  by  the  lawmaking  power  of  the  city,  its  common 
-council,  inferentially  such  council  has  authority  to  take  the 
initiative  in  the  matter  and  legislate  regardless  of  the  board, 
is  contrary  to  the  settled  doctrine  that  where  the  charter  of 
a  city  provides  the  manner  in  which  the  will  of  the  people 
shall  be  exercised,  resort  to  any  other  method  is  usurpation. 
Saxton  V.  Beach,  50  Mo.  488 ;  Irvin  v,  Devors,  65  Mo.  625. 

It  is  said  that  the  fixing  of  water  rates  is  the  exercise  of 
legislative  power  and  that  the  charter  expressly  makes  the 
board  of  public  works  a  mere  executive  body.  Whether  the 
fixing  of  water  rates  is  so  distinctly  the  exercise  of  legislative 
power  as  not  to  fall,  in  any  reasonable  view  of  it,  within  the 
scope  of  executive  authority,  and  whether,  if  it  is  the  exercise 
of  legislative  authority,  it  can  be  granted  to  a  body  of  city 
officers  elected  by  the  people  other  than  the  city  council,  are 
questions  not  necessary  to  be  considered.  Granting  all  that 
is  claimed  on  that  branch  of  the  case,  so  far  as  the  principle 
thereof  is  concerned,  it  does  not  help  respondent  so  far  as  we 
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can  see,  because  the  power  of  the  board  of  public  works  to  fix 
rates  amounts  to  no  more  than  authority  to  recommend  by 
the  adoption  of  a  by-law  embodying  the  judgment  of  the 
board,  leaving  the  question  of  whether  such  recommendation 
shall  have  the  force  of  law  to  the  judgment  of  the  conmion 
council  in  the  exercise  of  its  legislative  authority.  It  cannot 
be  doubted  that  the  legislature  may  prescribe  the  conditions 
upon  which  a  common  council  may  legislate  upon  any  matter, 
where  all  legislative  authority  is  vested  in  it,  and  may  limit 
the  scope  of  its  action.  Taking  the  view  most  favorable  to 
respondent,  that  is  all  that  seems  to  be  embodied  in  the  chal^ 
ter  under  consideration.  In  effect,  the  common  council  is 
empowered  to  fix  water  rates  only  by  acting  upon  the  recom- 
mendation of  the  board  of  public  works. 

The  provision  in  the  ordinance  permitting  certain  con- 
sumers to  have  meters  at  their  own  expense  and  requiring 
those  using  a  service  pipe  larger  than  three-fourths  of  an 
inch  in  diameter  to  use  meters,  seems  to  be  within  the  ex- 
press powers  given  to  the  common  council  under  the  charter. 
As  indicated  in  the  statement  of  facts,  in  the  general  enumer- 
ation of  the  powers  of  the  council,  it  is  authorized  to  l^s- 
late  by  adopting  such  means  as  it  may  deem  expedient  to 
prevent  waste  of  water  and  to  protect  and  regulate  the  water- 
works, and  to  enforce  such  legislation  by  suitable  penalties. 
In  the  chapter  devoted  expressly  to  the  subject  of  water- 
works, by  sec.  9  the  council  is  empowered  to  legislate  as  to 
means  for  ascertaining  amounts  to  be  paid  as  water  rates  by 
consumers;  and  by  sec.  12  it  is  empowered  to  legislate  in  its 
discretion  for  the  "protection  of  the  works  and  the  iLse 
thereof/'  and  to  enforce  any  and  all  of  such  legislation  by 
suitable  penalties.  We  do  not  doubt  that  under  either  the 
provision  for  the  prevention  of  waste  or  the  provision  to  make 
regulations  for  ascertaining  the  amount  to  be  paid  by  con- 
sumers of  water,  the  requirement  contained  in  the  ordinance 
for  consumers,  in  certain  cases,  to  use  meters,  and  to  provide 
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and  keep  them  in  repair  at  their  own  expense,  is  legitimate. 
It  is  a  matter  of  common  knowledge  that  the  use  of  meters 
has  a  double  purpose,  and  that  the  dominant  one,  as  regards 
the  party  furnishing  the  opportunity  to  take  water,  is  to  pre- 
vent useless  consumption  thereof.  Secondarily  to  that,  and 
more  for  the  benefit  of  the  consumer  than  the  party  respon- 
sible for  keeping  up  an  adequate  supply  of  water  under 
proper  pressure,  is  the  measurement  of  the  water.  The  con- 
sumer is  burdened  with  the  expense  of  providing  a  meter  and 
keeping  it  in  repair,  but  has  the  countervailing  advantage, 
by  the  exercise  of  prudence  in  the  use  of  the  water,  of  pay- 
ing only  for  the  amount  actually  taken  from  the  public  sup- 
ply, which,  in  most  cases,  by  reasonable  attention,  can  be 
made  much  less  than  what  he  would  be  required  to  pay  by  the 
schedule  of  rates  where  meters  are  not  used. 

The  idea  advanced  by  appellant's  counsel,  perhaps  having 
some  support  in  the  authorities  called  to  our  attention,  that 
a  meter  is  a  mere  convenience  solely  for  the  party  furnishing 
the  water,  is  very  wide  of  the  mark  With  as  much  propriety 
it  might  be  said  that  the  service  pipe,  curb-stop,  or  use  of 
self-closing  faucets  and  other  appliances  that  might  be  men- 
tioned, are  mere  conveniences  for  the  party  furnishing  the 
water.  They  are  necessaries,  required  as  a  condition  of  the 
consumer's  taking  water  from  the  public  supply,  made  so  by 
such  legislative  authority  as  is  contained  in  the  charter  be- 
fore us, — that  to  prevent  waste  of  water,  to  protect  the  use  of 
the  water  service,  and  to  prescribe  the  methods  of  determin- 
ing the  amount  to  be  charged  for  water.  The  whole  scheme 
of  the  charter  is  that  the  consumer  shall  bear  all  of  the  ex- 
pense necessary  to  enable  him  to  take  water  from  the  public 
supply.  The  service  pipe,  laid  in  the  street  from  its  connec- 
tion with  the  water  main  to  the  curb  stop,  under  the  scheme 
of  the  charter,  is  required  to  be  put  in  by  the  consumer  or 
the  owner  of  the  property  to  be  served. 
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We  are  unable  to  discover  anything  in  the  cases  cited  to 
our  attention  by  appellant's  counsel,  when  properly  under^ 
stood,  seriously  conflicting  with  the  views  above  expressed. 
The  question  involved  in  Bed  Star  8.  8.  Go,  v.  Jersey  City, 
45  N.  J.  Law,  246,  was  this:  Can  a  city,  under  a  system 
which  contemplates  that  it  shall  pay  all  the  expenses  of  pro- 
curing and  distributing  water  to  consumers,  provide  a  water 
meter,  locate  it  on  property  to  be  served,  and  compel  a  subse- 
quent occupant  of  the  property  as  lessee  to  pay  for  the  meter 
as  a  condition  of  enjoying  the  water  service?  In  deciding 
that  question  language  was  used  upon  which  appellant's  coun- 
sel rely,  somewhat  out  of  harmony  with  the  conclusions  here 
reached.  We  will  not  refer  thereto  at  length.  Much  of  it,  if 
warranted  at  all  by  the  facts  of  the  case,  is  because  of  the 
peculiarities  of  the  charter  under  consideration  not  found  in 
that  before  us.  It  has  this  glaring  infirmity:  It  refers  to 
a  water  meter  as  a  mere  contrivance  simply  for  use  in  dis- 
tributing water  so  as  to  regulate  quantity  to  price, — a  con- 
trivance merely  for  the  convenience  of  the  party  furnishing 
the  water.  The  fallacy  of  that  is  clearly  shown  in  a  case  to 
which  we  will  presently  refer.  If  true  in  any  view  of  the 
matter,  it  is  only  so  as  to  large  consumers.  As  to  the  great 
mass  of  them  it  certainly  is  not  In  general,  as  we  have  said, 
the  primary  purpose  of  using  water  meters  is  to  prevent  the 
unnecessary  use  of  water.  Many  consumers  habitually  abuse 
the  privilege  to  take  water.  They  may  do  it  in  a  way  ex- 
tremely difficult  to  detect,  and  to  greatly  impair  the  efficiency 
of  the  water  service  for  many  purposes,  fire  protection  and 
operation  of  motors  being  significant  among  them.  Meters 
are  used  to  guard  against  the  danger  of  carelessness  in  leav- 
ing faucets  and  hydrants  open  when  there  is  no  necessity 
therefor.  That  idea  was  in  mind  in  drafting  the  ordinance 
before  us,  as  indicated  by  the  provision  that  the  use  of  meters 
by  consumers  using  large  service  pipes  was  not  left  optional 
With  them,  while  the  use  of  meters  on  smaller  pipes  was  so 
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left  The  danger  of  unduly  and  imnecessarily  reducing  water 
pressure  by  open  hydrants  and  faucets,  especially  on  large 
service  pipes,  was  deemed  so  great  that  meters  were  required, 
it  being  supposed,  naturally,  that  as  a  rule  open  faucets  or 
hydrants  would  not  be  allowed  under  a  meter  system  when 
water  was  not  needed.  We  apprehend  that  if  the  charter 
which  the  New  Jersey  court  had  under  consideration  had 
plainly  indicated  that  consumers  were  expected  to  take  water 
from  the  main  supply  pipe  at  their  own  expense  and  under 
such  regulations  and  conditions  as  the  city  council  might  in 
its  discretion  see  fit  to  adopt,  broad  powers  being  given  to 
prevent  waste,  to  preserve  the  use  of  the  water  system,  and 
to  make  and  enforce  needful  regulations  for  the  ascertain- 
ment of  the  amount  which  consumers  of  water  should  pay  for 
the  privilege  of  drawing  water  from  the  water  main,  some 
expressions  found  in  the  opinion  would  not  have  been  made. 

In  Spring  Valley  Waterworks  v.  San  Francisco,  82  Cal. 
286,  22  Pac.  910,  1046,  another  case  referred  to  by  counsel, 
the  question  decided  was  this:  Is  a  requirement  in  an  ordi- 
nance that  the  party  furnishing  water  shall  be  at  the  expense 
of  the  meter  to  measure  the  water,  and  shall  charge  only  for 
water  actually  used  as  indicated  by  the  meter,  a  reason- 
able regulation,  there  being  nothing  in  the  organic  law  of  the 
water  company  inconsistent  therewith?  Whether  a  require- 
ment that  consumers  shall  furnish  meters  at  their  own  ex- 
pense as  a  condition  of  enjoying  the  water  service,  under 
charter  regulations  such  as  govern  the  case  before  us,  was 
not  involved.  The  language  of  the  opinion,  "The  expense  of 
water  meters  could  not  be  imposed  upon  the  consumer,"  must 
be  taken  with  reference  to  what  was  under  discussion  in  the 
case.  True,  Red  Star  S.  S,  Co.  v.  Jersey  City,  46  N.  J.  Law, 
246,  was  cited,  but  we  do  not  see  that  it  has  anything  to  do 
with  the  point  under  discussion.  In  any  event,  the  dele- 
gated power  exercised  in  passing  the  ordinance  there  under 
discussion  was  dissimilar  in  many  material  particulars  to 
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that  involved  in  this  case.  The  question  was  whether  the  com- 
pany might  be  compelled  to  bear  the  burden  of  putting  in 
meters,  not  whether  consumers  might  be  compelled  to  bear 
such  burden. 

We  find  the  general  subject  of  whether  a  consumer  of  water 
can  be  required  to  measure  what  he  takes  from  the  public 
supply  through  a  meter  provided  at  his  own  expense,  the 
corporation  being  authorized  to  charge  meter  rates,  and  its 
system  contemplating  mere  permission  to  consumers  to  take 
water  from  its  water  mains,  as  in  this  cascy  was  discussed 
at  considerable  length  in  Sheffield  Waterworks  Co.  v.  Bing- 
ham, L.  R.  25  Ch.  Div.  443.  The  conclusion  reached  was 
that  it  was  competent  for  a  water  company,  under  the  cir- 
cumstances suggested,  to  impose  upon  the  consumer  the  bur^ 
den  of  providing  at  his  own  expense  his  water  meter.  The 
reasoning  leading  to  such  conclusion  may  well  be  adopted 
here.    We  quote  from  the  opinion : 

*^The  company  are  bound  to  put  mains  down  in  the  streets. 
They  are  bound  to  keep  those  mains  charged  with  water  at 
high  pressure,  and  having  done  that  every  householder  in 
Sheffield  is  free  either  to  make  use  of  the  water  in  that  main 
or  to  decline  to  make  use  of  it  as  he  pleases.  If  he  desires  to 
make  use  of  it,  he  himself  makes  the  communications  between 
his  own  house  and  the  main,  subject,  of  course,  to  all  proper 
provisions  for  taking  care  that  he  does  no  injury  to  the  water- 
works company  in  making  the  connection;  and  subject  also 
to  this,  that  the  connections  must  be  properly  made,  so  as  not 
to  abstract  more  water  than  he  is  entitled  to  take,  and  not  to 
do  any  injury  of  any  sort  or  description  to  the  waterworks 
company.*' 

The  court,  by  Justice  Pearson,  further  reviewing  the  po- 
sition taken, — that  the  water  company,  not  the  consumer, 
should  furnish  the  meter;  that  if  it  charged  meter  rates  it 
should  measure  the  water  at  its  own  expense  the  same  as  a 
merchant  in  selling  tea  to  his  customer  weighs  the  same  out 
of  his  stock, — said,  in  substance:    The  argument  is  falla- 
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<;ious  because,  strictly  speaking,  the  company  does  not  furnish 
the  water  as  a  merchant  furnishes  tea.  It  provides  a  supply 
of  water  under  pressure  under  such  conditions  that  the  con- 
sumer can,  under  its  regulations,  if  he  sees  fit,  connect  an 
appliance  of  his  own  therewith  and  take  water  therefrom. 
In  other  words,  the  company  furnishes  the  opportunity  out- 
side of  the  consumer's  property  line,  at  its  water  main,  for 
him  to  supply  himself  with  water.  He  takes  it  He  is 
granted  the  right  to  take  it  under  certain  conditions.  The 
company,  from  the  necessities  of  the  situation,  cannot  know 
when  he  takes  it  He  is  the  only  person  in  a  position  to 
measure  the  water,  since  he  takes  it  whenever  he  likes  and 
in  whatever  quantities  he  likes,  under  such  conditions  as  may 
be  prescribed  to  prevent  his  conduct  from  interfering  with 
others  enjoying  the  same  opportunity.  The  company  is  en- 
titled to  have  the  measurement  of  what  he  takes  made  by 
him  and  in  such  a  way  that  it  will  be  reasonably  protected 
from  false  measurements  or  reports.  By  the  automatic 
method  involving  the  use  of  the  meter,  that  is  accomplished. 
The  consumer  measures  the  water  by  the  act  of  taking  it,  and 
informs  the  company  of  the  result  by  exhibiting  to  it  the 
register,  which  it  can  see  only  by  his  permission  to  come  upon 
his  premises  for  that  purposa  The  burden  of  the  expense 
thereof  is  legitimately  cast  upon  the  consumer  as  a  condition 
of  his  enjoying  the  privilege  of  taking  water  from  the  source 
of  supply  at  his  disposal. 

A  contrary  view  is  favored  in  an  article  found  in  27  Am. 
Law  Reg.  (N.  S.)  277-283,  reference  being  there  made  to 
Sheffield  Waterworks  Co.  v.  CaHer,  L.  R.  8  Q.  B.  Div.  632, 
which  is  not  entirely  without  warrant,  there  being  some  lan- 
guage used  in  the  opinion  in  that  case  and  in  the  syllabus 
thereto  inconsistent  with  what  was  decided  in  the  later  case. 
But  Justice  Peabson,  in  writing  the  later  opinion,  reviewed 
at  length  and  critically  analyzed  all  that  was  said  on  the  sub- 
ject in  the  former  case,  and  concluded  that  it  did  not  decide 
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the  point  which  was  the  precise  one  at  issue  in  the  case  before 
him.    He  said: 

"I  can  only  say,  having  given  a  good  deal  of  attention  to 
this  case,  that  I  believe  the  learned  judges  who  decided  that 
case  would  all  think  I  was  erring  very  greatly  indeed,  and 
charging  them  with  something  they  never  intended  to  do,  if 
I  were  to  come  to  the  conclusion  that  they  had  any  notion  of 
deciding  the  question  which  is  before  me  to-day." 

A  point  is  made  that  the  meter  requirement  in  the  ordi- 
nance fatally  discriminates  against  consumers  using  large 
service  pipes,  in  that  it  imposes  upon  them  the  burden  of 
procuring  a  meter,  while  it  leaves  the  matter  of  using  a  meter 
by  others  optional  We  are  unable  to  say  that  as  a  matter  of 
law  the  classification  of  consumers  thus  made  is  unreasonable. 
The  power  vested  in  the  council  to  protect  the  use  of  the 
waterworks  is  discretionary  in  character  and  conferred  in 
broad  general  terms.  It  would  require  a  very  plain  case  of 
abuse  of  power  in  not  giving  equal  opportunities  to  all  to 
take  water  under  like  conditions  and  circumstances,  to  war- 
rant the  court  in  interfering  in  such  a  case  as  that  presented 
by  the  ordinance  in  question.  We  can  see  a  good  reason  why 
there  are  dangers  to  be  guarded  against  where  water  is  taken 
from  a  water  main  through  a  large  service  pipe,  which,  if 
they  exist  at  all,  do  not  to  the  same  extent  where  a  small  serv- 
ice pipe  is  used.  The  different  conditions  may  and  probably 
do  justify  the  classification  made  in  the  ordinance. 

From  what  has  been  said,  that  part  of  the  ordinance  under 
consideration  relating  to  meters,  and  everything  in  it  except 
the  matter  of  fixing  rates,  were  proper  subjects  for  legislation 
by  the  common  council  independently  of  the  board  of  public 
works.  The  requirement  for  meters  being  valid,  a  schedule 
of  rates  to  be  applied  to  meter  measurements  was  necessary^ 
It  was  the  duty  of  the  board  of  public  works  to  take  the  mat- 
ter in  hand  and  by  a  proper  by-law  submit  its  conclusion  to 
the  common  council- for  approval.  That  such  method  of  treat- 


8]  JANUAET  TEEM,  1903.  619 

State  ex  reL  Hallauer  ▼.  Gosoell,  116  Wis.  606L 

ing  the  matter  was  necessary  to  a  legal  establishment  of  the 
meter  rates^  we  have  no  doubt  But^  since  there  is  nothing 
inequitable  that  we  can  see  in  the  rates  fixed  by  the  ordinance, 
and  it  was  the  duty  of  the  board  to  adopt  a  by-law  on  the  sub- 
ject^ and  in  the  end  no  rates  could  have  been  established  not 
approved  by  the  common  council, — ^no  other  rates  than  the 
ones  which  the  council  adopted  unless  they  consented, — ^there 
is  nothing  in  the  ordinance  inflicting  any  real  injury  upon 
the  relator.  At  most  there  is  a  fatal  irregularity  from  a  legal 
standpoint,  in  doing  that  which  might  have  been  done  legally 
by  observing  strictly  the  charter  method.  From  the  stand- 
point of  equity,  that  occupied  by  the  court  in  granting  or  de- 
nying the  use  of  a  discretionary  writ,  relator  is  not  injured 
at  all  by  the  ordinance  complained  of.  As  regards  any  pe- 
cuniary injury  that  could  in  any  event  have  been  inflicted 
upon  him,  it  is  believed  that  it  would  be  trifling  as  compared 
with  the  disturbance  of  public  affairs  which  would  result 
from  allowing  every  individual  member  of  a  city  community, 
upon  every  trifling  pretext  involving  the  validity  of  an  ordi- 
nance, to  force  it  to  defend  its  jurisdiction  before  the  courts 
upon  a  common-law  writ  of  certiorari.  After  careful  con- 
sideration of  the  matter  we  have  concluded  that  it  is  an  abuse 
of  judicial  discretion  to  allow  the  writ  of  certiorari  in  such 
a  case  as  is  here  presented.  The  mischief  that  might  result 
from  a  rule  permitting  every  individual,  not  smarting  under 
any  substantial  injury,  nor  any  not  remediable  by  ordinary 
methods,  to  make  the  court,  in  effect,  a  sort  of  upper  house,, 
to  review  all  jurisdictional  matters  in  municipal  legislation, 
involving  matters  not  of  a  really  prejudicial  character,  is 
very  great  The  law  is  well  settled  that  a  suitor  has  no  abso- 
lute right  to  a  remedy  by  common-law  writ  of  certiorari. 
When  to  permit  and  when  to  deny  the  use  of  it  rests  in  the 
sound  discretion  of  the  court.  Even  on  appeal  to  this  court, 
after  the  lower  court  has  allowed  such  use,  it  is  proper,  where 
its  action  seems  plainly  wrong,  upon  a  reversal  of  the  judg^ 
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ment  to  remand  the  proceedings  with  directions  to  dismiss 
the  writ  Knapp  v.  Heller,  32  Wis.  467 ;  State  ex  rel  SchitU- 
gen  v.  La  Crosse,  101  Wis.  208,  77  N.  W.  167.  The  com- 
mon rule  is  that  where  the  relator  shows  no  equity,  and,  so 
far  as  his  legal  rights  go,  no  injury  not  remediable  at  law,  it 
is  proper  to  deny  the  use  of  the  writ.  It  is  considered  that 
the  cases  cited  voicing  the  doctrine  of  this  court  establish  the 
rule  to  be  also  that,  where  there  are  these  additional  elements 
to  those  above  mentioned, — a  private  individual  upon  the 
one  side  as  relator,  with  a  trifling  injury,  if  any,  to  be  re- 
dressed, and  that  remediable  by  ordinary  means,  and  the 
public  on  the  other, — it  is  an  abuse  of  discretion  to  permit 
the  use  of  the  remedy. 

The  logical  result  of  the  foregoing  is  this :  The  trial  court 
should  have  considered  the  use  of  the  writ,  imder  the  circum- 
stances of  this  case,  as  presenting  a  question  of  its  own  juris- 
diction, and  quashed  the  proceedings  with  or  without  a  mo- 
tion to  that  effect,  as  the  circumstances  required.  Having 
proceeded  to  decide  the  matter  presented  on  its  merits,  it 
should  have  sustained  the  jurisdiction  of  the  common  council 
only  as  to  those  portions  of  the  ordinance  that  do  not  deal 
with  the  subject  of  fixing  rates,  and  that  only  upon  the 
.ground  that  such  portions  are  separable  from  the  balance  of 
the  ordinance.  It  is  considered  that  they  are  separable.  As 
the  matter  stands  now  the  judgment  is  erroneous,  and  it  seems 
best  that  it  should  be  reversed  in  toto  and  the  cause  remanded 
with  directions  to  dismiss  the  writ. 

By  the  Court. — So  ordered. 
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Christ,  Respondent,  vs.  DAvmsoiT,  Appellant. 

January  17 — February  S,  190S. 

Actions:  Voluntary  appearance:  Default:  Judgment  of  another  stater 
Collateral  attack:  Scope  of  pleading, 

1.  Where  there  is  no  question  as  to  the  jurisdiction  of  the  subject 

matter  by  the  court  in  Ohio  where  a  Judgment  was  rendered 
against  defendant,  in  an  action  thereon  in  Wisconsin,  a  find- 
ing that  defendant  voluntarily  appeared  in  the  prior  action  is. 
supported  by  a  writing,  being  part  of  the  records  of  the  foreign 
action,  signed  by  defendant,  declaring  his  appearance,  and 
sent  to  plaintiff's  attorney  for  the  obvious  purpose  of  being 
filed. 

2.  In  an  action  on  a  foreign  Judgment  it  appeared,  among  other 

things,  that  one  count  in  the  petition  filed  therein  set  out  the 
execution  of  a  note  and  mortgage  by  defendant  to  a  third 
party,  and  their  transfer  by  an  indorsee  to  plaintiff  as  col- 
lateral for  a  sum  less  than  the  face  of  the  note.  Judgment 
was  demanded  for  the  face  of  the  note,  which  prayer  was 
reiterated  at  the  close  of  the  petition,  with  the  further  prayer 
that  the  proceeds  of  the  mortgaged  property  be  paid  to  plaint- 
iff, to  the  extent  of  his  claim,  and  the  balance  to  plaintiff'^ 
assignor.  Defendant  entered  an  appearance  in  writing,  after 
which  plaintiff's  assignor  appeared  as  defendant,  adopting  the 
petition  throughout  as  his  answer,  "and  the  prayer  thereof." 
Judgment  of  foreclosure  and  sale  was  taken  on  default,  fol- 
lowed by  sale,  distribution  of  the  proceeds  by  order  of  the 
court,  and  personal  Judgment  in  favor  of  plaintiff's  assignor 
and  against  defendant  for  the  deficiency.  Held,  that  the  peti- 
tion contemplated  a  personal  Judgment  against  defendant,  and 
that  the  Judgment  rendered,  and  on  which  action  was  brought 
In  Wisconsin,  was  entirely  responsive  to  the  prayer  and  no 
wise  exceeded  the  relief  which  defendant  must  have  known 
was  demanded,  had  he  concerned  himself  to  examine  the  peti- 
tion filed  in  the  action  in  which  he  voluntarily  appeared. 
8.  In  such  case,  there  being  no  lack  of  Jurisdiction,  either  of  the 
subject  matter  or  of  the  person,  the  validity  of  the  foreign 
Judgment  was  not  open  to  attack. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trempea- 
leau county :  J.  J.  Fbxtit,  Circuit  Judge.    Affirmed. 
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Action  to  recover  upon  a  judgment  in  favor  of  the  plaint- 
iff and  against  the  defendant,  rendered  by  the  court  of  com- 
mon pleas  of  Lawrence  county,  Ohio, — a  court  of  general 
jurisdiction.  The  record  of  the  action  in  that  court  disclosed 
a  petition  by  the  Blackford  County  Bank,  as  plaintiff,  against 
Arch  P.  Davidson  and  Laura  A.  Davidson,  as  defendants, 
which  alleged  that  said  defendants  executed  their  note  for 
^2,000,  payable  to  the  order  of  Mattie  Crist,  which,  before 
judgment,  and  for  value,  had  been  duly  indorsed  and  trans- 
ferred to  William  F.  Christ,  and  by  him,  in  due  course  of 
trade,  for  consideration  of  $600,  duly  assigned  and  indorsed 
ix)  the  plaintiff  bank  as  collateral  security  for  said  sum.  The 
petition  also  set  up  the  execution  of  a  mortgage  to  secure  said 
note ;  and  the  plaintiff  prayed  judgment  against  the  defend- 
ant Arch  P.  Davidson,  for  the  amount  of  said  note ;  also  for 
the  foreclosure  of  the  mortgage,  and  sale  of  the  mortgaged 
premises,  and  for  payment  to  it  of  $600,  and  of  balance  to 
William  F.  Christ.  When  about  to  commence  this  action,  the 
plaintiff's  attorney  wrote  the  defendants  of  the  fact  of  the 
commencement  of  an  action  to  foreclose  that  mortgage,  and 
sent  them,  for  signature,  what  he  called  a  "waiver,"  in  order 
to  avoid  expense  of  giving  notice  by  publication.  The  de- 
fendants signed  and  sent  to  him  a  paper  in  the  following 
words:  '^e,  and  each  of  us,  do  hereby  waive  the  issuing 
and  service  of  summons  in  this  action,  and  also  service  by 
publication,  and  voluntarily  enter  our  appearance  herein," — 
which  paper  was  filed  in  the  court  of  common  pleas,  and  upon 
which  that  court  recited  in  its  judgment  that  such  defendants 
had  voluntarily  entered  their  appearance.  After  the  com- 
mencement of  the  action,  and  before  judgment,  the  respond- 
•ent  William  F.  Christ  appeared  as  a  defendant  to  the  fore- 
closure action,  and  filed  answer  in  which  he  declares  that  he 
"adopts  as  his  answer  in  this  action  each,  every,  and  all  the 
allegations  of  plaintiff's  petition,  and  the  prayer  thereof." 
-Judgment  was  entered  by  that  court  for  the  recovery  of  the 
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whole  amount  of  the  note  in  favor  of  Christ,  and  for  fore- 
closure and  sale  of  the  mortgaged  premises,  and  the  appli- 
-cation  of  the  proceed^  upon  the  judgment;  the  first  $600 
thereof  to  be  paid  to  the  plaintiff  bank.  Sale  was  had  at  the 
amount  of  $1,000,  and  was  distributed,  by  order  of  the  court, 
for  the  payment  of  costs  and  taxes,  and  all  the  indebtedness 
of  Christ,  to  the  bank,  and  the  balance  of  the  judgment  as- 
certained, of  $1,410.76,  for  which  execution  was  awarded 
against  said  Arch  P.  Davidson.  The  trial  court  found  sub- 
stantially these  facts,  and  that  the  defendant  voluntarily  en- 
tered his  appearance  in  writing  in  said  court  of  common 
pleas,  whereby  jurisdiction  over  his  person  was  conferred 
upon  the  court  of  common  pleas,  and  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  said 
balance  of  $1,410.75,  ascertained  by  that  court,  together  with 
interest  thenceforward,  from  which  judgment  defendant  ap- 
peals. 

C.  W.  Oilman,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Richmond  &  Rich- 
mond and  Higbee  &  Bunge,  and  oral  argument  by  E,  C.  Hig- 
bee. 

Dodge,  J.  The  facts  of  the  present  case  leave  but  little 
room  for  dispute  upon  l^al  propositions.  The  only  questions 
open  upon  attempted  collateral  attack  upon  any  judgment  are 
whether  the  courts  in  its  rendition,  had  jurisdiction  of  the 
subject-matter  and  of  the  attacking  party.  No  question  is 
raised  upon  the  jurisdiction  of  the  court  of  common  pleas  of 
Ohio  generally  over  actions  to  recover  upon  promissory  notes, 
and  to  foreclose  any  mortgage  securing  the  ^ame.  Jurisdic- 
tion of  defendant's  person  depends  in  this  case  on  the  fact 
that  he  volimtarily  appeared  in  the  action.  Such  fact  has 
been  found  by  the  circuit  court,  and  the  finding  has  support 
from  a  writing  signed  by  him,  declaring  such  appearance, 
fient  to  plaintiff's  attorney,  at  his  request,  for  the  obvious  pur- 
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pose  of  being  filed.  Some  attempt  is  made  to  assert  that  thiff 
paper  was  fraudulently  obtained.  Such  contention  is  n^a- 
tived  by  the  finding  of  the  trial  court,  against  which  we  cer- 
tainly find  no  clear  preponderance  of  evidence.  This  would 
seem  to  settle  the  matter,  but  appellant  argues  that  the  juris- 
diction over  his  person  thus  conferred  was  only  for  the  pur- 
poses of  the  action  pending,  as  measured  by  plaintiffs  plead- 
ing called  the  "Petition,"  which  he  asserts  did  not  contem- 
plate any  personal  judgment,  and  especially  none  in  favor  of 
the  present  plaintiff,  Christ.  It  might  be  interesting  to  ex- 
amine how  far  construction  of  pleadings,  and  adjustment  of 
relief  thereto,  is  within  the  jurisdiction  of  a  court  upon  de- 
fault, and  whether  a  mistake  therein  is  mere  matter  of  error, 
examinable  only  on  direct  attack,  or  a  wandering  outside  of 
jurisdiction,  so  as  to  be  reviewable  collaterally;  but  in  this 
case  we  find  nothing  of  either.  The  petition  set  forth  the  in- 
debtedness on  the  note  payable  to  William  P.  Christ,  and  be- 
longing to  him,  except  for  the  interest  of  $600  therein  be- 
longing to  the  plaintiff  bank,  and,  upon  the  first  cause  of  ac- 
tion, prayed  judgment  for  the  amount  alleged  to  be  due 
thereon,  which  prayer  was  reiterated  at  the  close  of  the  peti- 
tion, with  further  prayer  that  the  proceeds  of  foreclosure  sale 
be  applied,  $600  and  interest  thereon  to  the  plaintiff  bank, 
and  the  remainder  to  Christ.  Thus  the  petition  clearly  con- 
tains a  prayer  for  personal  judgment  against  this  appellant, 
and  in  such  form  as  to  protect  the  rights  alleged.  Those 
rights  are  recovery  by  Christ  of  the  whole  debt,  except  as 
$G00  and  interest  must  be  awarded  the  plaintiff  bank.  Such 
is  the  judgment  rendered,  and  now  sued  on.  It  is  entirely  re- 
sponsive to  the  prayer,  and  in  no  wise  exceeds  the  relief 
which  appellant  must  have  known  was  demanded,  had  he  con- 
cerned himself  to  examine  the  petition  filed  in  the  action  to 
which  he  voluntarily  appeared.  No  lack  of  jurisdiction, 
whether  of  the  subject-matter  or  of  the  person  of  the  defend- 
ant, appearing,  the  validity  of  the  judgment  sued  on  cannot 


21]  JANUARY  TERM,  1903.  625 

Rueping  v.  C.  &  N.  W.  R  Ca  116  Wi&  633^ 

be  attacked  otherwise  in  this  action^  and  such  record  estab- 
lishes appellant's  indebtedness  and  fully  supports  the  judg- 
ment now  appealed  from,  which,  therefore,  is  correct 
By  the  Court, — Judgment  affirmed. 


Rueping,  Respondent,  vs.  Chicago  &  Nobthwestben  Rail- 
way Company,  Appellant. 

January  14 — February  24,  190S. 

Bailroads:  Negligence:  Personal  injuries:  Master  and  servant: 
Gross  negligence:  Punitory  damages:  Compensatory  damages: 
Appeal:  Prejudicial  error:  Measure  of  damages:  Excessive 
damages, 

1.  Where  a  person  is  liable  in  compensatory  damages  for  personal 

injuries  wrongfully  inflicted  by  his  servant  while  in  the  per- 
formance of  duties  as  such  servant,  the  principal  cannot  be 
visited  with  damages  by  way  of  punishment  without  proof 
that  he  directed  the  wrongful  act  to  be  done,  or  subsequently 
affirmed  it. 

2.  In  an  action  for  personal  injuries  wrongfully  inflicted  by  defend- 

ant's servant  while  in  the  performance  of  his  duties  as  such 
servant,  in  the  absence  of  proof  that  the  principal  has  author- 
ized or  ratified  the  wrongful  acts,  proof  of  the  degree  of  neg- 
ligence, as  to  whether  ordinary  or  gross,  is  improper  and 
should  not  be  submitted  to  the  Jury. 

3.  In  an  action  for  personal  injuries  inflicted  by  defendant's  serv- 

ant while  in  the  performance  of  his  duties  as  such  servant, 
where  actionable  negligence  is  admitted,  and  there  can  be  no 
punitive  damages,  because  the  principal  did  not  authorize  or 
affirm  the  wrongful  act  of  the  servant,  evidence  of  the  circum- 
stances of  the  injury  are  irrelevant  and  immaterial,  unless  of 
such  special  nature  as  to  present,  as  one  of  the  elements  of 
compensation,  sense  of  wrong  or  insult  arising  from  an  act 
apparently  dictated  by  a  spirit  of  wilful  injustice,  or  a  deliber- 
ate intent  to  vex  or  degrade. 

4.  In  an  action  against  a  railroad  company  for  personal  injuriea 

caused   by  a  collision,   actionable   negligence   was   admitted. 

Vol.116  — 40 
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Punitory  damages  could  not  be  recovered  because  negligence 
of  defendant's  servants  was  not  shown  to  have  been  either 
authorized  or  approved  by  it.  PlaintifT's  counsel  throughout 
the  trial  made  contentions  (with  which  the  rulings  of  the  court 
were  in  harmony)  that  the  defendant  was  guilty  of  gross  and 
criminal  negligence;  that  mere  compensation  to  plaintiff,  in 
view  of  the  enormity  of  defendant's  fault,  would  be  inadequate, 
and  appealed  to  the  jury  to  fix  compensatory  damages  with 
regard  to  defendant's  ability  to  respond.  Held,  that  although 
the  jury  found  there  was  no  gross  negligence,  the  erroneous 
admission  of  evidence  of  gross  negligence  was  prejudicial 
error. 
6.  In  an  action  for  personal  injuries  suffered  in  a  railroad  collision 
it  appeared,  among  other  things,  that  plaintiff,  a  man  forty- 
five  years  old,  engaged  in  office  work,  suffered  a  compound 
fracture  of  his  leg  below  the  knee;  that  there  was  no  evidence 
of  great  pain,  or  of  probable  future  suffering;  that  recovery 
had  been  rapid;  that  he  was  able  to  attend  to  his  business 
substantially  as  before,  and  that  his  only  permanent  difficulty 
was  a  looseness  in  the  knee  joint,  permitting  a  slipping  out- 
ward as  the  weight  of  the  body  was  thrown  upon  the  imperfect 
limb.  Held,  that  a  verdict  for  $12,000  damages  was  largely  in 
excess  of  what  was  warranted  by  the  evidence  and  the  law,  and 
that  a  new  trial  should  be  granted  unless  plaintiff  remitted  all 
damages  in  excess  of  |2,500. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kirwan,  Circuit  Judge.    Reversed. 

Action  to  recover  for  personal  injuries.  The  claim  of  the 
plaintiff  was  that,  June  24,  1900,  he  was  a  passenger  on  de- 
fendant's excursion  train  on  the  way  from  the  city  of  Fond 
du  Lac  to  the  city  of  Green  Bay  in  the  state  of  Wisconsin ; 
that  through  gross  negligence  of  defendant's  servants  who 
controlled  the  movement  of  said  train  it  collided  with  one  of 
defendant's  freight  trains,  by  reason  whereof  plaintiff  was 
severely  injured ;  that  his  injuries  consisted  of  a  severe  shock 
to  the  system,  both  bones  of  his  right  leg  being  transversely 
fractured  from  the  knee  down,  the  nerves  and  muscles  of  his 
body,  particularly  those  of  his  right  leg,  being  injured,  and 
liis  being  put  to  great  pain  and  permanently  physically  im- 
paired, to  his  damage  in  the  sum  of  $15,000. 
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The  answer  admitted  that  plaintiff  was  injured  at  the  time 
alleged  by  ordinary  negligence  of  the  defendant,  but  denied 
that  it  or  its  servants  were  guilty  of  any  greater  degree  of 
fault  than  mere  failure  to  exercise  ordinary  care.  It  put  in 
issue  the  extent  of  the  physical  injury  and  the  amount  of  the 
damages  alleged. 

There  was  no  allegation  in  the  complaint  that  defendant 
was  at  fault  except  in  that  its  servants  failed  to  exercise 
proper  care.  There  was  no  allegation  that  it  authorized  their 
conduct  or  ratified  it.  The  all^ations  as  to  gross  negligence 
went  no  further  than  to  charge  that  the  servants  of  defendant, 
while  in  pursuit  of  their  ordinary  business  of  managing  the 
excursion  train  and  the  freight  train,  were  grossly  negligent. 
In  the  opening  address  of  plaintiff's  counsel  to  the  jury  he 
treated  the  subject  of  gross  negligence  as  the  all-important 
one  to  be  dealt  with  by  them,  and  in  a  manner  well  calculated 
to  inflame  their  minds  with  prejudice  against  the  defendant 
on  accoimt  of  guilt  in  operating  its  trains  on  the  occasion  in 
question  with  reckless  disregard  of  human  life.  He  stated 
clearly  that  the  difference  between  the  claim  of  plaintiff  and 
that  of  defendant,  as  regards  the  mere  question  of  liability, 
was  respecting  the  degree  of  its  fault, — whether  it  was  merely 
guilty  of  ordinary  negligence  or  was  guilty  of  gross  negli- 
gence. Defendant's  counsel,  in  his  opening  address  to  the 
jury,  took  issue  with  plaintiff's  counsel  as  to  there  being  any 
question  of  gross  negligence  in  the  case.  He  insisted  that 
there  was  on  trial  merely  a  case  of  accident  from  ordinary 
negligence,  where  the  fault  was  freely  admitted,  and  the  only 
•question  for  decision  was  the  amount  that  should  be  awarded 
plaintiff  as  compensatory  damages.  He  suggested  that  there 
was  no  disposition  on  his  side  to  escape  payment  of  any  part 
of  such  sum  as  in  the  judgment  of  the  jury,  guided  by  the 
evidence  and  the  law  applicable  thereto,  should  be  deemed 
necessary  to  fully  compensate  plaintiff  for  his  loss ;  that  de- 
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fendant  desired  that  plaintiff  should  receive  his  full  legal 
measure  of  damages. 

Upon  the  trial  plaintiff's  counsel  was  permitted,  against 
objection,  to  introduce  evidence  at  great  length  upon  the  sub- 
ject of  defendant's  negligence,  and  particularly  to  establish 
the  claim  that  its  servants  were  guilty  of  gross  negligence. 
Defendant's  counsel  insisted  from  the  beginning  to  the  end  of 
the  trial  that,  since  defendant  freely  admitted  its  liability 
for  ordinary  negligence, — ^the  only  degree  of  fault  actionably 
charged  in  the  complaint, — evidence  other  than  to  aid  the 
jury  in  coming  to  a  correct  conclusion  respecting  the  amount 
of  money  necessary  to  compensate  plaintiff  for  the  injuries 
received  was  improper.  Plaintiff's  counsel,  though  pressed 
by  defendant's  counsel  to  make  his  position  plain  before  the 
court,  in  order  that  the  court  might  rule  intelligentlj  upon 
the  objections  to  evidence,  did  not  distinctly  claim  that  a  re- 
covery could  be  had  under  the  complaint  for  gross  fault. 
During  the  discussion  of  the  various  objections  language  was 
indulged  in  at  great  length  by  plaintiff's  counsel  to  the  effect 
that  defendant  was  guilty  of  criminal  negligence  and  that 
plaintiff  was  entitled  to  damages  by  way  of  punishment. 

The  court,  by  the  rulings  made  at  all  points  during  the 
trial  in  respect  to  the  subject  of  gross  negligence  and  permit- 
ting the  conduct  of  plaintiff's  counsel  indicated,  allowed  him 
to  succeed  in  placing  before  the  jury  evidence  to  sustain  his 
claim  that  the  defendant's  servants,  in  the  handling  of  the 
passenger  train  and  in  directing  its  movements,  were  guilty 
of  gross  negligence.  ^Vhen  the  case  was  ready  to  submit  to 
the  jury  there  was  no  fact  in  issue  on  the  pleadings  in  con- 
troversy on  the  evidence  in  a  way  to  charge  defendant  with 
legal  liability.  The  only  disputed  questions  were  whether 
plaintiff  was  permanently  injured,  and  the  amount  of  money 
that  should  be  paid  to  compensate  him  for  his  loss. 

The  case  was  submitted  to  the  jury  for  a  special  verdict. 
The  first  two  questions  covered  the  controverted  matters  men- 
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tioned.  They  were  followed  by  six  other  questions  covering 
various  elements  of  actionable  negligence,  ordinary  and  gross. 
Instructions  were  given  in  respect  to  each  of  such  questions. 
The  jury  found  for  the  defendant  as  to  the  claim  of  liability 
for  gross  negligence,  answered  the  questions  respecting  ordi- 
nary negligence  in  favor  of  plaintiff  and  assessed  his  dam- 
ages at  $12,000.  Judgment  was  entered  on  the  verdict  in 
plaintiff's  favor.  All  matters  referred  to  in  the  opinion  that 
follows  were  preserved  for  review  by  proper  exceptions. 

Edward  M.  Hyzer,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Edward  S.  Bragg. 

Marshaxl,  J.  This  case  from  first  to  last  was  tried  upon 
a  wrong  theory.  Counsel  for  appellant  was  clearly  right  in 
his  position  that  upon  the  pleadings  the  only  questions  for 
decision  by  the  jury  were  these:  (1)  Are  the  plaintiff's  in- 
juries permanent  ?  (2)  What  sum  of  money  will  compensate 
him  for  his  loss  ?  Those  questions,  with  proper  explanations 
to  enable  the  jury  to  understand  their  scope  and  the  legal 
principles  governing  the  same,  would  have  covered  all  the 
matters  required  to  be  solved  to  settle  the  controversy  between 
the  parties.  It  may  be  that  the  learned  counsel  for  plaintiff 
really  supposed  that  his  client  was  entitled  upon  correct  legal 
principles  to  show  all  the  circumstances  of  the  accident.  It 
may  be  that  he  did  not  consciously  lead  the  learned  circuit 
judge  astray  by  his  attitude,  suggesting  expressly  or  by  im- 
plication that  under  the  pleadings  respondent  was  entitled 
not  only  to  show  gross  negligence  on  the  part  of  defendant's 
servants,  as  bearing  on  the  question  of  compensatory  dam- 
ages, but  for  the  purpose  of  charging  appellant  with  punitory 
damages,  notwithstanding  there  was  no  claim  in  the  com- 
plaint or  in  the  evidence  that  defendant  authorized  the  acts 
complained  of  or  ratified  them.  However,  it  would  be  a  re- 
flection upon  the  distinguished  counsel  for  respondent,  which 
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we  hardly  feel  justified  in  suggesting,  to  treat  this  ease  as  if 
he  was  misinformed  in  respect  to  the  fact  that  the  settled 
judicial  policy  of  this  state  is  to  the  contrary,  and  has  heen 
for  some  over  forty  years.  While  if  the  duty  devolved  upon 
us  now  to  demonstrate  the  correctness  of  such  policy,  tested 
by  principle  and  authority,  it  would  not  seem  to  be  a  specially 
difficult  task,  we  shall  not  enter  into  any  discussion  thereof, 
since  the  matter  has  been  settled  by  a  long  line  of  adjudica- 
tions of  this  court  In  Milwauhee  &  M.  R.  Co.  v.  Finney,  10 
Wis.  388,  decided  in  1860,  it  was  held  that  though  a  person 
is  liable  for  compensatory  damages  for  injuries  wrongfully 
inflicted  by  his  servants  upon  another  while  in  the  perform- 
ance of  their  duties  as  such  servants,  the  principal  cannot  T)e 
visited  with  damages  by  way  of  punishment  without  proof 
that  he  directed  the  wrongful  act  to  be  done  or  subsequently 
affirmed  it ;  that  without  such  authorization  or  ratification  the 
degree  of  negligence,  as  to  whether  ordinary  or  gross,  has  no 
proper  place  in  the  controversy  as  to  the  measure  of  the  plaint- 
iff's right  to  redress  and  should  not  be  submitted  to  the  jury.' 
The  same  principle,  so  far  as  applicable,  ruled  Bass  v.  C.  & 
N,  W.  R.  Co.  36  Wis.  450;  S.  C.  42  Wis.  654;  CraJcer  v.  C. 
&  N.  W.  R.  Co.  36  Wis.  657 ;  Eviston  v.  Cramer,  57  Wis. 
570,  15  N.  W.  760;  Patry  v.  C,  St.  P.,  M.  &  0.  R.  Co.  77 
Wis.  218,  46  N.  W.  56 ;  Mace  v.  Reed,  89  Wis.  440,  62  N.  W. 
186;  Robinson  v.  Superior  R.  T.  R.  Co.  94  Wis.  345,  68  N. 
W.  961 ;  Bryan  v.  Adler,  97  Wis.  124,  72  K  W.  368 ;  Gaert- 
ner  v.  Bues,  109  Wis.  165,  85  K  W.  388.  In  all  the  later 
decisions  of  the  court  such  principle  was  deemed  so  firmly 
established  that  a  mere  reference  to  the  previous  adjudica- 
tions was  all  that  was  deemed  necessary  in  applying  the  same. 
In  Robinson  v.  Superior  R.  T.  R.  Co.  this  language  was 
used: 

*This  court  has  repeatedly  held,  in  effect,  that  exemplary 
damages  can  only  be  recovered  against  the  principal  for  the 
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wrongful  and  malicious  act  of  the  agent,  when  such  act  is 
either  authorized  or  ratified  by  the  principal." 

In  Gaertner  v.  Bues,  this  language  was  used: 
"There  is  no  finding  that  such  acts  were  authorized  or  rati- 
fied by  the  defendant.  Without  this,  there  can  be  no  re- 
covery as  and  for  punitory  damages.  Such  damages  are 
given  only  by  way  of  punishing  the  malice  or  oppression, 
and  are  usually  graduated  by  the  intent  of  the  party  com-, 
mitting  the  wrong.  When  the  action  is  against  the  principal 
for  the  act  of  an  agent,  the  question  of  their  assessment  can- 
not properly  be  submitted  to  the  jury,  unless  there  is  evi- 
dence connecting  the  principal  with  such  intent  on  the  part 
of  the  agent" 

Counsel  occupied  considerable  space  in  his  brief  in  arguing 
that  a  principal  is  responsible  for  the  negligence  of  his  agent 
in  the  pursuit  of  his  duties  resulting  in  an  injury  to  another, 
and  therefore  that,  necessarily,  on  principle  and  authority, 
all  the  circumstances  attending  the  act  may  properly  be  shown 
in  an  action  to  recover  for  the  wrong,  whether  the  proper 
measure  of  damages  be  such  as  will  merely  compensate  such 
other  for  his  actual  loss  or  the  jury  be  permitted  in  their  dis- 
cretion to  allow  an  additional  sum  by  way  of  punitory  dam- 
ages. True,  a  principal  is  responsible  for  gross  negligence 
under  the  circumstances  stated.  That  is  supported  by  all  the 
cases  cited.  But  not  responsible  for  more  than  compensatory 
damages  without  the  element  of  authorization  or  ratification 
by  him.  The  measure  of  damages  is  the  same  without  such 
element,  whether  the  degree  of  fault  be  ordinary  or  gross 
negligence.  So,  in  such  case,  the  circumstances  of  the  injury 
are  entirely  immaterial  where  actionable  negligence  is  ad- 
mitted, unless  they  are  of  such  special  nature  as  to  present, 
as  one  of  the  elements  to  be  compensated  for,  sense  of  wrong 
or  insult  arising  from  an  act  apparently  dictated  by  a  spirit 
of  wilful  injustice  or  a  deliberate  intent  to  vex  or  degrade. 
It  is  held  that  mental  suffering  of  that  character  is  a  proper 
subject  for  compensatory  damages   {Grace  v.  Dempsey,  75 
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Wis.  313,  323,  43  N.  W.  1127;  Duifies  v.  Duffies,  76  Wis. 
374,  386,  45  N.  W.  522) ;  that  all  mental  suffering,  coupled 
with  phjrsical  injury — that  form  which  springs  merely  from 
insult  or  wilful  wrongdoing  as  well  as  that  caused  by  physical 
pain — is  in  a  proper  case  a  legitimate  subject  to  be  consid- 
ered in  awarding  compensatory  damages.  The  cases  holding 
generally  that  the  circumstances  attending  the  infliction  of 
an  injury  in  an  action  to  recover  compensation  therefor  are 
material  regardless  of  whether  liability  is  admitted,  are  not 
universally  restrained  by  the  language  of  the  opinion  within 
their  legitimate  limits.  It  seems  that  it  needs  only  to  be  sug- 
gested that  evidence  of  gross  negligence,  where  there  can  be  no 
punitory  damages  as  matter  of  law,  or  damages  for  mental 
suffering  caused  otherwise  than  by  physical  injury,  is  irrele- 
vant; that  it  is  liable  to  be  prejudicial  where,  in  the  very 
nature  of  things,  it  is  plain  that  there  was  no  mental  suffering 
induced  by  insult  to  be  compensated  for.  Counsel  calls  our 
attention  to  the  opinion  of  Mr.  Justice  Davis  in  Milwaukee 
£  St.  P.  R.  Co.  V.  Arms,  91  U.  S.  489,  where  this  language 
is  found : 

^'As  the  question  of  intention  is  always  material  in  an  ac- 
tion of  tort,  and  as  the  circumstances  which  characterize  the 
transaction  are,  therefore,  proper  to  be  weighed  by  the  jury 
in  fixing  the  compensation  of  the  injured  party,  it  may  well 
be  considered  whether  the  doctrine  of  exemplary  damages 
cannot  be  reconciled  with  the  idea,  that  compensation  alone 
is  the  true  measure  of  redress." 

An  examination  of  the  entire  opinion  will  show  that  the 
materiality  of  intention  which  the  court  was  talking  about 
was  in  respect  to  whether  the  defendant  was  liable  for  puni- 
tory or  only  compensatory  damages.  As  an  abstract  proposi- 
tion it  seems  too  elementary  to  warrant  any  very  extended 
discussion,  that  as  regards  any  element  of  compensable  injury 
except  mental  suffering  caused  by  insult  or  something  of 
that  sort,  the  intent  of  the  wrongdoer  neither  enhances  nor 
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mitigates  the  loss.  There  was  no  attempt  here  to  recover  for 
any  such  element.  The  circumstances  of  the  case  show  that 
no  such  element  entered  into  it  Therefore,  there  was  clearly 
no  justification  for  presenting  the  subject  of  gross  negligence 
to  the  jury  for  consideration. 

We  cannot,  in  justice  to  the  learned  circuit  judge  who  pre- 
sided at  the  trial  and  the  distinguished  counsel  for  respond- 
ent, omit  to  notice  Lawson  v.  C,  St.  P.,  M.  &  0.  R.  Co.  64 
Wis.  447,  24  N.  W.  618,  to  which  counsel  refers  us.  The 
opinion  there,  taken  as  it  reads,  justifies  the  conduct  of  the 
trial.  However,  it  seems  that  no  such  effect  should  be  given 
to  the  case.  There  was  no  claim  in  the  complaint  there  of  lia- 
bility for  gross  negligence.  The  essential  allegation  to  sup- 
port such  a  claim  was  wanting.  There  was  no  proof  offered 
or  received,  so  far  as  we  can  discover  in  the  report  of  the  case 
or  the  printed  matter  used  upon  the  argument,  suggesting 
gross  negligence.  There  was  no  element  of  injury  of  a  com- 
pensable character  that  would  not  have  existed  regardless  of 
whether  the  fault  of  the  defendant  was  ordinary  or  gross  neg- 
ligence. Yet,  the  trial  court,  misconceiving  what  constitutes 
gross  negligence — ^not  understanding  that  it  requires  actual 
intent  to  injure,  or  that  disregard  of  human  life  or  of  conse- 
quences evincing  a  willingness  to  produce  harmful  results, 
sometimes  called  intent  in  law  and  equivalent  to  intent  in 
fact  (Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  122,  83  :«".  W. 
770;  Milwaukee  &  St.  P.  R.  Co.  v.  Arms,  91  TJ.  S.  489)— 
directed  the  jury  to  convict  the  defendant  of  such  fault  be- 
cause, as  was  said,  the  evidence  established  it,  and  the  meas- 
ure of  damages  was  no  greater  than  would  have  resulted  from 
ordinary  negligence,  the  degree  of  fault  admitted  in  the  an- 
swer. The  error  was  not  harmful,  because  there  was  nothing 
in  the  case  upon  which  the  court  predicated  his  decision  tend- 
ing by  reason  of  the  ruling  to  enhance  the  recovery,  and  the 
jury  were  distinctly  restrained,  in  assessing  the  damages,  to 
«uch  compensation  as  would  fairly  remunerate  the  bene- 
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ficiary  of  the  cause  of  action  for  her  pecuniary  loss.     This 
language  was  used  in  deciding  the  case : 

"The  respondent  was  allowed  to  show  the  circumstances  of 
the  collision,  against  the  objection  of  the  appellant,  in  order 
to  show  that  the  servants  of  the  company  were  guilty  of  gross 
negligence.  According  to  the  brief  of  the  learned  counsel  of 
the  appellant,  4t  made  no  difference  in  the  case  so  long  as  de- 
fendant was  negligent.  If  plaintiff  showed  herself  otherwise 
entitled  to  recover,  she  could  only  be  defeated  by  showing 
negligence  on  her  husband's  part.'  This  being  so,  proof  of 
gross  negligence  was  immaterial  and  could  do  no  harm.  But 
we  think  proof  of  the  accident  and  its  circumstances  was- 
proper,  and  that  it  justified  the  finding  of  gross  negligence. 
The  negligence  of  the  company  was  charged  in  the  complaint 
and  admitted  in  the  answer,  but  its  degree  was  an  o^n  ques- 
tion for  the  jury." 

Since,  as  the  court  said,  in  effect,  whether  the  wrong  of  the 
defendant  was  characterized  by  the  essentials  of  gross  negli- 
gence was  immaterial  to  the  case,  and  ordinary  negligence 
was  charged  and  admitted,  rendering  defendant  liable  for  full 
compensatory  damages  to  the  beneficiary  of  the  cause  of  ac- 
tion, and  there  was  no  other  element  of  compensable  loss  in- 
volved than  such  as  was  of  a  distinctly  pecuniary  character, 
we  must  confess  that  the  court  was  wrong  in  saying  that  the 
degree  of  the  defendant's  fault  was  a  proper  subject  for  proof 
and  for  consideration  by  the  jury.  It  seems  that  the  furthest 
the  court  should  have  gone  was  to  have  said  that,  the  liability 
of  the  defendant  for  the  pecuniary  loss  suffered  by  the  widow 
of  the  deceased  being  admitted  and  the  jury  having  been 
limited  in  the  assessment  of  damages  to  such  elements,  evi- 
dence respecting  the  circumstances  of  the  injury  was  unnec- 
essary, and,  as  regards  mere  degree  of  negligence,  was  error,, 
but  harmless  error. 

We  will  say  in  passing  that  we  do  not  lose  sight  of  the 
language  called  to  our  attention  in  Bass  v.  C.  &  N.  W.  R.  Co. 
36  Wis.  at  page  462,  to  the  effect  that  the  mere  inadvertent 
placing  of  a  railway  train  in  charge  of  negligent  or  careless 
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agents,  or  that  any  negligence  by  the  agents  of  a  railway  com- 
pany  in  charge  of  one  of  its  trains,  "may  well  deserve  the 
epithet  of  gross."  In  view  of  the  long  line  of  decisions  in 
this  state  regarding  the  essentials  of  gross  negligence,  it 
would  hardly  seem  that  such  language,  quoted,  as  it  was, 
from  another  jurisdiction,  and  used  merely  arguendo,  should 
be  referred  to  as  authority. 

Counsel  for  respondent  insists  that  if  it  was  error  to  admit 
evidence  of  gross  negligence  of  defendants  servants  and  to 
try  the  case  on  the  theory  that  defendant  might  be  guilty  of 
that  degree  of  fault,  it  was  not  prejudicial  error,  because  the- 
finding  on  that  was  in  its  favor,  citing  Stone  v.  C,  St.  P.,  M. 
&  0.  R.  Co.  88  Wis.  98,  69  N.  W.  457.  That  would  be  true 
if  there  were  no  indications  in  the  record  that  defendant  was 
prejudicially  affected  notwithstanding.  A  universal  rule  can- 
not be  predicated  on  Stone  v.  C,  St.  P.,  M.  &  0.  R.  Co.  and 
similar  cases.  The  question  of  whether  error  of  the  sort  in 
question  is  harmful  or  not  must  necessarily  be  determined 
very  largely  by  the  facts  of  each  particular  case. 

The  persistence  with  which  counsel  for  respondent,  from 
his  opening  address  to  the  jury  till  the  case  was  finally  sub- 
mitted to  them,  contended  that  appellant  was  guilty  of  crim- 
inal negligence  and  that  mere  compensation  to"  plaintiff  for 
his  loss  would  be  inadequate  to  the  enormity  of  its  fault,  and 
the  extent  to  which  rulings  were  made  in  harmony  therewith, 
could  hardly  have  resulted  otherwise  than  to  unfit  the  jury  to 
fairly  consider  and  decide  the  vital  issues  in  the  cause.  Such 
conduct  of  the  trial  went  to  an  extraordinary  length.  A  few 
excerpts  from  the  record  will  amply  show  that.  Speaking  of 
the  responsible  officers  of  the  defendant,  who  were  entirely  in- 
nocent of  any  criminal  fault  or  moral  turpitude,  or  personal 
fault  at  all,  this  language  was  used  by  the  learned  counsel : 

"If  Puck  were  to  publish  a  cartoon  of  these  distinguished 
gentlemen  in  procession  on  that  Sunday  as  they  came  from 
church — I  have  no  doubt  they  were  all  at  church — ^Wall  street 
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was  not  running  that  day — ^he  would  picture  this  long  line  of 
mourners  and  grievous  characters  with  tears  dropping  down 
from  their  eyes,  and  put  under  it  what  they  sometimes  do  to 
give  point  to  the  caricatures,  'We  wonder  what  this  will  cost' 
Then  it  will  be  left  for  anybody  else  to  determine  what  they 
meant  when  they  said,  ^e  wonder  what  this  will  cost,'  and 
whether  it  was  the  tears  that  were  shed  for  what  it  might  cost, 
or  whether  the  tears  were  shed  because  they  had  got  caught 
once  when  it  was  apparent  that  they  would  be  held  respon- 
sible." 

The  great  wealth  of  the  defendant  and  the  amount  of 
money  damages  requisite  to  be  visited  upon  it  in  order  that  it 
might  feel  the  smart  of  the  legal  lash  and  be  conscious  of  the 
enormity  of  its  offense,  was  treated  in  part  thus : 

"These  impositions  by  way.  of  fine  for  example's  sake,  pun- 
ishment's sake,  to  operate  as  a  warning  to  protect  the  body 
politic  that  travel  to  and  fro,  in  this  case  over  railroads — ^the 
flame  rule  that  applies  outside  of  railroads  applies  here — cor- 
respond the  punishment  that  you  impose  with  the  ability  to 
pay  the  money  that  you  impose  and  then  you  have  an  easy, 
graded  movement — as  easy  as  you  ever  can  have — ^in  fixing 
either  compensatory  or  exemplary  damages.  .  .  .  Now  as 
a  public  example,  in  the  way  of  punishment,  how  much  more, 
how  many  more  thousand  in  addition  shall  you  give,  so  that 
when  the  blister  is  administered,  it  will  draw.  That  is  what 
we  want  for  example's  sake  and  for  punishment's  sake." 

Note  the  appeal  to  the  jury  to  fix  compensatory  damages, 
having  regard  to  the  ability  of  the  defendant  to  respond. 
What  justification  can  there  be  suggested  for  conduct  so  cal- 
culated as  that  to  inflame  and  pervert  the  minds  of  an  ordi- 
nary jury  assembled  to  perform  so  simple  a  duty  as  that  of 
-determining  the  money  damages  necessary  to  compensate  for 
loss  suffered;  or  for  the  use  in  addressing  the  jury  of  lan- 
guage like  this  respecting  tho  circumstances  of  the  accident: 

"As  I  said  to  you,  some  were  launched  into  the  other 
world ;  others  had  legs  broken  or  ribs  broken ;  every  ailment, 
very  nearly,  that  could  be  inflicted  upon  them  came  upon 
them.    They  spent  their  summer  in  pain  and  misery;  and  be- 
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came  thence,  some  of  them,  as  I  think  I  shall  show  you^ 
.    .    .    crippled  for  life." 

Or  this  language  in  respect  to  the  engineer  who  handled 
the  train : 

"Ean  in  upon  that  engine,  crashed  there  in  its  force  and 
rebounded,  one  car  telescoping  into  another,  sending,  as  we 
have  shown,  five  or  six  unshrived  souls  to  their  Maker,  and 
left  a  large  number,  whatever  that  number  may  be,  crippled 
for  life." 

Pages  might  be  covered  in  presenting  a  full  history  of  the 
trial  with  expressions  of  the  same  sort,  tending  to  unfit  any 
ordinary  jury  for  doing  justice  in  the  case. 

It  is  with  much  regret  that  we  are,  in  the  discharge  of  our 
duties,  required,  as  above,  to  give  even  a  few  glimpses  of  the 
unhandsome  features  of  the  trial  of  this  case.  It  is  to  be  re- 
gretted that  counsel  so  distinguished  should  have  so  indulged 
his  personal  mastery  of  a  situation  as  to  lead  so  conscientious 
a  judge  as  the  one  who  presided  upon  this  trial  so  far  astray. 
It  is  to  be  regretted  that  counsel  will  do  that  under  any  cir- 
cumstances. Counsel  should  never  forget  that  they  are  of 
the  instruments  provided  by  law  for  the  administration  of 
justice, — officers,  as  it  were,  in  the  eye  of  the  law,  charged 
with  a  high  degree  of  responsibility  respecting  the  protection 
of  the  rights  of  their  clients  within  the  legitimate  boimdaries 
of  the  controversy  they  are  called  upon  to  present  for  adjudi- 
cation, and  charged  as  well  with  a  high  degree  of  responsi- 
bility not  to  purposely  or  negligently  go  outside  such  bound- 
aries. Within  that  sphere  they  may,  with  all  their  learning, 
ability  and  industry,  present  their  client's  claim;  but  they 
will  step  outside  thereof  at  the  peril  of  sacrificing  the  very 
interests  they  are  in  duty  bound  to  safeguard. 

From  what  has  been  said  we  must  conclude  that  there  was 
not  a  fair  trial  of  this  casa  If  it  appears  probable  that  the 
verdict  was  enhanced  thereby,  the  judgment  must  be  reversed. 
The  jury  found  for  the  defendant  on  the  question  of  gross- 
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negligence.  That  is  a  point  in  favor  of  the  judgment.  How- 
jcver,  as  counsel  for  defendant  suggests,  there  is  a  strong  indi- 
cation in  the  amount  of  the  verdict  that,  while  the  jury  ac- 
quitted defendant  of  gross  negligence,  they  were  ruled  by  the 
idea  pressed  upon  them  throughout  the  trial  that  damages 
should  be  assessed  sufficiently  high  to  roundly  punish  the  de- 
fendant when  they  came  to  assess  the  plaintiff's  compensatory 
•damages.  The  indications  are  that  the  idea  of  damages  as 
mere  compensation  for  loss  sustained  was  too  involved  in 
their  minds  with  the  idea  of  punishing  appellant  to  enable 
them  to  intelligently  or  dispassionately  pass  upon  the  vital 
questions  in  the  case. 

The  evidence  as  regards  the  nature  of  the  plaintiff's  in- 
jury and  the  result  was  to  the  following  effect:  The  large 
bone  of  the  right  leg  below  the  knee  was  broken  transversely 
downward.  There  was  a  displacement,  giving  the  injury  the 
character  of  what  is  called  a  compound  fracture.  It  was  not 
specially  painful.  Plaintiff  recovered,  so  far  as  probably  he 
over  will  recover,  in  a  few  months.  He  was  forty-five  years 
of  age  when  injured.  His  business  was  mainly  office  work. 
Ho  was  sufficiently  restored  to  enable  him  to  attend  to  such 
business  substantially  as  formerly.  The  restored  limb  is  not 
quite  as  strong  as  before.  It  is  not  wholly  in  its  normal  con- 
dition and  never  will  be.  The  ligaments  at  the  knee  joint  are 
so  impaired  that  the  joint  is  more  than  normally  mobile. 
That  permits  a  slipping  outward  as  the  weight  of  the  body  is 
thrown  upon  the  imperfect  limb.  He  is  required,  in  using 
his  limb,  to  use  care  and  favor  the  impaired  member.  He 
has  not  full  control  of  the  limb  because,  as  indicated,  the  liga- 
ments of  the  knee  are  to  some  extent  permanently  relaxed.  He 
testified  that  his  only  difficulty  in  using  his  limb  was  that 
there  was  a  looseness  in  the  knee  joint  permitting  the  leg  to 
bow  out  about  an  inch  as  he  threw  his  weight  upon  it,  and 
that  it  troubled  him  some  in  moving  about. 


24]  JANUAET  TEEM,  1903.  639 

Rueping  v.  C.  &  N.  W.  R.  Ca  116  Wis.  638. 

An  examination  of  the  nnmerons  cases  that  have  come  to 
this  court  furnishes  clear  indication  that  $12,000  for  the  loss 
above  indicated  is  far  beyond  what  is  legitimate.  Plaintiff 
was  not  prevented  from  going  about  his  customary  affairs 
more  than  six  months.  There  was  no  special  circumstance 
distinguishing  the  injury  from  that  of  an  ordinary  compound 
fracture  of  one  of  the  legs  below  the  knee.  There  was  no  ex- 
tensive laceration  of  the  tissues  of  the  limb.  There  was  no  ex- 
traordinary amount  of  pain  suffered.  There  was  a  pretty 
rapid  -recovery,  and  a  complete  healing  of  the  wounds.  The 
permanent  impairment  of  earning  power  is  not  large.  There 
is  no  evidence  of  reasonable  certainty  of  future  pain  and  suf- 
fering from  the  injury.  The  amount  awarded  is  equivalent 
to  an  annuity  sufficient  to  enable  plaintiff,  with  an  ordinary 
family,  to  live  in  ordinary  circumsfances  during  his  natural 
life.  The  mere  statement  of  that  is  sufficient  to  demonstrate 
that  the  verdict  is  unreasonable  in  a  high  degree.  A  refer- 
ence to  verdicts  in  other  cases  will  be  of  some  service  in  de- 
termining how  far  the  one  in  question  is  out  of  harmony  with 
what  is  reasonable;  but  there  is,  after  all,  no  test  to  be  ap- 
plied but  that  of  human  judgment.  An  examination  of  a 
large  number  of  cases  fails  to  bring  to  our  attention  one  where 
anywhere  near  as  large  a  verdict  as  the  one  before  us  has  been 
sustained  for  a  similar  loss.  Instances  may  be  foimd  in  our 
books  where  there  was  the  loss  of  a  leg,  with  suffering  prob- 
ably as  great  as  that  of  plaintiff,  and  where  there  was  as  great 
or  greater  diminution  of  earning  power,  and  the  amount  of 
compensation  allowed  was  from  $1,600  to  $6,500.  In  Ka- 
rasich  v,  Hasbrouch,  28  Wis.  569,  there  was  a  verdict  for 
$5,500.  The  plaintiff,  a  man  twenty-eight  years  old,  had  two 
ribs  broken.  One  leg  was  so  badly  bruised  and  wounded  that 
pieces  of  the  bones  subsequently  worked  out  through  the 
wound.  He  was  confined  to  his  bed  for  some  days,  was  under 
a  surgeon's  care  for  months,  and  was  rendered  permanently 
-disabled  from  following  his  usual  occupation,  and  made  rea- 
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sonably  certain  to  suflFer  considerable  pain  for  the  rest  of  his- 
life.  In  Dujfy  v.  C.  &  N.  W.  B.  Co.  34  Wis.  188,  a  strongs 
healthy  man  sixty-four  years  of  age  was  very  severely  and 
permanently  injured,  the  injury  leaving  him  to  some  extent  a 
cripple  for  life.  The  amount  of  damages  awarded  was 
$1,600.  In  McMahon  v.  Eau  Claire  W.  W.  Co.  95  Wis,  640, 
70  N.  W.  829,  $5,000  was  allowed  for  a  severe  permanent  in- 
jury to  a  young  man,  a  member  of  the  city  fire  department. 
In  Cummings  v.  National  F.  Co.  60  Wis.  603, 18  N.  W.  742^ 
20  N.  W.  665,  a  middle-aged  man  was  rendered  helpless  for 
life.  The  amount  awarded  to  him  was  $8,000.  In  Propsom 
V.  Leatham,  80  Wis.  608,  50  N.  W.  586,  a. laborer  in  good 
health,  with  a  good  prospect  of  long  life,  was  seriously  and 
permanently  injured,  one  of  his  legs  being  broken,  and  after 
he  was  cured  so  far  as  -practicable,  the  leg  being  left  in  a 
partially  deformed  condition,  was  awarded  $1,800.  In  Mc- 
Coy V.  Milwaukee  8.  R.  Co.  88  Wis.  56,  59  N.  W.  453,  the 
sum  of  $4,000  was  awarded  for  the  loss,  by  a  boy  seventeen 
years  old,  of  his  left  arm.  In  Baltzer  v.  Chicago,  M.  <&  N.  R. 
Co.  89  Wis.  257,  60  N.  W.  716,  a  recovery  of  $10,000  was  al- 
lowed for  loss  of  the  left  arm  of  a  boy  nineteen  years  of  age. 
In  King  v.  City  of  Oshkosh,  75  Wis.  517,  44  N.  W.  745,  $600 
was  allowed  to  compensate  a  man  for  an  injury  causing  con- 
siderable expense,  loss  of  time,  and  a  somewhat  permanent 
impairment  of  earning  power.  In  Nadau  v.  White  R.  L.  Co. 
76  Wis.  120,  43  N.  W.  1135,  $9,650  was  allowed  for  an  in- 
jury to  a  strong  young  man.  His  leg  was  crushed  and  had  to 
be  amputated  above  the  knee.  These  examples,  though  in- 
cluding cases  of  injuries  quite  dissimilar  in  kind  to  the  one 
suffered  by  paintiff,  furnish  a  pretty  good  index  of  the 
amount  usually  found  necessary  in  the  administration  of  jus- 
tice, to  compensate  for  pain  and  lost  time  incident  to  an  in- 
jury and  impaired  earning  power.  We  may  well  look,  not  so 
much  to  the  particular  nature  of  the  injury  in  the  cases,  in 
comparing  them  with  the  one  before  us  as  to  the  magnitude 
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of  the  elements  of  pain,  loss  of  time,  expense,  diminished 
earning  power,  and  the  age  of  the  subject.  Those  cases 
strongly  support  our  conclusion  that  the  verdict  of  the  jury 
here  was  either  the  result  of  passion  and  prejudice  or  that  the 
case  was  not  intelligently  considered  by  the  jury;  that  they 
were  swung  away  from  the  true  basis  for  the  assessment  of 
damages  by  the  errors  we  have  discussed ;  that  they  thought 
as  much  or  more  of  roundly  punishing  the  appellant  as  of  re- 
quiring it  to  make  good  to  respondent  the  loss  he  sustained, 
upon  a  common-sense  basis. 

There  being  no  controversy  but  that  appellant  is  liable  to 
respond  for  compensatory  damages,  this  is  a  proper  case  for 
this  court,  upon  reversing  the  judgment,  to  name  a  sum  which 
the  plaintiff  may  accept  and  terminate  the  litigation  if  he 
sees  fit  We  will  do  that,  being  guided  by  the  rule  that,  since 
defendant  is  left  with  no  option  in  the  matter,  in  order  to 
avoid  invading  its  substantial  rights  as  to  a  judicial  assess- 
ment of  the  damages  it  should  pay,  the  sum  named  must  be 
as  low  as  in  any  reasonable  probability  a  jury  of  twelve  men 
rightly  instructed  as  to  the  law,  and  with  a  proper  conception 
of  their  duty  in  the  matter,  would  be  liable  to  award.  Baxter 
V.  C.  &  N.  W.  R.  Co.  104  Wis.  307,  80  N.  W.  644.  It  is  our 
best  judgment  that  the  defendant  ought  not  to  be  compelled 
under  that  rule  to  submit  to  the  payment  of  more  than  $2,500. 
That  seems  small,  compared  with  the  verdict  of  the  jury,  but^ 
imlike  most  cases  where  this  court  has  been  called  upon  to 
exercise  its  power  to  give  parties  an  opportunity  to  end  their 
litigation  without  a  new  trial,  the  verdict  furnishes  here  no 
sort  of  assistance.  A  jury  might  reasonably  assess  plaintiff's 
damages  as  low  as  $2,600.  They  might,  of  course,  assess  the 
same  somewhat  higher.  The  range  of  human  judgment  in  re- 
spect to  such  matters  is  quite  large.  It  is  a  very  difficult  mat- 
ter to  set  boundaries  beyond  which  it  cannot  go.  It  caimot 
be  done  at  all  with  any  very  great  degree  of  certainty.  The 
Vol.  116—41 
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best  that  can  be  done  is  to  apply  unbiased  judgment  and  ex- 
perience to  the  evidence.  We  have  done  that  with  the  result 
suggested.  If  plaintiff  does  not  see  fit  to  accept  the  amount 
named^  the  way  is  open  for  him  to  appeal  to  another  jury. 

There  is  nothing  further  that  need  be  said  in  this  case.  It 
is  with  much  regret  that  we  have  been  compelled  to  treat  it 
as  we  have.  We  entertain  a  high  regard  for  the  learned, 
painstaking  and  conscientious  judge  who  tried  the  case,  and 
for  the  distinguished  counsel  who  conducted  the  case  for  re- 
spondent. For  the  former,  we  can  say  it  is  but  natural  to 
lean  somewhat  for  support  in  the  course  of  a  hotly  contested 
trial,  without  time  for  reflection,  upon  eminent  counsel, 
whose  standing  at  the  bar  and  whose  large  experience  is  an 
assurance  against  his  consciously,  or  at  all,  proceeding  to 
effect  outside  the  legitimate  boundaries  of  the  case,  especially 
in  moving  the  judicial  mind  to  the  commission  of  error. 
But  after  all  lawyers  are  not  judges.  Their  sphere  of  ac- 
tion is  different  However  distinguished  they  may  be,  the 
only  really  safe  way  in  any  case  is  for  the  independent  judg^ 
raent  of  the  judicial  head  of  the  court  to  dominate  the  trials. 
Counsel  are  liable  to  use  all  power  they  are  masters  of,  if  per- 
mitted, for  the  attainment  of  valuable  results  for  their 
clients.  The  court  must  necessarily  at  all  times  himself  con- 
trol the  scales  of  justice,  keeping  out  those  illegitimate  make- 
weights that  have  no  business  therein,  but  which  able  counsel 
are  liable,  if  not  restrained,  to  throw  into  the  balance  upon 
their  side  of  the  case.  The  court  "can  do  that  and  still  give 
counsel  ample  range  for  all  their  learning,  ability  and  ex- 
perience within  the  limits  of  the  case,  while  repressing,  and 
if  necessary  suppressing,  excursions  outside  thereof. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  re- 
versed. The  cause  is  remanded  for  a  new  trial  unless  the 
plaintiff  elects,  by  notice  in  writing  served  upon  the  attorney 
for  the  defendant  within  twenty  days  after  the  filing  of  the 
remittitur  in  the  office  of  the  clerk  of  the  trial  courts  to  take 
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judgment  for  the  mim  of  $2^500^  with  costs  in  such  court  sub- 
sequent to  such  filing.  If  such  election  be  made,  judgment 
may  be  rendered  accordingly  upon  application  therefor  to 
such  court 


Deckbb,  Administrator,  Respondent,  vs.  McSoblet,  Appel- 
lant. 

Fel^ruary  S— February  24,  190S, 

Animals:  Permitting  to  run  at  large:  Knowledge  of  owner:  Ordi^ 
nances:  Violation, 

An  ordinance  provided  that  "no  horse  shall  be  permitted  to  run 
at  large  In  the  city/'  and  that  any  person  "who  shall  permit 
the  same"  to  run  at  large  shall  be  punished.  Held,  that  neg- 
ligence in  not  securing  the  horse  from  escape  does  not  con- 
stitute violation  of  such  ordinance,  but  it  must  appear  that  the 
horse  was  at  large  with  the  knowledge  and  assent  or  permis- 
sion of  the  owner. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  the  alleged  death 
of  the  little  son  of  the  plaintiff,  four  and  one  half  years  of 
age,  who  was  killed  by  the  kick  of  the  defendant's  vicious 
horse  while  running  at  large  in  the  public  highway  contrary 
to  an  ordinance  of  the  city.  Issue  being  joined  and  trial  had, 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  $1,000, 
and  a  judgment  entered  thereon  was  reversed  by  this  court, 
and  the  cause  was  remanded  for  a  new  trial.  Decker  v.  Mc- 
Sorley,  111  Wis.  91-102,  86  N.  W.  664.  At  the  close  of  such 
new  trial  the  jury  returned  a  special  verdict  to  the  effect 
(1)  that  the  defendant's  horse  was  running  at  large  in  the 
streets  of  the  city  of  La  Crosse,  contrary  to  the  ordinance  in 
evidence,  at  the  time  of  the  alleged  injury  to  Blair  Decker; 
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(2)  that  the  parents  of  the  deceased  child  were  not,  either  of 
them,  guilty  of  any  want  of  ordinary  care  which  in  any  way 
contributed  to  the  injury;  (3)  that  the  plaintiff's  deceased 
son  was  kicked  by  the  defendant's  horse  September  23,  1899 ; 
(4)  that  the  defendant's  horse  had  no  propensity  to  kick  or 
bite;  (6)  that  such  wrongful  act  of  allowing  the  horse  to  run 
at  large  was  the  proximate  cause  of  the  death  of  Blair 
Decker;  (7)  that  they  assessed  the  plaintiff's  damages  at 
$560.  From  the  judgment  entered  thereon  in  favor  of  the 
plaintiff  for  the  amount  last  stated  the  defendant  brings  thi& 
appeal. 

For  the  appellant  there  was  a  brief  by  Higbee  &  Bunge^ 
Thomas  Morris,  and  Paul  W.  Mahoney,  and  oral  argument 
by  E.  C.  Higbee. 

For  the  respondent  there  was  a  brief  by  Bleehman  & 
Bloomingdale,  and  oral  argument  by  F,  H.  Bloomingdale. 

Cassoday,  C.  J.  Most  of  the  questions  going  to  the  iperits^ 
of  the  controversy  were  determined  on  the  former  appeal. 
Ill  Wis.  91,  86  K  W.  554.  The  ordinance  is  given  in  the 
opinion  in  that  case,  and  declares  that  "no  horse  .  .  . 
shall  be  permitted  to  run  at  large  in  the  city  at  any  time,  nor 
be  herded  or  pastured  in  or  upon  any  street  of  said  city,  nor 
be  permitted  to  graze  or  feed  in  any  of  said  streets,  except," 
etc.,  and  that  any  person  "who  shall  permit  the  same"  to  so 
run  at  large  shall  be  punished  as  therein  prescribed.  It  was 
there,  among  other  things,  held  that  evidence  that  the  horse- 
"had  frequently  been  at  large  in  the  streets  was  admissible  as 
tending  to  show  that  it  was  at  large  with  the  knowledge  and 
assent  or  permission  of  the  defendant."  In  speaking  of  that 
question,  it  was  said  in  the  opinion  of  the  court  by  Mr.  Jus- 
tice WiNSLOW : 

"It  was  competent,  and  in  fact  necessary,  therefore,  for  the 
plaintiff  to  show  in  some  way  that  the  horse  was  at  large  with 
the  knowledge  and  assent  or  permission  of  the  owner.    It  waa 
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a  case  where  the  knowledge  or  intent  of  the  defendant  was  in 
question,  or,  perhaps,  more  accurately,  where  it  was  necessary 
to  show  that  the  act  in  question  was  not  accidental;  and  in 
such  cases  the  rule  is  quite  well  settled  that  similar  acts, 
though  collateral  in  their  nature,  may  be  shown  as  tending  to 
throw  light  on  the  knowledge  or  intent  of  the  party. '^    Id. 

The  learned  trial  judge  manifestly  attempted  to  follow  the 
former  opinion  in  this  case ;  but  it  is  claimed  that  in  charging 
the  jury  upon  the  first  question  submitted  he  authorized  them 
to  find  that  the  horse  was  at  the  time  running  at  large  con- 
trary to  the  ordinance,  even  if  he  was  so  running  at  large 
without  the  knowledge,  assent,  or  permission  of  the  defend- 
ant The  portions  of  the  charge  to  which  exceptions  were 
taken  are  as  follows : 

"The  mere  accidental  escape  of  the  defendant's  horse  with- 
out her  knowledge,  or  its  escape  without  her  fault  or  negli- 
gence, would  not  be  a  violation  of  the  ordinance.  ...  If 
the  defendant's  horse  was  reasonably  secured  in  her  bam,  or 
in  any  other  inclosure,  and  the  defendant  was  in  the  exercise 
of  ordinary  care  and  diligence  in  confining  such  horse,  or  in 
attempting  so  to  do,  the  horse  would  not  be  running  at  large, 
if  by  some  accident,  or  for  any  other  cause,  for  which  the  de- 
fendant was  not  at  fault  or  negligent,  he  got  out  of  the  bam 
or  other  inclosure,  and  went  upon  the  streets  of  said  city; 
at  least  not  until  the  defendant  had  reasonable  time  to  have 
discovered  that  such  horse  had  gotten  away,  and  had  also  had 
a  reasonable  time  in  which  to  secure  or  retake  him  into  her 
possession  and  keeping.  .  .  .  When  an  animal  has  escaped 
from  its  owner's  premises,  where  it  has  been  confined,  where 
ordinary  care  or  protection  has  been  taken  to  secure  it  and 
keep  it  confined,  and  there  is  no  fault  or  negligence  on  the 
part  of  the  owner,  and  the  owner,  upon  discovery  of  the  es- 
cape of  such  animal,  makes  reasonable  effort  to  secure  and 
recover  such  animal,  such  animal  is  not  running  at  large 
within  the  meaning  of  this  ordinance." 

The  particular  clauses  of  such  portions  of  the  charge  to 
which  objections  are  made  are  these:  "Or  its  escape  without 
her  fault  or  negligence,"  "in  the  exercise  of  ordinary  care 
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and  diligence  in  confining  such  horse,"  "for  which  the  de- 
fendant was  not  at  fault  or  negligent,"  "or  at  least  some  fault 
or  negligence  on  the  part  of  the  owner."  Of  course,  negli- 
gence may  be  so  reckless  or  gross  as  to  be  equivalent  to  wil- 
ful misconduct  Bolin  v.  C,  St.  P.,  M.  &  0.  B.  Co.  108  Wis. 
333,  84  N.  W.  446.  But  negligence,  as  generally  understood, 
is  the  mere  absence  of  ordinary  care.  No  degree  of  mere  care- 
lessness or  inadvertence  constitutes  gross  negligence  or  wilful 
misconduct  Watermolen  v.  Fox  River  E.  B.  &  P.  Co.  110 
Wis.  163,  85  N.  W.  663 ;  McCUllan  v.  Chippewa  Valley  E. 
R.  Co.  110  Wis.  326,  85  N.  W.  1018.  In  Montgomery  v. 
Breed,  34  Wis.  649,  652,  the  court  had  under  consideration 
a  statute  which  imposed  penalties  upon  the  owner  of  certain 
animals  "who  shall  permit  or  for  any  reason  suffer  the  same 
to  run  at  large."    In  the  opinion  of  the  court  it  is  said : 

"The  words  used  imply  a  choice  or  design  on  the  part  of 
the  owner  to  allow  the  animal  to  go  at  large,  when  he  might 
restrain  and  keep  it  in  his  own  premises,  or  within  a  proper 
inclosure."    Id. 

As  indicated,  on  the  former  appeal  in  this  case  it  was  said 
to  be  a  "case  where  the  knowledge  or  intent  of  tlie  defendant 
was  in  question,"  and  that  it  was  necessary  for  the  plaintiff 
to  show  "that  the  horse  was  at  large  with  the  knowledge  and 
assent  or  permission  of  the  owner."  The  defendant  cannot 
properly  be  held  liable  under  the  ordinance  for  mere  negli- 
gence. There  may  be  adjudications  under  similar  ordinances 
or  statutes  of  other  states  holding  a  broader  liability,  but  we 
are  satisfied  with  the  correctness  of  the  decisions  of  this  court 
above  cited. 

2.  Counsel  for  the  defendant  contends  that  the  damages 
are  excessive.  Of  course,  under  the  statute,  the  jury  can  only 
properly  "give  such  damages  ...  as  they  shall  deem  fair 
and  just  in  reference  to  the  pecuniary  injury  resulting  from 
such  death  to  the  relatives  of  the  deceased,  specified"  in  the 
statute.    Sec.  4266,  Stats.  1898.    Numerous  cases  have  been 
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before  this  court  under  that  statute,  and  the  rule  as  to  the 
measure  of  damages  in  such  cases  has  been  clearly  defined, 
and  there  is  no  occasion  for  reiteration  here.  Thompson  v. 
Johnston  Co.  86  Wis.  576,  57  N.  W.  298 ;  Thoresen  v.  La 
Cro^e  City  R.  Co.  94  Wis.  129, 133,  68  K  W.  548 ;  Luessen 
V.  Oshhosh  E.  L.  &  P.  Co.' 109  Wis.  94,  85  K  W.  124.  As 
there  must  be  a  new  trial,  and  as  the  evidence  may  be  differ- 
ent, we  refrain  from  further  observations  upon  the  question. 
By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed,  and  the  cause  is  remanded  for  a  new  trial. 


Peentiss,  Appellant,  vs.  Strand  and  others.  Respondents. 

Feltruary  S— February  2J^  190S. 

Bills  and  notes:  Bona  fide  purchasers:  Fraud:  Evidence:  Practice: 

Negligence. 

1.  Where  plaintiff's  assignor  purchased  a  negotiable  promissory 

note  in  good  faith,  and  for  value,  before  maturity,  plaintiff  is 
entitled  to  the  rights  of  a  bona  fide  purchaser  for  value  before 
maturity,  although  he  may  have  had  notice  of  defects. 

2.  The  owner  of  a  stallion  proposing  to  sell  him  for  $2,000  to  a 

contemplated  corporation,  procured  signatures  to  contracts 
binding  the  signers  to  take  stock  in  the  corporation,  and,  on 
organization,  to  give  three  notes  for  the  purchase  price.  After 
all  such  agreements  had  been  carried  out  it  was  discovered 
that  the  signers  had  signed  another  note  for  the  full  amount, 
printed  on  the  same  paper  as  the  contracts.  This  note  had 
been  assigned  to  V.,  a  bona  fide  purchaser  for  value,  and  by  V. 
assigned  to  plaintiff  for  value,  both  transactions  having  taken 
place  before  maturity.  Held,  that  evidence  that  the  signers 
of  the  note  on  which  action  was  brought  had  paid  the  other 
notes  was  admissible  as  part  of  the  same  negotiation,  and  as 
showing  extinguishment  of  their  liability  arising  therefrom. 

3.  Where  the  answer  to  a  question  is  objected  to,  but  no  motion  is 

made  to  strike  it  out  as  nonresponsive  to  the  question,  it  is  not 
error  to  allow  the  answer  to  stand. 

4.  In  an  action  against  several  signers  of  a  promissory  note  al- 

leged to  have  been  procured  to  be  signed  by  fraud,  there  was 
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testimony  tending  to  show  that  the  note  In  question  had  been 
torn  from  a  book  which  purported  to  contain  a  contract  to  take 
stock  in  a  corporation  organized  to  purchase  a  horse,  that  the 
book  was  so  bound  that  the  part  containing  the  note  was  in- 
visible, and  that  the  description  of  the  book  as  given  by  all 
the  signers  was  substantially  identical.  Held,  that  it  was  not 
error  for  the  court,  in  framing  questions  for  a  special  verdict, 
to  assume  that  the  note  was  In  the  same  condition  when  all  the 
defendants  signed  it. 
6.  In  such  case,  evidence  of  a  witness  that  he  signed  a  note,  con> 
talned  in  the  same  book,  about  the  same  time,  and  that  the 
entire  note  was  visible,  corroborated  to  some  extent  by  plaint- 
iff's attorneys,  is  held  to  be  Insufficient  to  overcome  a  verdict 
that  the  signers  were  not  guilty  of  negligence  in  not  more 
closely  examining  the  paper,  and  discovering  that  they  were 
signing  a  note. 

Appeal  from  a  judgment  of  the  circuit  court  for  Trem- 
pealeau county :  James  O'NErLL,  Judge.    Affirmed. 

This  is  an  action  upon  a  promissory  note  purporting  to  be 
signed  by  twenty-three  persons,  in  the  following  terms : 

"Arcadia,  Wis.,  April  2,  1892. 
"For  value  received,  we,  or  either  of  us,  promise  to  pay  to 
Byron  S.  Fryer,  or  order,  two  thousand  dollars,  as  follows: 
$600.00  April  Ist,  1893,  $700.00  April  1st,  1894,  $700.00 
April  1st,  1895,  with  interest  at  the  rate  of  ^ght  per  cent  "pev 
annum ;  interest  payable  annually ;  interest,  if  not  paid  when 
due,  to  be  added  to  the  principal,  and  bear'  interest  at  the 
same  rate." 

The  plaintiff  claimed  to  be  a  bona  fide  purchaser  of  this 
note  before  maturity.  All  of  the  alleged  signers  of  the  note 
were  made  defendants  in  the  action,  but  two  of  them  were 
not  found,  and  were  never  served  upon;  hence  there  were 
twenty-one  real  defendants.  Of  these,  two,  Knut  L,  Strand 
and  Vrol  Swenson,  answered,  denying  the  genuineness  of 
their  signatures  to  the  instrument.  The  remaining  nineteen 
defendants  answered  separately,  each  denying  that  he  ever 
signed  the  alleged  note,  and  further  alleged  that,  if  his  ap- 
parent signature  thereto  be  not  a  forgery,  then  that  such  sig- 
nature was  obtained  by  a  fraudulent  substitution  of  one 
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paper  for  another  by  Fryer,  or  by  some  other  fraudulent  de- 
vice, by  means  of  which  he  signed  what  seemed  and  what  was 
represented  to  be  a  contract  for  the  purchase  of  a  stallion, 
when  in  fact  the  writing  contained  a  note.  The  action  was 
tried  before  a  jury.  On  the  part  of  the  plaintiff  the  note  in 
question  was  offered  and  received  in  evidence.  It  was  in- 
dorsed in  blank  by  Byron  S.  Fryer.  One  Valerius  testified 
that  he  purchased  it  in  good  faith  from  Fryer  August  12, 
1892,  and  sold  it  to  the  plaintiff  February  7,  1894.  The 
plaintiff  testified  that  he  purchased  the  same  from  Valerius 
in  good  faith,  and  for  value,  February  7,  1894.  The  plaintiff 
also  offered  in  evidence  the  testimony  of  experts  tending  to 
show  the  genuineness  of  the  signatures  of  the  various  defend- 
ants. The  note  was  partly  printed  and  partly  written,  and 
occupied  a  few  lines  in  small  print  at  the  top  of  the  paper; 
the  paper  itself  being  oblong  in  shape,  about  seven  inches 
long  and  four  inches  wide,  with  a  line  of  perforations  at  the 
top,  where  it  appeared  to  have  been  severed  from  something 
else.  It  apparently  had  been  a  leaf  of  a  book  arranged  to 
open  at  the  end,  the  printed  part  constituting  about  one-third 
of  the  space  at  the  top,  and  the  other  two-thirds  of  the  page 
being  arranged  with  lines  for  signatures  in  double  columns, 
there  being  twenty-four  places  for  signatures,  and  all  but  one 
of  the  spaces  being  filled  with  the  alleged  signatures  of  the 
defendants.  At  the  close  of  the  plaintiff's  evidence  the  ac- 
tion was  dismissed  as  to  the  defendants  Vrol  Swenson  and 
/.  0.  Nilsestuen,  whose  signatures  were  each  evidenced  by  a 
mark,  because  there  was  no  proof  that  either  of  them  au- 
thorized his  mark  to  be  made.  The  action  was  also  dis- 
missed as  to  the  defendant  K.  L.  Strand,  because  it  appeared 
that  his  name  was  signed  by  his  son,  and  there  was  no  proof 
of  his  son's  authority.  All  of  the  remaining  eighteen  defend- 
ants testified  as  witnesses  on  their  own  behalf.  They  are  and 
were  farmers  living  in  the  vicinity  of  Arcadia,  and  all  are 
foreigners ;  a  number  not  being  able  to  read  English.    All  of 
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them  finally  conceded  the  genuineness  of  their  signatures,  ex- 
cept Lena  Christenson,  who  absolutely  denied  signing.  Their 
testimony  substantially  agreed  as  to  the  general  nature  of  the 
circumstances  under  which  their  signatures  were  obtained 
Their  testimony  tended  to  show  that  in  March,  1892,  Byron 
S.  Fryer,  accompanied  by  one  Bilben,  a  Norwegian  inter- 
preter, came  to  Arcadia  with  a  stallion,  which  he  proposed  to 
sell  for  $2,000  to  a  company  of  farmers,  his  plan  being  to 
form  a  company,  who  should  take  twenty  shares  of  $100  each. 
To  accomplish  this  purpose,  Fryer  and  Bilben  went  around 
the  country,  and  called  on  the  defendants  individually,  to  get 
them  to  subscribe  to  shares  in  the  proposed  company;  and 
then  in  each  case,  when  consent  was  finally  obtained,  a  book 
was  produced  by  Fryer,  which  corresponded  in  size  with  the 
paper  on  which  the  note  in  suit  appears,  which  book  was  rep- 
resented by  Fryer  as  containing  a  contract  by  which  the  sign- 
ers agreed  to  form  a  company  for  the  purchase  of  the  horse 
and  to  give  notes  for  $2,000  after  the  company  was  formed. 
Those  of  the  defendants  who  could  read  testified  to  having 
read  the  supposed  contract,  which  was  described  as  commenc- 
ing at  the  top  of  the  page  and  reading  down  continuously,  the 
last  four  or  five  lines  being  upon  the  lower  page;  and  said 
lines  being  that  part  of  the  note  beginning  "two  thousand 
dollars,  as  follows."  Most  of  the  defendants  testified  that 
no  such  words  as  the  first  part  of  the  note,  to  wit:  "Arcadia, 
Wis.,  April  2,  1892.  For  value  received,  we,  or  either  of 
us,  promise  to  pay  Byron  S.  Fryer,  or  order,"  were  visible. 
Several  of  the  defendants,  who  examined  the  book  most 
closely,  testified  that  the  binding  was  very  stiff,  and  was  an 
inch  or  more  inwidth,  so  that  it  could  not  be  opened  clear 
back.  Nearly  or  quite  all  of  the  defendants  who  did  not 
examine  the  book  so  closely  testified  in  general  terms  that 
the  book  had  the  condition  and  appearance  testified  to  by 
the  witnesses  who  described  it  particularly.  The  defend- 
ants who  could  not  read  stated  that  Fryer  or  Bilben  pre- 
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tended  to  read  it  to  them,  and  induced  them  to  believe  by  such 
reading  that  it  was  simply  a  contract  to  form  a  company  to 
buy  the  horse,  and  to  take  shares  in  such  company,  and  give 
notes  for  the  horse  when  the  company  was  formed,  and,  in 
all  but  one  or  two  instances,  that  no  one  was  present  or 
within  reach  at  the  time  who  could  read  the  English  lan- 
guage. All  of  the  defendants  unite  in  declaring  that  the  un- 
derstanding was  that,  after  the  shares  were  subscribed,  a 
meeting  of  the  subscribers  was  to  be  held  to  close  the  busi- 
ness, and  give  the  notes ;  and  it  appears  that  this  meeting  was 
in  fact  held  April  2,  1892,  and  three  notes  in  the  usual  form 
of  promissory  notes,  one  for  $600  and  two  for  $700  each, 
were  then  given,  signed  by  the  defendants ;  all  of  which  have 
been  paid  in  full.  Neither  Fryer  nor  Bilben  was  called  as  a 
witness,  so  that  the  defendants'  statements  as  to  the  transac- 
tions with  Fryer  stand  without  any  direct  contradiction. 
Upon  rebuttal,  however,  one  Pelowski  testified  to  signing  a 
note  about  the  same  time,  contained  in  the  same  book,  and  his 
testimony  tends  to  show  that  when  he  signed  the  entire  note 
was  visible.  This  testimony  is  also  corroborated  in  some  de- 
gree by  the  testimony  of  one  of  the  plaintiff's  attorneys,  who 
claims  to  have  seen  the  book  at  several  times  while  Fryer  was 
obtaining  signatures  to  the  note. 

The  following  special  verdict  was  rendered  by  the  jury : 

"1.  Is  the  signature  of  Lena  Christianson  on  Exhibit  A 
the  genuine  signature  of  such  defendant?  Answer.  No. 
2.  Did  the  plaintift  purchase  the  note  February  7,  1894,  for 
value,  and  in  good  faith?  A.  No.  3.  Did  Valerius  pur- 
chase the  note  for  value,  before  maturity,  and  in  good  faith  ? 
Not  answered.  4.  Were  the  first  three  lines  of  the  paper  Ex- 
hibit A  concealed  by  the  binding  in  the  book  when  it  was^ 
subscribed  by  defendants,  so  that  a  person  reading  the  upper 
and  lower  pages  of  said  book,  and  using  ordinary  care,  would 
read  the  same  as  a  continuous  writing  and  contract,  and  with- 
out observing  said  first  three  lines  of  said  Exhibit  A?  A. 
Yes.     6.  Were  the  signatures  to  the  note  Exhibit  A  of  such 
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of  the.  defendants  as  could  not  read  the  English  language  ob- 
tained by  the  fraudulent  representation  that  the  paper  they 
were  signing  was  a  contract  for  the  purchase  of  a  stallion, 
with  provisions  as  to  forming  a  company,  price,  pedigree, 
number  and  price  of  shares,  notes  to  be  given,  date  of  pay- 
ments, and  rate  of  interest,  and  by  fraudulently  omitting  to 
read  or  inform  the  defendants  of  the  first  three  lines  of  said 
Exhibit  A?  A.  Yes.  6.  Were  the  defendants  induced  by 
fraudulent  representations,  trick,  or  artifice  to  execute  the 
paper  Exhibit  A,  and  under  such  circumstances  that  they 
were  fraudulently  led  to  believe  that  they  were  signing  only 
a  contract  for  the  purchase  of  a  horse,  without  any  promis- 
sory note  therein?  A.  Yes.  7.  Did  the  defendants,  when 
they  executed  Exhibit  A,  believe  that  it  was  a  contract  for  the 
purchase  of  a  stallion  and  the  forming  of  a  company  there- 
for, and  not  a  promissory  note?  A.  Yes.  Were  the  defend- 
ants in  the  exercise  of  ordinary  care  in  affixing  their  sig- 
natures to  the  paper  Exhibit  A  without  discovering  that  it 
was  in  form  a  promissory  note  ?    A.  Yes." 

Upon  this  verdict  judgment  was  rendered  for  the  defend- 
ants, and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Richmond  &  Rich- 
mond  and  Highee  £  Bunge,  and  oral  argument  by  E.  0.  Hig- 
bee. 

For  the  respondents  there  was  a  brief  by  Oaveney  &  Com- 
stock  and  S.  G.  Oilman,  and  oral  argument  by  J.  C.  Oaveney. 

WiNSLow,  J.  The  evidence  leaves  no  doubt  of  the  grossly 
fraudulent  character  of  the  operations  of  Fryer.  By  means 
thereof  he  succeeded  in  obtaining  from  the  defendants  ap- 
parent obligations  aggregating  $4,000  for  the  purchase  of 
property  not  exceeding  $2,000  in  valua  Indeed,  the  fraud  is 
not  controverted  in  this  case,  and  the  only  questions  really  in 
dispute  were  whether  the  plaintiff  was  entitled  to  protection 
as  a  hoTw,  fide  holder  of  commercial  paper,  and,  if  so,  whether 
the  defendants  were  guilty  of  negligence  in  signing  that 
which  was  in  reality  a  negotiable  note,  but  which  they  sup- 


24]  JANUARY  TERM,  1908.  655 

Prentiss  y.  Strand,  116  Wis.  647. 

posed  to  be  simply  a  contract  to  purchase  a  horse,  and  give 
their  notes  therefor.  The  first  question  suggested  really 
drops  out  of  the  case  upon  this  appeal  for  two  reasons: 
(1)  Because  the  bona  fides  of  both  Valerius  and  the  plaintiff 
in  purchasing  the  note  in  suit  was  thoroughly  proven  without 
substantial  contradiction,  and  (2)  because  the  jury  failed  to 
negative  the  good  faith  of  Valerius  in  his  purchase.  If 
Valerius  purchased  in  good  faith,  and  for  value,  before  ma- 
turity, then  the  plaintiff,  who  purchased  from  him,  is  equally 
protected  even  though  he  may  have  had  notice  himself  of  de- 
fects. Montpelier  S.  B.  &  T.  Co.  v.  School  District,  115  Wis. 
622,  92  K  W.  439.  We  proceed,  therefore,  to  consider 
whether  the  verdict  of  the  jury  to  the  effect  that  the  defend- 
ants exercised  ordinary  care  in  affixing  their  signatures  to  the 
paper  was  arrived  at  without  prejudicial  error.  The  first 
and  most  important  contention  made  by  the  appellant  is  that 
there  was  error  in  the  admi=*sion  of  evidence.  This  claim  is 
based  upon  the  admissions  of  the  testimony  of  the  defendants 
to  the  effect  that  they  had  subsequently  paid^  the  three  notes 
which  they  admittedly  signed  for  the  purchase  of  the  horse. 
This  is  said  to  be  proof  of  another  transaction,  having  no 
legal  bearing  upon  the  controversy,  and  naturally  exceedingly 
prejudicial  to  the  plaintiff.  With  this  claim  we  cannot  agree. 
The  defense  of  the  defendants  was  that  the  various  transac- 
tions by  which  they  were  induced  to  sign  the  various  papers 
were  all  integral  parts  of  the  same  negotiation;  that  in  the 
course  of  this  one  negotiation  they  agreed  to  form  a  company 
to  buy  the  horse  for  $2,000,  and  to  give  their  notes  for  the 
price ;  and  that  the  various  papers  which  they  signed  were  in- 
tended to  accomplish  these  agreements,  and  nothing  more. 
Clearly,  it  was  necessary  for  them  to  show  all  that  was  done 
at  the  time,  and  we  can  see  no  valid  reason  why  it  was  not 
competent  for  them  to  show  payment  of  the  notes.  This  was, 
in  effect,  simply  showing  that  they  had  fully  performed  and 
discharged  the  agreement  in  fact  made.    Had  they  not  shown 
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that  they  gave  and  fully  paid  the  note,  the  case  would  have 
stood  simply  upon  the  admitted  fact  that  they  bought  the 
horse,  agreed  to  pay  $2,000  therefor,  that  they  had  not  paid 
it,  and  that  the  plaintiff  was  the  owner  of  their  agreement  to 
pay  in  notes,  with  all  the  rights  at  least  of  an  assignee  of  the 
contract.  The  payment  and  discharge  of  the  notes,  thus  ex- 
tinguishing all  liability  to  any  one  resulting  from  the  trans- 
action (provided  they  showed  themselves  free  from  negli- 
gence), was  manifestly  proper,  if  not  necessary,  to  make  their 
defense  complete.  The  facts  were  fully  pleaded,  and  seem 
to  us  to  be  entirely  relevant  and  proper  to  complete  the  his- 
tory of  the  transaction,  upon  a  distorted  part  of  which  plaint- 
iff founds  his  right. 

The  appellant  also  claims  error  in  the  admission  of  evi- 
dence of  the  defendants  to  the  effect  that  they  laid  the  matter 
before  the  district  attorney  of  the  county,  and  that  Fryer 
finally  admitted  the  fraud,  and  sent  a  man  to  settle  with  the 
defendants.  The  supposed  erroneous  evidence  came  into  the 
.<5ase  in  the  following  manner:  Upon  cross-examination  of 
L,  K,  Strand,  the  plaintiff  proved  by  him  that  he  signed  a  re- 
ceipt acknowledging  payment  to  him  by  Fryer  July  6,  1892, 
of  $102.60,  with  the  statement  that  it  was  for  services  in 
assisting  in  the  sale  of  the  horse.  This  receipt  was  then  put 
in  evidence  by  the  plaintiff.  Upon  re-examination  the  de- 
fendant's counsel  asked  Mr.  Strand  to  state  the  circumstances 
under  which  he  signed  the  receipt,  and  he  answered,  against 
objection  for  incompetency,  that  "it  was  an  indorsement  that 
this  man  [Fryer]  had  beat  us  out  of.  I  think  it  was  a  little 
over  $1,000.  We  were  down  to  Galesville  to  the  district  at- 
torney, and  had  him  attend  to  it,  and  he  wrote  to  him  if  he 
would  not  come  back  and  pay  that  money."  This  answer  was 
objected  to,  and  the  court  said  that  it  was  not  an  answer  to 
the  question,  but  no  motion  was  made  to  strike  it  out  It  is 
always  competent  to  explain  a  mere  receipt  for  money,  so 
that  there  appears  to  be  no  serious  ground  of  objection  to  the 
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question  asked.  If  the  answer  was  not  responsive,  the  plaint- 
iff should  have  moved  to  strike  it  out  Probably  the  court 
would  have  done  so  had  the  motion  been  made.  In  the  ab- 
sence of  such  a  motion,  no  error  appears. 

It  is  claimed  that  there  was  error  resulting  from  the  fact 
that  question  4  and  the  following  questions  of  the  special  ver- 
dict to  the  jury  assume  that  the  supposed  note  was  in  the 
same  condition  when  all  the  defendants  signed  it,  whereas 
in  fact  they  all  signed  at  different  times  and  places,  and  they 
do  not  all  testify  that  part  of  it  was  concealed  in  the  binding 
of  the  book.  In  this  connection  it  is  said  that  the  defendant 
Martin  Waldera,  who  could  not  read,  did  not  have  the  con- 
tract read  to  him  by  Fryer,  nor  even  ask  that  it  be  read.  The 
objection  does  not  seem  substantial.  All  of  the  defendants 
who  can  read  English  testify,  in  substance,  that  they  took  the 
book,  and  read  the  supposed  contract,  or  looked  over  while 
Fryer  was  reading  it ;  and  they  all  testify  to  the  condition  of 
the  book — as  to  the  stiffness  of  the  binding,  and  the  fact  that 
an  inch  of  the  leaf  was  thereby  concealed,  and  that  no  per- 
foration was  visible.  Some  of  them  testify  to  this  particu- 
larly, and  some  generally,  by  stating  that  its  condition  and 
appearance  was  identical  with  the  description  given  by  the 
defendant  Moen,  who  testified  positively  and  clearly  to  the 
fact  Most  of  the  witnesses  who  could  not  read  testify  also 
to  the  appearance  of  the  book  being  the  same  as  described  by 
Moen,  and  they  all  testify  (including  Waldera)  in  one  form 
or  another  to  the  effect  that  there  was  no  one  present  or  acces- 
sible who  could  read  English,  and  that  Fryer  read  or  ex- 
plained its  contents  to  them  either  upon  request  or  without 
request,  and  that  his  explanation  and  reading  was  that  it  was 
a  contract  to  form  a  company  and  purchase  the  horse,  and 
that  they  believed  him.  As  matter  of  fact,  the  form  of  the 
questions  does  not  prevent  the  jury  from  excepting  from  an 
affirmative  answer  the  three  defendants  whom  appellant 
claims  might  have  been  found  careless  in  signing.    But,  even 
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if  the  fact  were  otherwise,  careful  reading  of  the  testimony^ 
convinces  us  that  the  proof  was  simply  overwhelming  that 
the  book  was  in  the  same  condition  when  all  of  the  defend- 
ants signed,  and  that  the  attempted  evidence  in  rebuttal  is  in- 
sufficient to  shake  this  conclusion  in  the  least,  or  authorize  the 
jury  to  find  any  verdict  to  the  contrary. 

These  considerations  also  dispose  of  the  claim  that  the  ver- 
dict is  contrary  to  the  evidence.  On  the  whole  case  we  are 
satisfied  that  justice  has  been  done  without  material  error. 

By  the  Court. — Judgment  affirmed. 


Hogue,  Respondent,  vs.  The  Fabmees'  Mutual  Fibe  In- 
surance Company  of  Spabta,  Appellant 

February  S — February  24,  190S. 

Fire  insurance:  Forfeiture:  Incumbrance  of  property:  Land  con- 
tract: Surrender  by  vendee:  Statute  of  frauds, 

1.  Sec.  2302,  Stats.  1898,  provides  that  an  interest  in  land  cannot 

be  surrendered  otherwise  than  by  act  or  operation  of  law,  or 
by  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing. Held,  that  a  surrender  of  a  land  contract  by  the  vendee 
to  the  vendor,  and  acceptance  thereof,  coupled  with  an  inten- 
tion by  both  parties  to  extinguish  the  vendee's  equity,  satisfies 
the  statute. 

2.  A  vendee  under  a  land  contract  was  insured  against  fire  by  a 

policy  providing  that  all  the  rights  of  the  insured  under  it 
should  be  forfeited  if  the  insured  incumbered  the  property  in> 
volved,  subsequent  to  the  application  for  the  policy,  without 
notice  thereof  to  the  Insurance  company.  Thereafter  the  fee 
was  conveyed  by  the  vendor,  and  a  new  contract  made  between 
the  vendee  and  the  new  owner  of  the  fee,  which  called  for  the 
payment  of  the  unpaid  purchase  money,  back  taxes,  and  un- 
paid interest.  Subsequently,  by  agreement  between  the  vendee, 
the  new  owner  of  the  fee,  and  plaintiff,  the  second  land  con- 
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tract  was  surrendered,  and  a  new  land  contract  was  made 
whereby  the  land  was  contracted  to  be  conveyed  and  the  in- 
surance policy  assigned  to  the  plaintiff.  The  court  found  that 
this  was  done  to  secure  a  debt  owing  from  vendee  to  the 
plaintiff.  Held,  that  the  transactions  amounted  to  an  incum- 
brance of  the  property,  and  rendered  the  policy  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Monroe 
county :  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

The  questions  at  issue  included  this :  Was  the  provision  of 
the  insurance  contract,  rendering  it  void  if  the  assured,  at  any 
time  after  the  date  of  the  application,  incumbered  the  prop- 
erty in  addition  to  the  incumbrances  thereon  mentioned  in 
such  application,  satisfied,  so  as  to  make  such  provision  oper- 
ative? The  nature  of  the  title  of  the  assured  and  the  facts 
as  to  such  question,  by  the  undisputed  evidence,  were  as 
follows:  James  Hall  took  out  the  policy  of  insurance.  He 
died  prior  to  the  commencement  of  this  action.  His  title  was 
that  of  vendee  under  a  land  contract.  The  vendor  was  John 
Vanness.  The  amount  unpaid  on  the  contract  was  $800. 
The  vendee's  interest  in  the  property  was  further  incumbered 
by  a  mortgage  of  $200  when  he  applied  for  the  policy.  He 
stated  in  his  application  that  the  property  was  incumbered 
to  the  amount  of  $1,000.  The  policy  was  for  $250  and  was 
for  the  term  of  five  years  from  and  after  March  2,  1895.  It 
contained  a  provision  to  the  effect  that  it  would  become  void 
if  the  assured  should  incumber  the  property  in  addition  to  the 
incumbrances  mentioned  in  the  application,  at  any  time  after 
the  date  thereof,  without  notice  to  the  company.  Vanness 
conveyed  the  legal  title  to  the  property  to  Phillip  McConnell. 
On  or  prior  to  May  24,  1899,  a  new  contract  was  made  be- 
tween McConnell  and  Hall,  which  they  intended  should  su- 
persede the  one  between  Hall  and  Vanness.  Under  such  new 
contract  Hall  became  the  vendee  of  McConnell,  the  amount  to* 
be  paid  for  the  property  being  $1,300,  which  sum,  so  far  a& 
appears  from  the  evidence,  was  intended  to  cover  all  out- 
VOL.  116—42 


6S8  SUPEEME  COUET  OF  WISCONSIN.       [Fbb. 

Hogae  ▼.  Farmers'  M.  F.  In&  Ck>.  116  Wis.  65& 

standing  incumbrances  upon  Hall's  interest  in  the  land^  the 
$800  unpaid  on  the  old  contract,  the  $200  mortgage  indebted- 
ness to  plaintiff,  and  some  back  taxes  and  past-due  interest. 
(There  was  some  dispute  as  to  whether  it  did  not  include 
other  indebtedness.)  Hall  was  an  old  man.  Subsequent  to 
the  making  of  the  new  contract  he  went  to  live  at  the  home  of 
plaintiff  and  his  wife,  and,  after  incurring  some  indebtedness 
to  them,  for  the  purpose  of  securing  the  payment  thereof,  and 
also  securing  them  for  services  in  caring  for  him  thereafter, 
he  turned  over  to  them  his  interest  in  the  property  in  ques- 
tion, and  the  insurance,  in  this  wise:  The  parties,  together 
with  McConnell,  having  met  for  the  purposes  of  the  transac- 
tion, it  was  agreed  that  the  contract  between  McConnell  and 
Hall  should  be  surrendered  and  that  McConnell  should  make 
a  new  contract  to  plaintiff  and  his  wife.  That  agreement  was 
carried  out.  The  consideration  mentioned  in  the  new  con- 
tract was  $1,343.  There  was  nothing  in  the  written  evidence 
of  the  transaction  showing  that  it  was  otherwise  than  an  abso- 
lute transfer  of  Hall's  interest  in  the  land  to  plaintiff  and  his 
wife.  The  new  contract  was  delivered  to  plaintiff,  and  the 
old  one  to  McConnell,  and  the  insurance  policy,  with  an  as- 
signment thereof,  was  delivered  to  McConnell.  There  was  a 
dispute  as  to  whether  Hall's  interest  was  transferred  as  s^ 
curity  or  absolutely.    The  court  found  on  that  as  follows : 

"HaU,  for  the  purpose  of  securing  said  plaintiff  for  a  debt 
he  then  owed  this  plaintiff,  and  in  contemplation  of  further 
indebtedness,  did  cause  to  be  assigned  to  this  plaintiff  his  in- 
terest in  the  land  upon  which  said  dwelling  house  was  situ- 
ated, to  hold  until  said  Hall  should  pay  or  cause  to  be  paid 
his  said  indebtedness  to  the  said  Hogue,  the  plaintiff." 

In  the  transaction  mentioned  Hall  did  not  sign  any  papers, 
but  the  purpose  of  the  transaction,  understood  by  all  parties 
thereto,  was  to  substitute  a  contract  between  McConnell  and 
plaintiff  and  his  wife  for  the  one  between  McConnell  and 
Hall.    The  insurance  company  was  not  notified  of  the  trans- 
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action  before  the  loss  occurred.  The  property  was  destroyed 
by  fire  September  14,  1899.  All  the  provisions  of  the  policy 
as  to  proceedings  subsequent  to  the  loss,  on  the  part  of  the  as- 
sured, were  complied  with.  Defendant  denied  all  liability 
under  the  policy.  The  court  decided  that  plaintilff  was  en- 
titled to  recover  the  full  amount  of  the  insurance.  Judgment 
was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Masters  &  Gh^aves, 
and  oral  argument  by  C  M.  Masters. 

C.  L.  Hoodj  for  the  respondent 

Mabshall,  J.  We  have  here  an  action  on  an  insurance 
<Jontract  which  unequivocally  provided  that  all  rights  of  the 
assured  under  it  should  be  forfeited  if  the  insured  incum- 
bered the  property  involved  subsequent  to  the  application  for 
the  policy  without  notice  thereof  to  the  insurance  company ; 
the  undisputed  fact,  and  distinct  finding  of  the  court  accord- 
ingly, that  the  property  was  so  incumbered ;  no  evidence  of 
any  fact  nor  any  finding  showing  a  waiver  of  the  consequent 
forfeiture;  and  yet  a  judgment  that  the  policy  contract  was 
binding  upon  the  insurer  in  face  of  its  insistence  upon  the 
benefit  of  the  stipulated  forfeiture.  The  mere  statement  of 
the  situation,  it  would  seem,  is  all  that  need  be  said  for  an 
opinion  upon  which  to  base  a  decision  reversing  the  judg- 
ment 

We  are  unable  to  imderstand  from  the  record,  or  very 
^learly  from  the  argument  of  the  learned  counsel  for  respond- 
ent, by  what  course  of  reasoning  the  learned  court  reached  the 
conclusion  complained  of.  It  is  suggested  that  it  may  be 
justified  upon  the  theory  that  Hall's  contract  with  Vanness 
was  never  manually  surrendered,  nor  by  any  writing,  and 
that  since  he  did  not  join  in  the  contract  with  plaintiff  by 
signing  the  same,  or  by  some  writing,  he  did  not  incumber  his 
interest  in  the  property  by  the  transaction  with  plaintiff 
within  the  meaning  of  the  policy.    The  further  suggestion  is 
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made  that  the  mere  giving  of  a  bond  for  a  deed,  by  the  owner 
of  land,  agreeing  to  convey  the  same  upon  payment  of  the 
purchase  money,  is  not  an  incumbering  of  property  within 
the  meaning  of  the  policy.  We  will  give  such  attention  to 
both  of  such  propositions  as  they  seem  to  merit 

True,  the  right  of  a  vendee  of  land  under  a  land  contract 
is  an  interest  in  land  (Richardson  v,  Johnsen,  41  Wis.  100), 
and  true,  also,  such  interest  in  land  cannot  be  surrendered 
otherwise  than  by  "act  or  operation  of  law  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering  or  declaring  the  same  or  by  his 
lawful  agent  thereunto  authorized  by  writing."  Sec  2302, 
Stats.  1898.  But  that  is  satisfied  by  a  surrender  of  the  con- 
tract to  the  vendor  and  the  acceptance  thereof,  coupled  with 
an  intention  by  both  parties  to  the  transaction  to  extinguish 
the  vendee's  equity  under  the  contract  (Hutchins  v.  Da  Costa, 
88  Wis.  371-375,  60  N.  W.  427),  or  by  the  doing  of  any 
other  act  or  acts  by  the  vendee  inconsistent  with  the  continu- 
ance of  his  interest  in  the  land  under  his  contract,  accepted 
by  the  holder  of  the  legal  title  with  that  view,  coupled  with 
acts  on  the  latter's  part  upon  the  faith  thereof,  making  opera- 
tive the  doctrine  of  estoppel  in  pais.  O'Donnell  v.  Brand,  85 
Wis.  101,  55  N.  W.  154;  Hutchins  v.  Da  Costa,  supra;  Gold- 
smith V.  Darling,  92  Wis.  363,  66  N.  W.  397 ;  Lovejoy  v. 
McCaHy,  94  Wis.  341,  68  N.  W.  1003 ;  Slaughter  v.  Ber- 
nards, 97  Wis.  184,  72  N.  W.  977.  Under  that  rule  there 
can  be  no  doubt  that  Hall's  dealing  with  McConnell,  after 
the  latter  became  possessed  of  the  l^al  title  to  the  land, 
whereby  he  accepted  from  the  latter  a  new  contract  for  the 
one  with  Vanness,  such  new  contract  including  the  purchase 
money  to  be  paid,  the  amount  unpaid  upon  the  old  contract, 
the  transaction  being  recognized  by  both  parties  thereafter 
as  evidencing  their  relative  rights  in  the  land,  operated  as  a 
surrender  by  Ball  to  McConnell  of  his  interest  under  the 
Vanness  contract,  by  operation  of  law.     The  same  rule  ap- 
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plies  to  the  transaction  in  which  the  contract  was  made  be- 
tween McConnell  and  plaintijff  and  his  wife.  The  surrender 
by  Hall  of  his  contract  with  McConnell  to  the  latter,  his  ac- 
ceptance thereof  and  reliance  thereon  in  making  the  new  con- 
tract with  plaintiff  and  his  wife  at  Hall's  request  for  the  pur- 
pose of  placing  the  latter's  interest  under  the  control  of  the 
now  vendees  as  security,  by  operation  of  law  extinguished  the 
old  contract  and  the  vendee's  interest  it  stood  for,  so  far  as 
necessary,  to  effectuate  the  intention  of  the  parties  to  the 
transaction. 

The  idea  advanced  that  the  giving  of  a  bond  for  a  deed  by 
the  owner  of  land  to  another  is  not  an  incumbering  of  land 
within  the  meaning  of  the  clause  of  an  insurance  contract 
such  as  the  one  we  have  under  consideration  in  this  case,  does 
not  appear  to  be  material,  even  if  good  law.  Here  the  assured 
did  not  merely  give  a  bond  to  convey  his  interest  to  plaintiff. 
He  in  fact,  as  the  court  found,  joined  in  a  transaction  for  the 
purpose  of  conveying,  and  which  effectually  conveyed,  all  his 
right,  title  and  interest  in  the  property  covered  by  the  insur- 
ance policy  to  the  plaintiff  and  his  wife  as  security.  It  hardly 
admits  of  serious  discussion  that  such  transaction  incumbered 
the  property  in  addition  to  the  incumbrances  thereon  speci- 
fied in  the  application  for  the  insurance.  As  we  read  the 
finding  of  the  trial  court,  it  is  to  that  effect,  and  clearly 
should  have  been  followed  by  a  conclusion  of  law  that  the  de- 
fendant was  entitled  to  judgment  dismissing  the  complaint 
with  costs. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  with  directions  to  dismiss  the 
complaint  with  costs. 
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Jaoobbon,  Appellant,  vs.  Tallasd,  Reepondent 
February  S— February  £f,  190S. 

Express  contract:  Breach:  Pleadings:  Amendment:  Abuse  of  discre- 
tion. 

1.  A  contract  provided  that  defendant  was  to  take  plaintilfB  crop 

of  tobacco,  excluding  what  was  damaged,  paying  therefor  a 
specific  price,  dellTery  to  be  made  at  Yiroqua.  The  crop,  when 
tendered,  was  objected  to  by  defendant  as  being  of  inferior 
quality,  whereupon  a  settlement  was  reached  whereby  the 
whole  was  to  be  sent  to  defendant's  warehouse  at  Edgerton, 
the  damaged  portion  there  to  be  separated  from  the  whole, 
and  its  amount  determined.  No  agreement  was  made  as  to 
the  disposition  of  the  damaged  portion.  HeZd,  in  an  action  on 
express  contract,  that  there  could  be  no  recovery  for  damaged 
tobacco. 

2.  Where  a  demand,  not  embraced  In  the  action,  might  require 

defendant  to  bring  his  evidence  from  a  considerable  distance, 
and  can  be  made  the  subject  of  an  independent  action,  it  is  no 
abuse  of  discretion,  after  both  parties  have  rested,  and  a  motion 
to  direct  a  verdict  has  been  argued,  to  refuse  to  permit  an 
amendment  of  the  complaint  so  as  to  state  a  cause  of  action 
thereon  on  quantum  meruit, 

Appeai,  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  J.  J.  Fbuit,  Circuit  Judge.    Afflrmed. 

This  action  was  to  recover  the  alleged  contract  price  for 
plaintiff's  crop  of  tobacco,  of  2,486  pounds,  at  the  price  of 
three  cents  a  pound  for  one-quarter  thereof,  and  eight  cents 
for  the  remainder.  It  appeared  that  in  November,  1900, 
plaintiff  and  defendant  entered  into  a  written  contract  for 
the  sale  of  the  crop  from  two  and  one-half  acres  of  tobacco  at 
eight  cents  per  pound  for  wrappers  and  binders,  and  "25  per 
cent  at  three  cents  per  pound  tied  in  hands'' ;  "all  damaged 
tobacco  to  be  excluded,  and  to  be  delivered  in  good  packing 
condition  at  Viroqua."  On  January  12th  the  tobacco  was 
tendered  to  defendant  at  Viroqua,  and  was  objected  to  as 
being  of  such  inferior  quality  as  not  to  satisfy  the  contract 


24]  JANUAKY  TERM,  1903.  668 

Jaoobson  y.  Tallard,  116  Wi&  <Mt2l 

After  some  negotiation,  however,  the  crop,  consisting  of  about 
1,900  pounds  of  what  the  defendant  calls  "tobacco,"  and 
some  500  pounds  which  plaintiff  had  packed  separately  as 
damaged,  which  defendant  refused  to  treat  otherwise  than 
"trash,"  was  put  on  board  the  cars  for  defendant,  under  a 
written  agreement^  signed  by  both  parties,  in  the  following 
words : 

"$123.90.  Viroqua,  Wis.,  Jan.  12,  1901. 

"Received  from  C.  F.  Tallard,  Jr.,  one  hundred  and 
twenty-three  and  ninely  one  hundreds  dollars,  in  full  for  my 
1900  crop  of  tobacco,  consisting  of: 

1377  lbs.  wrappers  and  binders  ^  8c.  per  lb $110  16 

468  Ibe.  fillers  ®  3c.  per  lb 13  74 

Total    1123  90 

Less  advance  10  00 

1113  90 
61  95 

Balance   I  51  95 

"On  account  of  unmerchantable  tobacco  delivered  with 
the  merchantable  tobacco  in  my  1900  crop,  I  hereby  agree 
that  C  F.  Talard,  Jr.,  may  retain  the  sum  of  $61.95  as  liqui- 
dated damages  from  the  purchase  price  of  said  crop  until  the 
said  crop  is  assorted  and  the  unmerchantable  tobacco  deter- 
mined. 

"Received  payment, 

"Charley  Jacobson, 
"C.  F.  Tallaed,  Jr." 


No  communication  was  thereafter  made  by  either  party  to 
the  other  until  plaintiff  commenced  this  suit  It  appeared  by 
defendant's  undisputed  testimony  that,  upon  assorting,  an 
amount  exceeding  one^half,  viz.,  sixty  or  seventy  per  cent,  of 
the  1,900  pounds  of  tobacco,  was  found  damaged  and  unmer- 
chantable for  cigar  purposes,  so  that  the  $61.95  paid  to  the 
plaintiff  was  more  than  he  was  entitled  to  under  the  agree- 
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ment  of  January  12tlL  There  was  no  evidence  as  to  the  value 
of  the  rejected  tobacco^  except  that  defendant  was  quoted  as 
having  said  that  such  tobacco  might  sell  from  a  half  a  cent  to 
a  cent  a  pound,  but  was  not  available  to  him  in  his  business. 
Defendant  denied  having  used  it,  but  testimony  was  offered 
of  his  admissions  that  he  had  used  the  whole  in  some  way. 
The  trial  court  directed  a  verdict  for  the  defendant,  upon 
which  judgment  was  entered,*  from  which  the  plaintiff  ap- 
peals. 

C.  H.  Minshall,  for  the  appellant 

C.  W.  Graves,  for  the  respondent 

Dodge,  J.  This  action  was  founded,  upon  the  express  con- 
tract between  the  parties,  which  was  to  the  effect  that  defend- 
ant should  purchase  at  a  specified  price  the  undamaged  por- 
tion of  plaintiff's  crop.  This  contract  was  never  modified,  ex- 
cept by  waiving  the  condition  that  before  delivery  the  dam- 
aged portion  which  was  not  purchased  should  be  separated 
from  the  undamaged,  and  that  in  lieu  thereof  the  whole  might 
be  transmitted  to  defendant's  warehouse  in  Edgerton,  and 
the  undamaged  tobacco  there  separated,  and  the  amount  as- 
certained. In  this  modification  there  was  no  agreement  on 
the  part  of  the  defendant  to  take  or  pay  for  any  other  tobacco 
than  that  originally  contracted  for.  The  parties  made  no 
stipulation  whatever  with  reference  to  such  damaged  por- 
tion— ^whether  because  it  was  deemed  of  so  trifling  value  as 
not  likely  to  compensate  the  plaintiff  for  taking  the  whole  to- 
bacco back  to  his  farm  and  sorting  it,  or  to  pay  added  cost  of 
transportation  and  attention  thereafter.  Upon  such  sorting, 
it  appears  by  undisputed  evidence  that  the  amount  of  un- 
damaged tobacco  was  less  than  the  amount  for  which  de- 
fendant has  paid.  From  this  results  logically  the  conclusion 
reached  by  the  trial  court — that  he  owes  plaintiff  nothing 
upon  the  express  contract,  having  paid  for  all  lihat  he  con- 
tracted to  purchase  and  has  received  thereunder.    This  view 
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of  the  rights  of  the  parties  is  in  no  wise  in  conflict  with  the 
(Joctrine  established  by  many  cases  in  this  court — ^that  one  to 
whom  is  tendered,  uAder  an  executory  contract,  property 
which  does  not  comply  therewith,  must  notify  the  deliverer 
that  he  does  not  receive  it  as  satisfying  the  contract,  either  at 
the  time  of  the  delivery,  or  as  soon  as,  by  the  exercise  of  rea- 
sonable diligence,  he  can  ascertain  the  defects.  Locke  v. 
Williamson,  40  Wis.  377,  381 ;  Bostwick  v.  Mutual  Life  Ins. 
Co.,  ante,  p.  392,  89  K  W.  638 ;  92  N.  W.  246.  In  the  pres- 
ent case  the  mass  of  tobacco  was  not  delivered  as  satisfying 
the  contract,  but  merely  in  order  that  the  defendant  might 
select  therefrom  the  contract  commodity.  Neither  is  it  a  case 
of  alleged  breach  of  warranty.  The  purpose  of  the  passing 
of  possession  was  not  for  delivery  of  a  warranted  commodity, 
but  of  a  mass  including  the  contract  article,  merely  for  the 
purpose  of  enabling  the  identification  and  separation  thereof. 
Of  course,  when  the  identification  was  completed,  and  it  was 
found  that  there  remained  a  quantity  of  damaged  tobacco 
which  defendant  had  never  purchased)  that  remained  the 
property  of  the  plaintiff,  unless,  indeed,  there  could  be  spelled 
out  of  the  transaction  a  purpose  to  abandon  it  entirely  by 
reason  of  its  trifling  value,  and  the  burden  of  expense  and 
labor  imposed  upon  the  defendant — a  question  not  involved 
in  this  case  and  which  we  do  not  decide.  If  it  was  the  prop- 
erty of  the  plaintiff,  and  was  of  value,  it  was,  of  course,  sub- 
ject to  his  disposal.  The  defendant  had  made  no  agreement 
either  to  return  it  to  him,  to  dispose  of  it  for  him,  or  to  pur- 
chase it  from  him.  If,  thereafter,  the  defendant  so  dealt 
with  that  damaged  tobacco  as  to  become  liable  upon  implied 
contract  to  the  plaintiff,  that  would  be  a  distinct  and  differ- 
ent cause  of  action  from  the  one  sued  on  here,  and  a  cause  of 
action  in  no  wise  suggested  by  the  complaint. 

A  request  was  made  for  leave  to  amend  so  as  to  state  a 
cause  of  action  quantum  meruit  which  might  have  supported 
a  recovery  for  this  damaged  tobacco;  but  such  request  did  not 
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come  until  the  case  had  been  tried  through,  both  parties  had 
rested,  and  defendant's  motion  for  direction  of  a  verdict  had 
been  argued.  While  it  was  doubtless  within  the  power  of  the 
court  to  have  permitted  such  an  amendment,  we  cannot  deem 
the  refusal  thereof  an  abuse  of  judicial  discretion.  It  was  a 
claim  in  no  wise  suggested  in  the  action  originally  brought^ 
and  for  the  trial  of  which  defendant  had  prepared.  It  in- 
volved several  questions  of  fact,  as  to  which,  doubtless,  de- 
fendant's evidence  must  be  bro'ught  from  Edgerton  to  Viro- 
qua,  and  it  was  a  cause  of  action  which  the  plaintiff  might 
bring  notwithstanding  the  decision  in  this  case,  all  of  which 
were  cogent  reasons  for  declining  to  allow  the  final  disposal 
of  this  action  to  be  interrupted  in  order  to  consider  that 
claim. 

We  are  convinced  that  the  trial  court  committed  no  error 
in  directing  a  verdict  in  favor  of  the  defendant 

By  the  Court. — Judgment  affirmed. 


CoNNOE  and  others,  Respondents,  vs.  Shertoan,  Appellant. 

February  S— February  24,  1903, 

Ejectment:  Wills:  Construction:  Condition  subsequent 

A  testator  devised  the  residue  of  his  estate,  consisting  of  land,  to 
his  son  (who  had  disappeared)  on  condition  that  if  he  waa 
not  heard  from  within  ten  years  from  the  date  of  the  will  the 
land  should  go  to  nephews  and  nieces.  Before  the  expiration 
of  the  ten  years  the  son's  wife,  on  the  ground  of  desertion, 
obtained  a  divorce  a  mensa  et  thoro,  and  the  judgment  therein 
adjudged  to  her  whatever  right,  title  and  interest  the  son  had 
in  the  testator's  lands.  Afterwards,  on  ejectment  being  brought 
against  the  son's  wife.  Judgment  was  rendered  adjudging  that 
under  the  will  a  present  estate  in  fee  was  vested  in  the  son, 
but  not  deciding  whether  such  estate  was  a  base  fee  by  reason 
of  the  condition,  or  whether  such  condition  was  void  because 
too  indefinite  to  be  enforced.    After  the  ten  years  had  elapsed^ 
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the  son  not  having  been  heard  from,  the  nephews  and  niece» 
brought  ejectment  against  the  son's  wife.  Held,  that  the  condi- 
tions annexed  to  the  devise,  with  the  limitation  over  to  the 
plaintiffs,  was  binding,  and,  the  ten  years  having  expired,  the 
title  to  the  land  vested  In  plaintilfo,  as  tenants  in  common. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affirmed. 

It  appears  from  the  record,  and  is  undisputed,  that  No- 
vember 29,  1888,  Arthur  Sheridan  died,  leaving  a  last  will 
and  testament,  executed  November  20,  1888,  which  was  ad- 
mitted to  probate  January  2,  1889 ;  wherein,  after  providing 
for  the  payment  of  his  debts  and  funeral  expenses,  and  mak- 
ing certain  small  bequests,  were  contained  the  following  pro- 
visions : 

"Fourthly.  I  leave,  devise,  and  bequeath  all  the  rest  and 
residue  and  remainder  of  my  estate,  real,  personal,  and 
mixed,  to  my  only  son  Thomas.  Fifthly.  If  my  son,  who  is 
now  absent,  will  not  be  heard  from  within  ten  years  from 
to-day,  I  will,  devise,  and  bequeath  that  my  property,  both 
real  and  personal,  be  equally  divided  between  nephews  and 
nieces — ^that  is,  between  Jane,  Kate,  dauG:hters  of  my  brother 
John  Sheridan,  of  Newark,  N.  J.,  and  Thomas  and  James, 
sons  of  Patrick  Flynn,  of  Newark,  N.  J.,  and  the  four  sons 
and  three  daughters  of  Dennis  O'Connor  and  his  wife,  of 
Liberty  Pole,  Vernon  county,  Wisconsin." 

These  provisions  are  followed  by  a  clause  appointing  Pat- 
rick McManamy  executor  of  his  last  will  and  testament.  This 
is  an  action  of  ejectment,  commenced  January  18,  1900,  by 
the  eleven  nephews  and  nieces  mentioned  in  the  fifth  clause 
of  the  will,  against  the  defendant,  the  divorced  wife  of  the 
testator's  son  Thomas,  mentioned  in  the  clauses  of  the  will 
quoted,  to  recover  the  lands  described  and  owned  by  the  testa- 
tor at  the  time  of  his  death.  It  appears,  and  is  undisputed, 
that  at  the  time  of  making  the  will  the  testator  and  the  de- 
fendant, his  daughter-in-law,  were  living  together;  that 
March  20,  1889,  the  defendant  commenced  an  action  for  a 
divorce  against  Thomas  on  the  ground  of  desertion,  and  April 


I 
668  SUPREME  COURT  OF  WISCONSIN.       [Feb.  I 


Connor  v.  Sheridan,  116  Wi&  666L 


^2,  1889,  she  obtained  a  divorce  from  Thomas  a  mensa  et 
ihoroj  and  the  judgment  therein  adjudged  to  her  whatever 
right,  title,  and  interest  Thomas  had  in  the  lands  described. 
About  September,  1890,  Patrick  McManamy,  as  administra- 
tor of  the  estate  with  the  will  annexed,  brought  an  action  of 
ejectment  against  this  defendant  for  the  lands  in  question, 
to  which  she  answered,  and  in  which  judgment  was  entered 
in  her  favor  April  30,  1891,  and  that  judgment  was  affirmed 
in  this  court  March  22,  1892.  81  Wis.  638,  543,  61  K  W. 
1011.  July  14,  1893,  P.  J.  McManamy  was  appointed  ad- 
ministrator with  the  will  annexed,  in  place  of  Patrick  Mc- 
Manamy. March  29,  1899,  P.  J.  McManamy,  as  such  ad- 
ministrator, presented  his  final  account  to  the  county  court, 
and  prayed  for  a  final  settlement  and  distribution  of  the  es- 
tate, and  that  court  ordered  the  same  to  be  heard  at  a  time 
named,  and  after  such  hearing,  and  on  June  6,  1899,  that 
court  found  that  the  amount  properly  chargeable  to  said  ad- 
ministrator was  $245.90;  that  the  amount  properly  allowed 
and  credited  to  him  was  $245.49,  and  that  the  residue  in  his 
^  hands  was  forty-one  cents ;  that  the  testator  died  seised  of  the 
lands  described;  that  the  deceased  left,  him  surviving,  one 
son,  Thomas  Sheridan,  who  at  the  time  of  the  death  of  the 
testator  had  left  home,  and  had  not  been  heard  from  for  some 
months,  and  leaving  no  widow,  or  other  children  surviving 
him ;  that  he  left  the  will  so  admitted  to  probate  containing 
the  provisions  quoted ;  that  Thomas  had  never  been  heard  of 
or  from  since  the  making  of  such  will,  and  that  more  than  ten 
years  from  that  day  had  elapsed ;  and  it  was  therein  ordered 
and  adjudged  that  the  account  so  stated  should  be,  and  the 
same  was  thereby,  allowed;  that  the  residue  of  the  personal 
estate  be,  and  the  same  was  thereby,  assigned  to  the  eleven 
nephews  and  nieces  named  in  the  will  in  equal  shares,  to  each 
one-eleventh,  and  that  the  real  estate  be,  and  thereby  was,  as- 
signed to  the  eleven  nephews  and  nieces,  devisees  named  in 
the  will,  in  common,  and  to  each  one  undivided  eleventh 
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thereof.  Afterwards,  and  on  January  18,  1900,  the  eleven 
nephews  and  nieces  so  named  in  the  will  commenced  this  ac- 
tion of  ejectment  against  the  defendant  as  the  divorced  wife 
of  Thomas.  The  defendant  answered,  alleging  several  of  the 
facts  mentioned,  and  particularly  the  judgment  of  divorce^ 
and  the  judgment  in  her  favor  in  the  ejectment  suit  A  jury 
being  waived,  and  trial  had,  the  court,  at  the  close  thereof, 
made  findings  of  fact  to  the  effect  stated,  and  as  conclusions 
of  law  the  court  found,  in  effect,  that,  Thomas  not  having 
been  heard  from  within  ten  years  from  the  date  of  the  will, 
the  land  mentioned  vested  absolutely  in  fee  in  the  other  dev- 
isees mentioned  in  the  will;  that  the  order  of  the  county 
court  of  June  6,  1899,  allowing  the  final  account,  and  assign- 
ing the  estate  of  Arthur  Sheridan,  is  res  adjudicata  as  to  the 
persons  entitled  to  take  and  who  did  take  under  the  will,  and 
that  such  order  and  judgment  is  conclusive  against  the  de- 
fendant claiming  any  right  in  and  to  such  property ;  that  the 
plaintiffs  herein  are  entitled  to  judgment  for  the  possession 
of  the  lands  described,  and  for  their  damages  in  the  sum  of 
six  cents,  and  for  their  costs  and  disbursements  in  this  action ; 
and  ordered  judgment  to  be  entered  accordingly.  From  the 
judgment  so  entered  the  defendant  brings  this  appeal. 

H.  P.  Proctor  and  C  W.  Graves,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  Smith  &  Oriffin,. 
and  oral  argument  by  C.  J.  Smith. 

Cassoday,  C.  J.  The  provisions  of  the  will  quoted,  if 
valid,  are  binding  upon  all  parties,  including  the  defendant. 
In  the  divorce  action  the  court  adjudged  to  the  defendant,  as 
the  wife  of  Thomas,  April  22,  1889,  whatever  estate  Thomas 
then  had  in  the  lands  described.  Subsequently  the  adminis- 
trator of  the  estate  of  Arthur  Sheridan,  deceased,  with  the 
will  annexed,  sought  to  recover  possession  of  the  lands  so  ad- 
judged to  the  defendant  in  an  action  of  ejectment,  which,, 
however,  was  decided  in  favor  of  the  defendant  April  30^ 
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1891 ;  and  that  judgment  was  affirmed  by  this  court  March 
22,  1892.  81  Wis.  538,  541,  542,  51  N.  W.  1011.  In  the 
opinion  of  the  court  in  that  case,  written  by  my  Brother 
WiNSLOW,  it  is  said : 

"We  construe  the  fourth  and  fifth  paragraphs  of  the  will 
in  question  as  vesting  a  present  estate  in  fee  in  Thomas 
Sheridan.  Whether  that  estate  be  a  base  fee  by  reason  of 
the  condition  attempted  to  be  imposed  by  the  fifth  paragraph, 
or  whether  such  condition  be  void  because  too  indefinite  to 
be  enforced,  is  not  material  to  the  controversy  before  us, 
and  is  not  decided.  The  condition,  if  valid,  is  a  condition 
upon  which  the  estate  of  the  nephews  and  nieces  depends 
for  its  inception,  and  not  the  estate  of  Thomas.  Thomas 
thus  having  a  present  estate  in  the  land,  it  was  competent 
for  the  court  in  the  divorce  action  to  divest  him  of  that 
estate,  and  vest  it  in  the  defendant,  Kate  Sheridan.  She 
therefore  now  possesses,  by  virtue  of  the  divorce  decree,  all 
the  estate  which  Thomas  had." 

It  was  further  held  in  that  case,  in  effect,  that,  as  there  was 
-enough  property  in  the  hands  of  such  administrator  to  pay  all 
debts  and  legacies,  he  was  not  entitled  to  the  possession  of  the 
lands  described  as  against  the  defendant,  under  sec.  3823, 
Stats.  1898.  Manifestly,  neither  the  judgment  in  the  divorce 
action  nor  the  judgment  in  the  ejectment  action  gave  to  the 
defendant,  or  could  give  to  the  defendant,  any  greater  right, 
title,  or  interest  in  the  lands  so  awarded  to  her  than  was  pos- 
sessed by  Thomas  at  the  time  such  decree  of  divorce  was 
made.  The  question  presented  is  whether  the  estate  so  vested 
in  Thomas  by  the  terms  of  the  will,  and  then,  by  the  judgment 
in  the  divorce  action,  transferred  to  and  vested  in  the  defend- 
ant, became  extinguished  in  November,  1898,  after  the  expi- 
ration of  the  ten  years  mentioned  in  the  will.  The  language 
of  the  will  is  unambiguous,  and  very  plain.  Thomas  was  the 
only  child  of  the  testator.  He  had  no  children,  and  nearly  a 
year  before  the  execution  of  the  will  he  had  left  his  wife  and 
father,  and  gone  to  parts  unknown.    The  testator  was,  mani- 
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f estly,  apprehensive  that  he  never  would  be  heard  from  again, 
and  that,  if  he  ever  should  be  heard  from  again,  it  would  be 
"within  ten  years  from"  the  day  the  will  was  so  executed. 
Accordingly  he  devised  and  bequeathed  "all  the  rest  and  resi- 
due and  remainder"  of  his  estate  to  Thomas,  provided  that,  if 
he  should  "not  be  heard  from  within  ten  years  from"  the  day 
of  executing  the  will,  then  he  willed,  devised,  and  bequeathed 
his  "property,  both  real  and  personal,"  to  ^T^e  equally  divided 
between"  his  "nephews  and  nieces,"  therein  named,  and  who 
are  the  plaintiffs  in  this  action.  There  is  no  pretense  that 
Thomas  has  ever  been  heard  of  or  from  since  the  execution 
of  the  will.  The  county  court  and  the  circuit  court  expressly 
adjudged  that  he  had  never  since  been  heard  of  or  from.  The 
contingency  upon  which  the  estate  of  Thomas  was  to  be  di- 
vested and  the  property  to  become  vested  in  the  plaintiffs 
actually  and  literally  occurred.  It  is  not  the  case  of  a  condi- 
tion annexed  to  the  devise,  which  has  become  impossible  by 
the  act  of  Grod  or  the  law  or  the  devisor,  as  in  some  cases  cited 
by  counsel  for  the  defendant.  Parker  v.  Par  Jeer,  123  Mass. 
584;  Bumham  v,  Bumham,  79  Wis.  557,  666,  48  X.  W.  661. 
There  is  nothing  in  the  condition  annexed  to  the  devise  con- 
trary to  law  or  public  policy,  or  good  morals,  or  in  terrorem. 
Thus,  a  condition  annexed  to  a  bequest  for  the  benefit  of  a 
church,  "that  the  black  gown  shall  be  worn  in  the  pulpit,  un- 
less there  shall  be  any  alteration  in  the  law  rendering  it  il- 
legal," was  held,  on  appeal,  in  a  recent  English  case,  to  be 
valid.  In  re  Robinson — Wright  v.  Tugwell,  1897,  vol.  1,  Ch. 
Div.  85.  This  court  has  held  that  a  condition  annexed  to  a 
bequest  to  the  effect  that  the  person  to  whom  the  gift  is  so 
made  shall  learn  some  useful  trade,  business,  or  profession, 
and  is  of  good  moral  character,  is  valid.  Webster  v.  Morris, 
66  Wis.  386,  389,  28  K  W.  353.  Numerous  cases  are  there 
cited  in  support  of  the  validity  of  such  condition.  See,  also. 
Fuller  V.  Wilbur,  170  Mass.  507,  49  K  E.  916,  and  cases 
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there  cited-    Thus,  in  a  case  cited  by  counsel  for  the  plaint- 
iffs, it  is  held : 

"If  a  condition  subsequent  be  followed  by  a  limitation  over 
in  case  the  condition  is  not  complied  with,  or  there  is  a  broach 
of  it,  it  is  termed  a  conditional  limitation,  and  takes  effect 
without  any  entry  or  claim,  and  no  act  is  necessary  to  vest  the 
estate  in  the  party  to  whom  it  is  limited.''  Steams  v.  God- 
frey, 16  Me.  158. 

Such  is  the  condition  in  question.  The  same  counsel  cites 
other  cases  to  the  same  effect  Whiting  v.  Whiting,  42  Minn. 
648,  44  K  W.  1030;  Brattle  Square  Church  v.  Grant,  S 
Gray,  146,  147 ;  Leonard  v.  Burr,  18  K  Y.  96 ;  Lougheed  v. 
The  DyJceman's  B.  Ch.  129  N.  T.  211,  29  K  E.  249.  We 
must  hold  that  the  condition  annexed  to  the  devise,  with  the 
limitation  over  to  the  plaintiffs,  in  the  case  at  bar,  is  binding; 
and  that  upon  the  expiration  of  the  ten  years  the  title  to  the 
land  in  question  vested  in  the  plaintiffs,  as  tenants  in  com- 
mon. This  renders  it  unnecessary  to  consider  the  question  of 
res  adjudicata. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Abaixmknt.    See  Aohon.  1. 

Abuse  of  Discretion.    See  Cebtiobabi,  2,  8.    JuDOiamm,  2-4.    Fejbai>- 

iNO»  9.    Street  IUilwats,  1. 
Abuse  of  Pbogess.    See  Gabnishment. 
AcGEPTAiTOB.    See  CoNTBAOTS,  14-16.    Sales,  4. 
Accident.    See  Highways.    Negligence,  8. 
Accident  Insubance.    See  Insurance,  26,  27. 
Account  Books.    See  Evidence,  1,  2. 

Accounting.  See  Action,  1,  3,  4.  Equitt,  1,  2.  Exboutobs  and  Ad- 
ministbatobs,  7-13. 

ACTION. 

Cause  of  action.  See  Action,  1-4.  Cobfobations,  1-3,  9,  10,  12. 
Descent  and  Distribution.     Equity,  1.     Executobs  and  Ad- 

HINISTBATOBS,    10.       FBAUD.       GaBNISHMENT,    2.       LaNDLOBD    AND 

Tenant,    2,    3.     Limitation    of    Actions,    5.      Pleading,    5-9. 
Schools  and  School  Districts,  2.    Tbusts  and  Tbustees,  1-3. 
Vendobs,  1-4. 
Abatement  and  survival, 

1.  Sec.  4263,  Stats.  1898,  provides  that,  In  addition  to  actions  which 

survive  at  common  law,  actions  for  recovery  of  personal  prop- 
erty, for  the  unlawful  withholding  or  conversion  thereof,  and 
equltahle  actions  to  set  aside  conveyance  of  real  estate,  and  to 
compel  a  reconveyance,  shall  also  survive.  Action  was  brought 
by  an  administrator,  based  on  allegations  that  defendant,  who 
had  been  the  confidential  agent  of  his  Intestate,  had  Induced 
decedent  to  purchase  land  at  excessive  prices,  to  defendant's 
benefit,  and  that  he  had  retained  to  his  own  use  moneys  col- 
lected belonging  to  decedent  The  relief  prayed  was  that  such 
conveyances  be  declared  fraudulent,  and  for  an  accounting. 
Held,  that  the  cause  of  action  alleged  survived  Independent  of 
sec.  4253.    Somervail  v.  McDermott,  504 

2.  In  such  action,  the  complaint  considered  and  held  to  state  a 

cause  of  action  to  recover  defendant's  gains  upon  implied  con- 
tract or  resulting  trust,  and  not  In  tort  for  damages.         Ibid, 

Limitations.  See  Cobfobations,  10, 12.  Evidenoe,  3.  Executobs  and 
Adicinistbatobs,  11,  12.  Fbaud,  10,  11.  Limitation  of  Actions. 
Tbusts  and  Tbustees,  1-3. 

Conditions  precedent.  See  Insubance,  18-21,  26.  Mobtgages.  Mu- 
nicipal Corporations,  14,  15.    Sales,  7-10. 

Joinder  of  causes*  of  action.    See  Corporations,  3.    Pleading,  3-8. 
Vendors,  4. 
Vol.  116  —  43 
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3.  A  cause  of  action  in  equity  to  obtain  an  accounting,  and  pay- 

ment of  the  amount  of  money  disclosed  to  be  due,  is  none  the 
less  single  because  it  involyes  numerous  items  of  property  for 
which  defendant  is  sought  to  be  charged,  and  Items  of  money 
or  property  coming  into  his  fiduciary  control  in  different  ways. 
Bomervail  v,  McDermott,  504 

4.  A  complaint  seeking  rescission  of  certain  conveyances  of  land, 

and  return  of  the  ostensible  title  to  defendant,  but  seeking  it 
only  as  a  necessary  adjunct  to  the  main  purpose  of  compelling 
him  to  account  for  what  he  wrongfully  detains,  presents  a 
single  cause  of  action.  Ibid, 

When  commenced.  See  Aitaghmxkt.  Lhotatioit  or  AonoNa,  4. 
Summons. 

Settlement.    See  Attobnet  awd  Client,  2. 

Discontinuance.    See  Judgments,  6,  6. 

Tort  or  contract?    See  Action,  2. 

On  foreign  judgment.    See  Judgments,  7-9. 

Adjournments.    See  False  Imprisonment,  1.    Justioes'  Coubts,  1,  2. 

Administsatobs.    See  Ezecutobs. 

Admibaltt.    See  Shipping. 

Admissions.    See  Insubanoe,  22-24. 

Adults.    See  Masteb  and  Servant,  2. 

Affidavit. 
On  appeal.    See  Justioes'  Goubts,  &-7. 
Publication  of  summons.    See  Summons,  1-4. 

Agknot.  See  Abbitbation,  5,  6.  Contbacts,  16,  16.  Bquitt»  1,  2.  In- 
subanoe, 22.  Landlobd  and  T^ant,  2,  8.  Pbzngipal  and 
Agent.    Sales,  1,  5. 

AuBi.    See  Assault  and  Battebt.  1. 

Ambiouitt.    See  Apfbal^  7.    Bills  and  Notes,  2.    Ck>NTBA0T8,  3. 

Amendment  of  Pleading.    See  Pleading,  1,  2,  9. 

Animals.    See  Municipal  Ck)BPOBATioNs.  1. 

APPBAL  AND  ERROR. 

Records:  Surplus  documents.    See  Mandamus. 

Jtetum  on  appeal:  Identification  of  papers:  Motion  to  dismiss. 

1.  On  a  motion  to  dismiss  an  appeal  it  appeared  that  the  appeal 

was  from  a  judgment;  that  the  notice  of  appeal  was  in  the 
usual  form  and  perfect  in  every  respect;  that  the  return  con- 
tained the  Judgment  roll,  properly  certified,  and  that  the  judg- 
ment, by  appropriate  recitals,  referred  to  the  papers  and  pro- 
ceedings on  which  it  was  based,  which  were  all  transmitted. 
Held,  that  a  motion  to  dismiss  for  insufilclency  of  the  notice 
of  appeal  and  return  should  be  denied.     Oarvin  v.  Crowley^ 

496 
Review:  Questions  considered.    See  Judgments,  2. 

2.  On  appeal  to  tlie  circuit  court  from  an  order  of  the  county  court 

denying  application  for  construction  of  a  will,  the  order  of  the 
circuit  court,  affirming  that  of  the  county  coyrt,  recited  that  it 
was  based  not  only  upon  the  files  and  proceedings,  but  upon 
proofs  submitted  in  the  matter.    There  was  no  bill  of  excep- 
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tlons.  Held,  that  the  order  of  the  county  court  was  not  pre- 
sented for  review  by  the  appeal  to  the  supreme  court  from 
the  order  of  the  circuit  court.    EckJiart's  Estate,  62 

3.  A  question  cannot  be  considered  on  appeal  In  the  absence  of  any 

findings,  request  for  findings  thereon,  or  exception  that  raises 
such  question.    Wallher  v.  Wilmanns,  246 

4.  Error  alleged  in  respect  to  Instructions  to  the  jury  cannot  be 

considered  where  no  exception  thereto  Is  reserved.  Meyer  v. 
Milwaukee  E,  R.  d  L.  Co.  336 

Same:  Findings  when  disturbed.    See  ComnACiB,  8. 

5.  Where  it  appears  from  the  form  of  the  order  granting  a  new 

trial  that  alleged  errors  were  not  passed  upon  by  the  trial  court, 
the  supreme  court  will  not  pass  upon  them  on  appeal.  (Hese  v. 
Milwaukee  E.  R,  d  L.  Co,  66 

6.  Where  the  question  at  issue  Is  solely  one  of  fact,  the  findings  of 

the  trial  court  thereon  will  not  be  reversed  unless  clearly 
against  the  preponderance  of  the  evidence.  Bjorkquist  v, 
Schamherg,  77 

7.  Where  a  written  contract  Is  ambiguous  so  as  to  Justify  resort  to 

parol  evidence  to  aid  in  its  construction,  and  such  evidence  is 
in  fair  conflict,  reversal  on  appeal  is  not  Justified  in  the  absence 
of  clear  preponderance  against  the  finding  of  the  trial  court 
thereon.    Merrill  v.  Best,  121 

S.  Improper  remarks  by  counsel  cannot  be  the  basis  of  reversal 
where  the  record  fails  to  show  that  such  remarks  were  objected 
to,  or  opportunity  given  counsel  to  withdraw  them,  or  the  court 
to  rule  thereon,  or  that  any  exception  is  reserved.  Meyer  v, 
Milwaukee  E,  R,  d  L,  Oo,  836 

9.  Remarks  of  counsel  bearing  on  the  question  of  damages,  ob- 
jected to,  but  promptly  withdrawn,  and  Jury  Instructed  to  dis- 
regard them,  reviewed  and  held  to  be  Innocuous,  or  their  in- 
jurious effect,  if  any,  cured  by  the  remission  of  $1,600  from  a 
13,500  verdict.  Ibid. 

10.  Where  the  answer  to  a  question  is  objected  to,  but  no  motion  is 

made  to  strike  it  out  as  nonresponslve  to  the  question,  It  is  not 
error  to  allow  the  answer  to  stand.    Prentiss  v.  Strand^       647 

AMrmance  and  reversal:  Equally  divided  court. 

11.  One  Justice  being  disqualified  to  sit  and  the  others  being  equally 

divided  in  opinion,  the  order  of  the  trial  court  is  affirmed  with- 
out statement  of  the  reasons  for  the  diverse  views.  Church  of 
the  Good  Shepherd  v.  Racine  Water  Co.  11 

Same:  Material  and  immaterial  error.    See  Apfeal,  9.    Abbtfbation. 
AiTOBifET  Ain>  Clunt.     Buxs  ajnd  Notes,  7.     Buildikg  Ck>N- 

TBAOTS,  2.      CONISAOTS,   2,   6,  9.      BVIDBirOE,  1,  2.     KXEOUTOBS  AND 

Administbatobb,  1.  False  Imfbisonment,  8,  4.  Gifts,  3.  Hus- 
band AND  Wife,  2.  Insubanob,  27.  Judombnts,  6,  6.  Jubobs. 
Laniklobd  and  Tenant,  7.  Masteb  and  Servant,  3,  6.  Munici- 
pal C<»FOBATioNS,  14,  15,  17,  18.  Negligence,  4.  Physicians, 
1,  2,  6.  Pleading,  2.  Railboads,  8,  10.  Schools  and  Sohool 
DisTBicTS,  2.    Tbials,  2-4.    Wills,  2,  8. 

12.  Where  technical  error  appears  in  the  record  the  Judgment  ap- 

pealed from  will  not  be  reversed  unless  some  prejudice  thereby 
results  to  the  appellant    Coxe  Bros,  d  Co.  v.  Milbrath,         102 
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13.  Where  out  of  three  questions  of  a  special  verdict,  one  question 

and  its  answer  fully  supports  the  judgment  appealed  from,  and 
it  cannot  be  discovered  that  either  the  submission  of  the  other 
two  questions  or  the  admission  of  evidence  upon  the  issues  em- 
braced in  them  could  have  affected  the  answer  to  that  ques- 
tion, the  appellant  is  not  prejudiced  thereby.  Ibid. 

14.  Error  in  not  directing  a  verdict  in  favor  of  a  party  is  cured  by 

a  general  verdict  in  his  favor.  Northern  E.  M.  Co.  v,  H.  M, 
Benjamin  C.  Co,  13(^ 

16.  Where  the  findings  of  the  jury  exculpate  the  defendant  from 
any  liability,  any  error  in  the  instructions  to  the  jury  on  the 
subject  of  damages  becomes  immaterial.    Gordon  v,  Bullivan, 

Ret  adjudioata.    See  Res  Adjttdioata. 

Correction  on  appeal  ¥)ithout  neto  trial.    See  Exboutors  aitd  Admin- 

ISTRATOBS,  4. 

Mandate  on  reversal.  See  Exeoutobs  ako  Administbatobs,  4. 

16.  Where  error  is  committed  and  no  motion  is  made  to  correct  the 

verdict  in  that  respect  and  for  judgment  thereon  as  corrected, 
the  supreme  court  on  reversal  will  remand  for  a  new  trial. 
Comstock  V.  Fraternal  Accident  Aaso.  382 

17.  If  a  judgment  in  an  equity  case  or  an  action  at  law  tried  by  the 

court  be  reversed  on  appeal  to  this  court,  and  there  is  an  un- 
solved question  of  fact  that  must  be  determined  before  final 
judgment  can  be  rendered,  and  there  are  conflicting  reasonable 
inferences  as  to  how  such  issue  should  be  solved,  rendering  It 
doubtful  which  way  is  the  right  of  the  matter,  lest  injustice 
may  be  done  by  the  exercise  of  jurisdiction  to  decide  the  Issue 
here  as  an  original  matter,  the  court  will  remand  the  cause  to 
the  trial  court  to  determine  such  issue  and  then  to  apply  the 
law  to  the  case  as  directed.    Boatv>ick  v.  Mutual  Life  Ins,  Co. 

892 

Appeal  from  county  court.    See  Exeoutobs  Ain>  Ai>iaNiSTBAT0B8,*2-4. 
Appeal  from  justices*  courts.    See  Justices'  Goubts,  6-7. 
Afpeabanoe.    See  Judgments,  7,  8. 
Apfobtionicent  of  Loss.    See  Insubange,  1-7. 

ARBITRATION  AND  AWARD. 
See  Associations. 

1.  The  award  of  arbitrators,  within  the  scope  of  the  submission  to 

them,  is  binding  upon  the  parties  cbncerned.  The  triors  agreed 
upon  are  the  supreme  judges  within  such  scope,  not  only  as  to 
the  law  but  as  to  the  facts,  and  their  decision  in  respect 
thereto,  however  erroneous  it  may  be,  tested  by  abstract  prin- 
ciples of  right,  cannot  properly  be  judicially  disturbed.  Bart- 
lett  V.  L,  Bartlett  d  Son  Co,  460 

2.  If  arbitrators,  in  reaching  a  conclusion  in  respect  to  a  matter  be- 

fore them  for  decision,  go  outside  of  the  scope  of  the  submis- 
sion by  disregarding  the  facts  or  the  rules  governing  the  same, 
either  wilfully  or  ignorantly,  through  either  good  or  bad  mo- 
tives, the  result  will  be  tainted  with  jurisdictional  error  and 
can  be  dealt  with  by  the  courts  at  the  suit  of  the  injured  party 
if  it  is  prejudicial  to  his  property  rights.  Ihid. 
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Z,  If  arbitrators  reach  a  concluBion  by  a  departure  from  the  scope 
of  the  BUbmlssion,  or  if,  acting  therein,  they  are  guilty  of  mis- 
conduct so  palpable  as  not  to  be  reasonably  attributable  to  error 
of  judgment,  such  conclusion  Is  fatally  defective  for  Jurisdic- 
tional error.  Ibid. 

4.  The  determination  of  a  disciplinary  proceeding  by  a  regularly 

constituted  tribunal  of  a  voluntary  association  according  to  its 
rules  is  in  effect  an  award  of  arbitrators,  and  so  long  as  such 
proceeding  is  free  from  Jurisdictional  error  it  is  not  open  to 
Judicial  scrutiny.  However,  like  the  determination  of  a  qtMai- 
Judicial  body,  it  is  a  proper  subject  for  Judicial  investigation 
and  control  as  regards  Jurisdictional  error  at  the  suit  of  any 
party  aggrieved  because  of  an  injury  to  his  property  rights. 

Ibid, 

5.  Clerks  of  members  of  a  board  of  trade  being  disabled  from 

making  contracts  within  its  Jurisdiction,  binding  upon  their 
employers,  a  contract  made  in  violation  thereof,  unless  ratified 
by  the  employer  of  the  ofEending  clerk,  is,  as  regards  the  Juris- 
diction of  the  association,  absolutely  void.  The  employer  of 
such  clerk,  upon  being  charged  before  the  proper  tribunal  of 
the  association  with  having  violated  its  laws,  by  refusing  to  be 
bound  by  the  transaction,  is  entitled  to  be  exonerated  upon  its 
appearing  that  such  transaction  was  neither  authorized  nor 
ratified  by  him.  A  finding  otherwise,  reached  by  testing  the 
rights  and  obligations  of  the  parties  concerned  by  a  standard 
not  found  in  the  laws  of  the  association,  is  not  binding  upon 
the  person  aggrieved.  Ibid, 

6.  A  person  employed  to  do  mere  clerical  duties  in  business  trans- 

actions, who  is  prohibited  from  making  contracts  for  his  em- 
ployer, cannot  bind  the  latter  by  assuming  to  have  such  author- 
ity and  contracting  in  the  name  of  his  employer  with  a  person 
having  knowledge  of  the  scope  of  his  employment,  and  then 
passing  the  void  transaction  as  legitimate  in  the  course  of  his 
duties  of  checking  up  his  employer's  trades  to  avoid  mistakes 
and  giving  the  customary  memoranda  evidencing  such  as  may 
be  found  upon  such  verification  to  be  correct.  That  principle 
is  so  well  understood  that  a  decision  otherwise  by  arbitrators 
cannot  be  attributed  to  mere  error  of  Judgment.  Ibid, 

T,    See  JusTiCBS'  CJotjbts,  4. 

ASSAULT  AND  BATTERY. 

In  an  action  for  assault  and  battery  the  plaintiff  made  no  pre- 
tense in  her  testimony  of  an  assault  on  more  than  one  occasion, 
and  fixed  that  occasion  with  absolute  positiveness  on  a  certain 
day.  The  defense,  besides  direct  contradiction  of  any  assault, 
consisted  of  evidence  tending  to  prove  an  alibi  on  the  day  speci- 
fied. Held,  that  it  was  not  error  to  give  to  the  Jury  an  instruc- 
tion, in  substance,  that  it  was  not  essential  that  the  evidence 
show  that  the  acts  complained  of  were  committed  on  the  day 
alleged;  that  if  the  evidence  satisfied  the  Jury  that  the  act  was 
committed  at  or  about  that  day,  and  it  was  the  very  act  de- 
scribed in  the  complaint,  then  it  did  not  defeat  the  action  if 
the  date  alleged  in  the  complaint  was  not  the  precise  day  on 
which  the  specified  act  was  committed.  Taylor  v.  Young,  61 
Wis.  314,  21  N.  W.  408,  followed.    Bruske  v.  Neugent,  488 
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2.  In  such  caBe,  the  court  gave  an  instruction,  in  substance,  that.  If 
the  jury  believed  the  defendant's  testimony  that  he  committed 
no  assault,  they  must  render  a  verdict  in  his  favor.  The  Jury 
were  also  instructed  to  consider  and  weigh  the  evidence  and 
credibility  of  each  witness  who  had  testified  in  the  case.  Held, 
that  the  instruction  was  not  so  framed  as  to  lead  the  Jury  to 
think  they  were  merely  to  compare  the  plaintiff's  testimony 
with  defendant's  testimony,  and  to  exclude  from  their  consid- 
eration all  other  testimony.  Ilfid, 
8.  In  an  action  for  assault  and  battery,  in  attempting  undue  famil- 
iarity with  plaintiff  and  subjecting  her  to  immoral  solicitation, 
a  verdict  of  $500  is  not  excessive  although  the  physical  and 
pecuniary  injury  may  be  insignificant.  Ibid, 

Assent.    See  Contracts,  17. 

AsBESSOBs.    See  Mxtnicipal  Corporations,  2. 

Assignment  of  insurance  policy.    See  Insxjbanob,  9-12. 

ASSOCIATIONS. 

See  Arbitration,  4-6.     Building  and  Loan  Assooiations.     Insub- 

ANOE,  12-21. 

1.  In  matters  of  discipline  and  policy,  not  manifestly  violating  pri- 

vate rights,  voluntary  associations  are  supreme  and  independ- 
ent of  Judicial  control,  but  when  they  proceed  so  arbitrarily  as 
to  manifestly  violate  the  private  rights  of  their  members,  they 
are  amenable  to  the  law  the  same  as  any  other  person,  natural 
or  artificial.    Wuerfler  v.  Trustees  Grand  Orove  W.  O.  JD.      19 

2.  In  a  trial  by  a  tribunal  of  a  voluntary  association,  of  a  mattg- 

submitted  to  it  under  its  rules,  the  laws  of  the  association  limit 
its  Jursidlction.  The  parties  immediately  interested  as  dis- 
putants stand  committed  by  their  relation  to  the  association  to 
abide  by  whatever  result  may  be  reached  by  the  triors  within 
the  legitimate  field  in  which  they  are  entitled  to  go  and  no 
further.  That  Includes  power  to  construe  the  rules  of  the  asso- 
ciation as  to  their  Jurisdiction  and  those  claimed  to  have  been 
violated  by  the  member  whose  conduct  is  under  investigation 
when  such  rules  will  reasonably  admit  of  two  constructions, 
but  not  otherwise.    Bartlett  v.  L.  Bartlett  d  Son  Co,  450 

AssTJifPTiON  OF  Risk.    See  Master  and  Servant.  1-3.    Railroads,  9. 

ATTACHMENT. 

See  Summons,  2-4. 

1.  The  only  conditions  of  the  issuance  of  a  writ  of  attachment  in 
an  action  commenced  in  the  circuit  court  are  that,  concur- 
rently therewith,  a  summons  be  issued,  unless  that  shall  have 
theretofore  occurred;  that  the  action  shall  not  have  proceeded 
to  final  Judgment,  and  that  it  shall  be  one  in  which  such  a  writ 
is  proper.  Whether  there  is  a  cause  of  action  in  fact  against 
the  defendant,  or  the  statutory  conditions  requisite  to  the  ex- 
ecution of  the  writ  be  satisfied,  or  the  facts  in  that  regard 
exist,  are  immaterial  on  a  motion  to  dismiss  the  writ  as  im- 
providently  granted.    Onllun  v.  Weil,  23^ 
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2.  A  writ  of  attachmenC  can  only  be  properly  executed  upon  there 

being  attached  thereto  an  affidavit,  made  by  the  plaintiff  or 
some  one  In  his  behalf,  satisfying  the  calls  of  sec.  2731,  Stats. 
1898.  Ihid. 

3.  If  property  be  seized  under  a  writ  of  attachment  without  sec. 

2731,  Stats,  1898,  being  compiled  with,  the  seizure  may  be  dis- 
charged on  motion,  but  the  writ  cannot  be  set  aside  on  that 
ground  as  Improvidently  granted.  IMd. 

4.  If  the  facts  alleged-  In  an  affidavit  for  the  execution  of  a  writ  of 

attachment,  as  to  the  liability  of  the  defendant,  do  not  exist, 
the  provisional  remedy  must  nevertheless  abide  the  result  of 
the  suit,  since  no  question  In  that  regard  can  be  raised  in  the 
proceeding  to  enforce  the  provisional  remedy.  Il>id. 

5.  Independently  of  the  liability  of  the  defendant,  the  grounds  of 

the  issuance  of  a  writ  of  attachment  can  only  be  questioned  by 
a  traverse  of  the  affidavit  for  the  execution  of  the  writ  and  trial 
of  the  Issues  thus  formed  according  to  sec.  2745,  Stats.  1898. 

Ibid. 

6.  A  writ  of  attachment  Issues  generally  against  the  property  of 

the  defendant  not  exempt  from  execution  and  may  be  executed 
by  seizing  any  of  such  property  wherever  found  within  the 
county  of  the  officer  having  the  writ,  even  though  the  property 
be  in  the  possession  of  the  plaintiff.  Ibid. 

7.  After  property  has  been  seized  by  an  officer  under  a  writ  of  at- 

tachment, he  may  leave  the  same  with  the  plaintiff  as  his  bailee 
to  care  for  the  same  temporarily,  without  Jeopardizing  the  lien 
of  the  attachment.  The  remark  in  Mahon  v,  Kennedy^  87  Wis. 
50,  57,  N.  W.  1108,  Inconsistent  therewith,  withdrawn.  Ibid, 
Attachment  fob  Contempt.    See  Justices'  Coubts,  3,  4. 

ATTORNEY  AND  CLIENT. 

1.  A  defendant  In  an  action  on  a  promissory  note  contracted  with 

his  attorney  that  the  latter  should  receive,  as  fees  for  defending 
the  action,  the  costs  taxable  In  favor  of  the  defendant,  If  suc- 
cessful. Thereafter  plaintiff's  attorney,  with  knowledge  of  such 
arrangement,  prepared  a  written  stipulation  for  discontinuance 
of  the  action  as  to  such  defendant  without  costs,  and,  in  the 
absence  of  defendant's  attorney,  procured  defendant  to  sign  it. 
Afterwards  defendant  moved  to  set  aside  the  order  entered 
thereon  discontinuing  the  action  as  to  him,  alleging  that  he  did 
not  understand  the  effect  of  the  paper,  and  that  he  was  pre- 
vented from  so  doing  by  the  wrongful  conduct  of  plaintiff's  at- 
torney. It  appeared  that  defendant  was  a  man  of  ordinary 
common  sense,  could  read  and  understand  plain  English  words, 
and  had  ample  opportunity  to  read  the  stipulation  before  he 
signed  It.  Held,  that  it  was  error  to  hold  that  the  stipulation 
was  obtained  by  fraud,  and  to  set  aside  the  judgment  based 
thereon.    Oarvin  v.  Crowley,  496 

2.  Where  an  attorney  agreed  to  defend  an  action,  and  receive  there- 

for the  costs  taxable  to  his  client,  If  successful,  such  agree- 
ment does  not  give  the  attorney  a  lien,  either  legal  or  equi- 
table In  character,  upon  the  mere  right  of  his  client  to  defend 
against  plaintiff's  cause  of  action,  precluding  the  defendant 
from  settling  the  litigation  Independently  of  his  attorney.  Ihid. 
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Attokstey'b  Abouments  to  Jxjbt.    See  ApfbXl»  8,  9.    Railboads,  3,  4. 

AwABD.    See  Abbitbation. 

Bailbe.    See  Attaohment,  7. 

BsNicFiT  Associations.    See  Insuuakge,  13-25. 

Bequests  by  Implication.    See  Wnxs,  6. 

BILLS  AND  NOTES. 
See  Attobnet  and  Client,  1.    Husband  and  Wdtb.    Judoments,  8. 

1.  A  note  reciting  that  "the  Gymnastic  Association  of  the  North 

Side  of  Milwaukee"  and  "we  the  undersigned  promise  to  pay," 
and  signed  with  the  corporate  name  "by  P."  and  others,  who 
were  its  officers,  but  without  official  designation,  binds  the  cor- 
poration, and  the  officers  as  individuals.    Nunnemacher  v.  Poss, 

444 

2.  An  ordinary  promissory  note,  signed  by  defendants  individually 

as  makers,  contained  an  option  of  payment  in  lumber  at  going 
rates.  The  note  was  a  plain,  unambiguous,  and  complete  docu- 
ment, and,  when  construed  with  the  accompanying  agreement, 
left  nothing  for  explanation.  In  an  action  thereon  the  answer 
alleged,  among  other  facts,  that  prior  to  the  giving  of  such  note 
the  defendants,  to  the  knowledge  of  the  plaintiff,  had  agreed  to 
form  a  corporation,  and  gave  the  note  in  suit  with  the  under- 
standing that  they  were  signing  a  note  for  the  proposed  cor- 
poration, and  that  plaintiff  received  it  with  that  understanding; 
that  the  corporation  was  afterwards  formed,  and,  before  the 
maturity  of  the  note,  it  offered  to  pay  the  note  in  lumber,  but 
plaintiff  declined  to  receive  the  same.  There  was  no  mutual 
mistake  alleged,  nor  any  attempt  to  state  any  claim  for  equi- 
table relief,  nor  was  there  any  counterclaim  for  reformation. 
Held,  that  the  answer  in  that  respect  stated  no  defense,  and 
parol  evidence  was  inadmissible  for  any  purpose  thereunder. 
Bohn  Mfg.  Co,  v.  Reif,  471 

3.  Such  answer  further  alleged  that  the  note  was  alway  considered 

a  liability  of  the  corporation  by  both  plaintiff  and  defendants; 
that  plaintiff  made  a  written  agreement  with  the  corporation  to 
take  certain  lumber  in  pasnnent  of  the  note,  which  the  corpora- 
tion was  willing  to  deliver,  but  which  plaintiff  neglected  to 
take;  that  afterwards  the  corporation  made  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  and  that  plaintiff  filed  therein 
a  duly  verified  claim  for  the  amount  due  upon  the  note,  treating 
the  corporation  as  the  maker  thereof,  and  received  a  dividend 
thereon.  It  was  not  alleged  that  the  agreement  of  the  corpora- 
tion to  pay  was  based  upon  any  consideration,  nor  was  it  al- 
leged that  the  plaintiff  ever  assented  to  any  discharge  of  the 
defendants  from  liability  thereunder.  Held,  that  the  facts 
stated  were  Insufficient  to  show  a  release  of  defendants  by  nova- 
tion, and  in  that  respect  the  answer  failed  to  state  a  defense. 

Ihid. 

4.  The  executive  officers  of  a  payee  of  a  note,  signed  by  defendants 

as  individuals,  testified  positively  that  they  never  had  any 
knowledge  of  an  alleged  agreement  whereby  a  corporation, 
formed  by  defendants,  assumed  and  agreed  to  pay  the  note; 
that  they  never  consented  to  make,  and  were  never  asked  to 
make,  a  substitution  of  debtors.    Held,  that  the  fact  that  the 
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payee  had  considerable  correspondence  with  such  corporation, 
and  agreed  to  accept  lumber  from  it  In  discharge  of  the  note, 
and  subsequently  proved  the  note  as  a  claim  against  the  cor- 
poration, it  having  made  an  assignment  for  benefit  of  creditors, 
was  not  in  itself  sufficient  to  show  knowledge  by  the  payee  of 
an  assumption  of  the  debt  of  the  corporation.  Ibid. 

6.  Where  plaintiff's  assignor  purchased  a  negotiable  promissory 

note  in  good  faith,  and  for  value,  before  maturity,  plaintiff  is 
entitled  to  the  rights  of  a  bona  fide  purchaser  for  value  before 
maturity,  although  he  may  have  had  notice  of  defects.  Prentiss 
V,  Strand,  647 

€.  The  owner  of  a  stallion  proposing  to  sell  him  for  (2,000  to  a 
contemplated  corporation,  procured  signatures  to  contracts 
binding  the  signers  to  take  stock  in  the  corporation,  and,  on 
organization,  to  give  three  notes  for  the  purchase  price.  After 
all  such  agreements  had  been  carried  out  it  was  discovered 
that  the  signers  had  signed  another  note  for  the  full  amount, 
printed  on  the  same  paper  as  the  contracts.  This  note  had 
been  assigned  to  V.,  a  bona  fide  purchaser  for  value,  and  by  V. 
assigned  to  plaintiff  for  value,  both  transactions  having  taken 
place  before  maturity.  Held,  that  evidence  that  the  signers 
*  of  the  note  on  which  action  was  brought  had  paid  the  other 
notes  was  admissible  as  part  of  the  same  negotiation,  and  as 
showing  extinguishment  of  their  liability  arising  therefrom. 

Ibid, 

7.  In  an  action  against  several  signers  of  a  promissory  note  al- 

leged to  have  been  procured  to  be  signed  by  fraud,  there  was 
testimony  tending  to  show  that  the  note  in  question  had  been 
torn  from  a  book  which  purported  to  contain  a  contract  to  take 
stock  in  a  corporation  organized  to  purchase  a  horse,  that  the 
book  was  so  bound  that  the  part  containing  the  note  was  in- 
visible, and  that  the  description  of  the  book  as  given  by  all 
the  signers  was  substantially  identical.  Held,  that  it  was  not 
error  for  the  court,  in  framing  questions  for  a  special  verdict, 
to  assume  that  the  note  was  in  the  same  condition  when  all  the 
defendants  signed  it.  Ibid. 

S.  In  such  case,  evidence  of  a  witness  that  he  signed  a  note,  con- 
tained in  the  same  book,  about  the  same  time,  and  that  the 
entire  note  was  visible,  corroborated  to  some  extent  by  plaint- 
iff's attorneys,  is  held  to  be  insufficient  to  overcome  a  verdict 
that  the  signers  were  not  guilty  of  negligence  In  not  more 
closely  examining  the  paper,  and  discovering  that  they  were 
signing  a  note.  Il>id. 

Bicycle  Rmmo.    See  Insubanob,  27. 

BoABD  OF  EDT70ATI0N.    See  Schools  and  Sohool  Distbiois. 

BOABD    OF    PUBLIO    WOBKS.      See    CeBTIOBABI,    3.      MUNIOIPAL    COBFOBA- 
TIONS,  11. 

BoABD  OF  Review.    See  Municipal  Cobpobations,  2. 

BoABD  OF  Tbade.    Scc  Abbitbation,  6,  6. 

Bona  Fide  Pubohaseb.    See  Bills  and  Notes,  5. 

Bonds.    See  Executobs  and  Administbatobs,  7-13.    Mxtnioipal  CoB" 

FOBATIONS,  4-7.      TBUSTS  AND  TBUSTEES,  5. 

Books  of  Account.    See  Evidence,  1,  2. 
Bbidges.    See  Hiqhwats.    Railboads,  10-12. 
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BUILDING  CONTRACTS. 

1.  Where  the  contractor  for  the  erection  of  a  building  is  not  him- 

self in  default,  and,  after  he  has  gone  to  substantial  expenses  in 
its  partial  completion,  the  owner  wrongfully  prevents  him  from 
completing  the  contract,  the  contractor  may  elect,  either  to  in- 
sist on  the  continued  existence  of  the  contract,  that  he  be  per- 
mitted to  perform,  and  recover  damages  for  its  breach,  or  he 
may  treat  the  owner's  act  as  a  declaration  of  rescission,  as- 
sented to  by  him.  In  the  latter  case,  where  the  contract  itself 
provides  for  no  apportionment  of  compensation,  he  may  recover 
quantum  meruit  the  reasonable  value  of  the  work  done  by  him 
prior  to  such  rescission.  Oeo.  M.  Netohall  Engineering  Co,  v. 
Daly,  266 

2.  Plaintiff  contracted  to  erect  a  bottling  and  refrigerating  works 

for  defendant.  In  an  action  thereon  the  evidence  (stated  in 
the  opinion)  is  held  to  establish  that,  after  plaintiff  had  gone 
to  substantial  expense  in  partial  completion  thereof,  defendant 
wrongfully  prevented  plaintifT  from  further  progress  with  the 
work,  and  that  therefore  it  was  not  error  to  award  plaintifC 
Judgment  for  the  reasonable  value  of  the  work  done.         Ibid. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Sec.  2014—5,  Stats.  1898,  giving  to  mortgages  of  building  and 

loan  associations  priority  over  liens  upon  the  mortgaged  prem- 
ises, filed  subsequent  to  the  recording  of  the  mortgage,  is  not 
repugnant  to  sec.  1,  art.  XIV,  U.  S.  Const.,  prohibiting  any  state 
from  making  or  enforcing  any  law  which  shall  deny  to  any  i>er- 
son  within  its  Jurisdiction  the  equal  protection  of  the  laws. 
Julien  17.  Model  B.,  L.  d  I.  Asso,  7d 

2.  Sec.  2014—5,  Stats.  1898  (ch.  368.  Laws  of  1897,  entitled  "An  act 

regulating  building  and  loan  associations"),  is  not  a  private  or 
local  law,  within  sec.  18,  art.  IV,  Const.,  prohibiting  the  legisla- 
ture from  enacting  any  private  or  local  law  containing  more 
than  one  subject,  which  must  be  stated  in  the  title.  IMd, 

3  Ch.  368,  Laws  of  1897  (sec.  2014—5,  Stats.  1898),  entitled  "An  act 
regulating  building  and  loan  associations,"^  reasonably  sug- 
gests the  means  deemed  necessary  or  appropriate  to  the  efiQcient 
administration  of  their  business  and  the  status  of  their  mort- 
gage liens,  as  regards  other  liens  on  the  property  affected, 
within  the  prohibitions  of  said  sec.  18,  art.  IV,  Const.  Ihid. 

4.  Sec.  3314,  Stats.  1898,  making  mechanics'  liens  date  from  the 
commencement  of  the  work,  was  part  of  the  revision  of  1878, 
and  re-enacted  as  ch.  380,  Laws  of  1897,  which  last  act  is  of 
later  date  than  ch.  368,  Laws  of  1897  (sec.  2014—5,  Stats.  1898), 
giving  mortgages  of  building  and  loan  associations  priority 
over  other  liens  on  the  mortgaged  premises  filed  subsequent  to 
the  recording  of  the  mortgage.  Sec.  4985,  Stats.  1898,  declares 
that  the  provisions  of  the  revision  of  1898,  so  far  as  they  are 
the  same  in  substance  as  those  of  existing  laws,  shall  be  con- 
strued as  a  continuation  of  such  laws  and  not  as  new  enact- 
ments. Held,  that  since  ch.  380,  Laws  of  1897  (sec.  3314),  con- 
tained no  repealing  clause,  and  was  only  enacted  to  give  im- 
mediate effect  to  certain  sections  of  the  revision  of  1898,  It  can- 
not be  said  to  repeal  ch.  368,  Laws  of  1897  (sec.  2014 — 5,  Stats. 
1898),  although  repugnant  thereto  and  enacted  later.  Ibid. 
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BxjBDEs  or  PRoor.    See  Eqttitt,  2. 
Bt-ulws.    See  Inbttsance,  19. 
Byhstandeb.    See  Ratlboads,  &-8. 
Caskixbs.    See  Railroads. 
Cebtdtgate. 

Of  mutual  benefit  association.    See  Insttbance,  li-18. 

Of  stock.    See  Ck>BPORATioNS,  1-8. 

CERTIORARI. 

1.  Where  a  county  court  exceeds  its  jurisdiction  in  improperly 

transmitting  the  record  in  a  cause  to  the  circuit  court,  the 
latter  court  has  jurisdiction  to  hear  and  decide  a  motion  to 
remand  the  record,  and  such  motion  being  within  its  JuriBdio- 
tlon  an  order  denying  the  same  cannot  be  reviewed  on  certio- 
rari,   State  ex  rel.  Winchell  v.  Circuit  Court,  253 

2.  A  suitor  has  no  absolute  right  to  the  common-law  writ  of  certio- 

rari. Where  the  relator  shows  no  equity,  and,  so  far  as  his 
legal  rights  are  concerned,  has  suffered  no  injury  not  remedi- 
able at  law,  it  is  proper  to  deny  the  use  of  the  writ;  and, 
where  it  further  appears  that  the  relator,  as  a  private  in- 
dividual with  a  trifling  injury,  remediable  by  ordinary  means, 
complains  against  the  acts  of  a  municipal  corporation,  it  is  an 
abuse  of  discretion  to  permit  the  use  of  the  remedy  of  cer- 
tiorari.   State  ex  rel.  Hallauer  v.  Qosnell,  606 

3.  A  city  council,  having  authority  by  ordinance  to  fix  water  rates 

only  by  acting  upon  the  recommendation  of  the  board  of  public 
works  of  the  city,  established  such  rates  without  previous 
recommendation  of ^  the  board  of  public  works.  It  did  not  ap- 
pear that  the  rates  fixed  by  the  council  were  inequitable.  The 
pecuniary  injury  to  the  consumer  was  trifling,  as  compared 
with  the  disturbance  of  public  affairs  in  compelling  the  city 
to  defend  its  jurisdiction  before  the  courts  upon  a  common-law 
writ  of  certiorari.  Held,  that  it  was  an  abuse  of  judicial  dis- 
cretion to  allow  the  writ  on  the  relation  of  a  consumer.    Ibid. 


CHANGE  OP  VENUE. 

See  Certiobabi,  1. 

In  a  suit  to  abate  a  nuisance,  pending  in  a  county  court  having 
civil  jurisdiction,  the  action  was  tried  on  equitable  issues,  the 
order  therefor  providing  that,  should  judgment  thereon  go 
against  defendant,  the  ultimate  assessment  of  damages  be  made 
by  a  jury  or  referee.  Interlocutory  judgment  on  the  equitable 
Issues  having  been  entered  in  favor  of  plaintiff,  it  was  affirmed 
on  appeal.  After  remission  of  the  cause  it  was  placed  on  the 
calendar  for  trial.  Thereupon  the  defendant  flled  an  affidavit 
of  prejudice  of  the  judge,  and  an  order  was  entered  changing 
the  place  of  trial  to  the  circuit  court.  Held,  that  such  order, 
changing  the  place  of  trial,  was  void,  being  beyond  the  juris- 
diction of  the  court,  since  it  was  made  after  the  trial  had  com- 
menced and  while  it  was  not  yet  fully  completed.  State  ex  rel. 
Winchell  v.  Circuit  Court,  253 
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2.  Where,  on  application  for  a  change  of  yenae,  the  conrt's  action 

in  actually  transmitting  the  record  is  beyond  its  Jurisdiction, 
because  taken  after  the  trial  had  commenced,  and,  on  due  mo- 
tion therefor,  the  court  to  which  the  record  has  been  physically 
transmitted  refuses  to  remand  the  record,  the  only  process  by 
which  the  supreme  court  can  compel  the  granting  of  an  order 
remitting  the  record  to  the  county  court,  is  by  writ  of  manda^ 
mu9.  Jhid, 

3.  In  such  case,  since  reversal  of  the  action  of  the  court  to  which 

the  record  has  been  transmitted  will  still  leave  the  record  in 
the  wrong  court,  and  the  relator  in  the  same  predicamient,  the 
supreme  court  will  not  allow  a  litigant  to  invoke  its  superin- 
tending power,  as  nothing  practical  can  be  accomplished 
thereby.  Ibid. 

Child.    See  Ivbvtulvce,  10-12. 

OiBcuiT  Ck)UBT.    See  Gebhobabi,  1.    Ezeodtobs  and  ADMiifisntATOBS, 

4.    Wnxs,  1. 
Cities.    See  Munioipal  Gobforations. 

Classification. 
Of  cities.    See  Munioipal  Cobfobations,  9. 
Of  occupations.    See  Insubanoe,  27. 
Of  water  takers.    See  Munioipal  Cobfobations,  12,  13. 

Codicils.    See  Wills,  1,  4,  8. 

CO-EMPLOTEE.     SOO  RaILBOADS,  9. 

Co-iNSUBEBS.    See  Insubance,  5-7. 

COLLATEBAL  ATTACK.      SOO  JUDGMENTS,  9. 

Common  Cabbiebs.    See  Railboads. 

Common   Cottnoil.     See  Cebtiobabi,   3.     Munioipal  Cobfobation8, 

11-13. 
Common  Schools.    See  Schools  and  School  Distbicts. 
Compensation.    See  Municipal  Cobpobations,  2. 

Compensatobt  Damages.    See  Masteb  and  Sebvant,  4.    Railboads, 
3,4. 

CONDmONS. 

Precedent.    See  Insubance,  26.    Municipai.  Cobpobations,  14,  16. 

Sales,  7-10. 
Subsequent.    See  Wills,  13. 

CoNsiDEBATiON.    See  Bills  and  Notes,  8.    Contbaots,  21. 

CoNSPiBAOY.    See  Liens,  5-7. 

Constable.    See  False  Impbisonment,  1-3. 

CONSTITUTIONAL  LAW. 
See  BuiLDiNa  and  Loan  Associations,  1-3.     Municipal  Cobfoka- 

TIONS,  9. 

1.  Under  sec.  18,  art  IV,  Const,  providing  that  the  subject  of  any 
private  and  local  law  must  be  stated  in  its  title,  the  statement 
of  the  subject  is  purely  a  legislative  function,  and  in  that  re- 
spect the  legislature  is  unrestricted  so  long  as  language  is  used 
which,  in  any  reasonable  view,  can  be  said  to  state  such  subject 
matter.    Julien  v.  Model  B.,  L.  d  I,  Asao,  79 
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2.  A  constitutional  legislative  enactment  cannot  be  rightly  spoken 

of  as  contrary  to  public  policy.  IMd. 

3.  Ch.  169,  Laws  of  1895,  provides  that  in  counties  haying  a  popula- 

tion of  160,000  or  upwards  the  register  of  deeds  shall  receive 
in  lieu  of  fees  a  certain  salary,  and  that  the  act  shall  go  into 
effect  fifteen  months  after  its  passage.  The  act  is  entitled  "An 
act  to  make  the  register  of  deeds'  office  of  Milwaukee  county 
a  salaried  office."    Held: 

(1)  That  the  character  of  the  act  is  to  be  determined  by  its 
provisions  and  not  by  its  title,  and  that  the  body  of  said  ch. 
169  is  general  in  its  application. 

(2)  That  said  ch.  169  does  not  conflict  with  sec.  18,  art.  IV, 
Const.,  providing  that  no  private  or  local  bill,  which  may  be 
passed  by  the  legislature,  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title. 

(3)  That  the  general  provisions  are  not  rendered  void  by 
reason  of  their  being  contained  in  the  same  act  with  other 
provisions  of  merely  local  application,  though  the  title  of  the 
act  refers  to  the  latter  provisions  only. 

(4)  That  the  act  applies  to  and  embraces  within  its  opera- 
tion any  and  all  counties  answering  the  requirement  when  the 
act  went  into  effect.    Verges  v.  Milioaukee  Co,  191 

4.  Sec.  18,  IV,  Const.,  provides  that  no  private  or  locaf  bill  shall 

embrace  more  than  one  subject,  which  shall  be  expressed  in  the 
title.  Ch.  169,  Laws  of  1895,  entitled  "An  act  to  make  the 
register  of  deeds'  office  of  Milwaukee  county  a  salaried  office," 
provided,  in  the  body,  for  salary  in  lieu  of  fees  for  the  register 
of  deeds  in  any  county  of  150,000  population  or  over.  Held^  that 
the  act  is  not  repugnant  to  said  constitutional  provision,  since 
it  is  not  required  that  the  title  go  further  than  to  express  the 
subject  covered  by  the  body  of  the  law,  and,  the  statement  of 
the  primary  purpose  being  in  general  terms,  reasonably  in- 
cludes all  the  means  designated  to  facilitate  the  accomplish- 
ment thereof.  Ibid. 

5.  Ch.  169,  Laws  of  1895,  provided  that  the  register  of  deeds  in 

counties  containing  150,000  population  or  upwards  should  be 
compensated  by  a  salary,  instead  of  fees,  as  had  previously 
been  the  method  of  compensation,  and  required  from  the 
register  a  bond  conditioned  for  the  faithful  accounting  for  and 
paying  over  all  moneys  which  came  to  his  hands  as  such 
officer.  There  was  no  change  in  the  manner  of  the  election  of 
the  register,  the  clerks  in  the  office  were  his  appointees,  as  had 
been  the  case  before  the  enactment  of  said  ch.  169,  and  the 
bond  covered  the  fees  that  had- formerly  belonged  to  the  reg- 
ister, but  which,  under  the  act,  belonged  to  the  county.  Held, 
that  the  act  in  no  way  attempted  to  change  or  interfere  with 
the  then  existing  system  of  county  government,  and  did  not 
conflict  with  sec.  23,  art.  IV,  Const,,  providing  that  "the  legis- 
lature shall  establish  but  one  system  of  town  and  county  gov- 
ernment, which  shall  be  as  nearly  uniform  as  practicable." 

Ibid. 

6.  Ch.  169,  Laws  of  1895,  does  not  violate  sec.  1,  art.  VIII,  Const., 

providing  that  the  rule  of  taxation  shall  be  uniform,  and  that 
taxes  shall  be  levied  on  such  property  as  the  legislature  shall 
prescribe.  The  fees  paid  by  the  citizens  for  recording,  whether 
under  the  fee  or  salary  system,  cannot  be  said  to  be  a  tax. 

Ibid, 
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7.  Cli.  169,  Laws  of  1896,  being  a  general  law,  does  not  ylolate  aubd. 
6,  sec.  31,  art  IV,  Const.,  which  prohibits  the  enactment  of  any 
special  or  private  laws  for  assessment  or  collection  of  taxes. 

€k)NSTBUCTivE  NoTiOE.    See  Contbacts,  22.    Fraud,  8. 
CoNSTBucnvB  Tbxjsts.    See  Trusts  Ain>  Tbustkbs,  2. 
Ck}ifTmaEiVT  Kbtates.    See  Wnxs,  12, 13. 
CoNTiNuiNO  GuABAirrr.    See  OuASAin:T,  1. 

CONTRACTS. 

See  Aonoir,  1,  2.  Appeal,  7.  Abbitbation,  5,  6.  AnoKSKT  Ain> 
Client.  Bills  and  Notes.  Buiij>ino  Contbaots.  Cobfoba- 
TiONS,  4,  5.  Custom  and  Usage.  Damaobs,  1-3.  Bvidknoe. 
Exegutobs  and  Adhinibtbatobs,  1.  Fbaud.  Guabantt.  In- 
subance.  Landlobd  and  Tenant.  Liens,  8-6.  Mobtgages. 
Physicians.  Sales.  Schools  and  School  Distbigtb.  Tbials, 
1.    Vendobs. 

Construction, 

1.  A  yearly  contract  of  employment  of  a  trayellng  salesman  pro- 

Tided  for  monthly  salary,  expenses,  and  a  commission  on  all 
sales  oyer  $24,000,  and  stipulated  that  either  party  might  can- 
cel the  contract  on  giving  ten  days'  notice,  but,  at  the  close  of 
the  ten  days'  period  that  "the  accounts  to  be  settled  on  the 
same  basis  as  though  the  full  period  of  the  contract  had 
elapsed."  Held,  that  the  salesman,  on  the  termination  of  the 
contract  before  the  end  of  the  year,  was  entitled  to  commis- 
sion on  all  sales  in  excess  of  |2,000  a  month.  Mayer  v.  Oold- 
"berg,  96 

2.  In  an  action  for  damages  for  breach  of  an  alleged  contract  of 

sale  of  binding  twine,  it  is  not  error  to  direct  a  verdict  for  de- 
fendant where  the  evidence  shows  that  neither  quantity,  quality 
or  price  of  the  twine  was  ever  definitely  agreed  upon.  Losse 
ff.  Peoria  Cordage  Co,  129 

3.  A  contract  provided  that  one  party  would  furnish  the  other 

''what  .  .  .  paper  (same  as  has  been  furnished  during  the 
last  twelve  months),"  at  agreed  prices,  "to  be  taken  as  or- 
dered." After  part  performance  the  seller  refused  further  de- 
livery, claiming  that  the  contract  only  called  for  an  amount 
equal  to  that  delivered  the  previous  year.  The  buyer  insisted 
that  the  true  construction  of  that  part  of  the  contract  was, 
that  the  seller  should  furnish  it  with  all  the  paper  it- might 
need  in  its  business  during  the  contract  year.  The  buyer, 
after  notice  to  the  seller,  followed  by  persistent  refusal  to  fur* 
nish  more  paper  at  the  agreed  price,  bought  what  paper  it 
needed  for  the  unexpired  time  in  the  open  market,  at  a  higher 
price,  and  brought  action  for  its  damages.  On  the  trial  it  ap- 
peared, among  other  things,  that  the  character  of  the  buyer's 
business  had  been  known  to  the  seller  for  a  number  of  years; 
that  it  had  been  customary  for  the  two  parties  to  contract  in 
advance  for  the  buyer's  entire  yearly  consumption  of  certain 
kinds  of  paper;  that  the  buyer,  after  the  seller  had  com- 
menced performance  of  the  contract,  persistently  Insisted  on 
its  interpretation  of  the  contract,  and  right  to  any  damages 
arising  from  any  necessary  extra  cost  in  being  compelled  to 
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buy  elsewhere,  and  that  to  each  position  the  seller  offered  no 
suggestion  of  denial  or  dissent  until  there  had  been  ordered, 
and  shipped,  some  38,000  pounds  more  than  the  entire  con- 
sumption of  the  previous  year.  Held,  that  the  language  of  the 
contract  was  ambiguous,  and  that  the  evidence  offered  was 
competent  and  sufficient  to  sustain  a  finding  that  the  parties, 
by  the  ambiguous  expression  quoted,  agreed  that  the  seller 
should  furnish,  at  the  prices  specified,  such  paper  as  the  buyer 
should  need  in  its  busines  during  the  contract  year.  Excelsior 
Wrapper  Co.  v.  Messinger,  549 

4.  In  such  case,  the  expression  in  the  contract,  "to  be  taken  as  or- 

dered," followed  by  the  signature  of  the  buyer,  is  an  under- 
taking on  the  part  of  the  buyer  to  take,  at  the  price  named, 
the  quantity  specified.  Ibid. 

5.  A  contract  was  made  by  one  having  an  established  business,  the 

character  and  magnitude  of  which  was  known  to  the  other  con- 
tracting party,  whereby  the  latter  was  to  furnish  the  former 
with  such  amount  of  goods  as  he  might  need  in  the  ensuing 
year.  Held,  that  such  contract  is  not  void  for  want  of  mutual- 
ity, since  the  quantity,  though  uncertain  at  the  time  of  mak- 
ing the  contract,  is  sure  to  become  reasonably  certain  in  the 
course  of  the  year,  and  the  buyer  is  bound  to  take,  as  the  seller 
to  furnish,  such  goods,  of  the  quality  designated,  as  should  be 
needed  in  that  business.  Ihid, 

Bame:  Bales:  Damages, 

6.  In  an  action  for  damages,  based  on  a  refusal  to  accept  goods  sold 

under  a  contract  for  delivery  at  any  time  before  a  certain  date 
at  buyer's  option,  there  was  conflict  as  to  an  alleged  consent  to 
postponing  the  time  of  delivery  and  as  to  a  tender  of  delivery 
on  the  original  and  postponed  date.  Held,  that  submitting  to 
the  Jury  a  question  whether  the  defendant  refused  to  accept 
the  goods  upon  an  offer  to  deliver  the  same  in  accordance  with 
the  contract,  and  at  a  time  when,  by  virtue  of  the  postpone- 
ments agreed  upon,  they  still  had  a  right  to  deliver,  was  error. 
Such  question  involves  several  issues,  and  an  affirmative  an- 
swer to  the  question  does  not  indicate  that  the  Jury  were  all 
agreed  upon  the  same  facts.    Gehl  v.  Miltoaukee  Produce  Co. 

263 

7.  In  such  case,  an  instruction,  in  eftect,  that  it  was  incumbent  on 

the  plaintiff  to  deliver  the  goods  in  accordance  with  the  con- 
tract at  defendant's  place  of  business,  and  at  a  time  when,  by 
virtue  of  the  postponements  agreed  to,  plaintiff  still  had  a  right 
to  deliver,  and  that  "it  was  immaterial  when  such  ofter  to  de- 
liver was  made,  provided  you  find  it  was  a  time  when,  by  rea- 
son of  the  postponements,  the  plaintiff  had  a  right  to  deliver, 
and  made  the  offer  to  deliver  in  accordance  with  the  terms  of 
the  contract,''  is  held  to  be  misleading  and  confusing,  if  not 
positively  erroneous;  it  leaves  the  Jury  to  infer  that  delivery 
might  be  tendered  at  any  date  before  the  time  expired.  Ibid. 
Z.  m  such  case,  that  part  of  the  instruction  that  there  must  be  an 
offer  to  deliver  "In  accordance  with  the  contract"  at  defend- 
ant's j^ace  of  business,  is  too  indefinite,  where  it  appeared  that 
the  contract  required  manual  delivery,  and  there  was  still  in 
the  ease,  and  before  the  Jury,  evidence  of  offers  of  delivery 
€tf  warehouse  receipts,  the  Jury  being  given  no  express  or  im- 
plied instruction  that  such  offers  of  warehouse  receipts  were 
ineffective.  Ih'd. 
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9.  In  an  action  for  damages,  based  on  a  refusal  to  accept  goodB 
under  a  contract  of  sale,  it  was  conceded  that  the  proper  method 
of  delivery  was  tendering  actual  delivery  of  the  property.  Held, 
that  it  was  error  to  refuse  to  instruct  the  Jury  that  a  tender  of 
warehouse  receipts  covering  such  goods  was  not  sufficient.  Ibid, 

10.  Under  a  contract  of  sale  of  goods,  delivery  to  be  at  buyer's  option 

on  or  before  a  certain  date,  the  time  of  delivery  was  extended 
after  an  ofter  to  deliver.  Held,  that  the  buyer  was  not  in  de- 
fault unless  there  was  a  new  ofter  of  delivery  at  the  close  of 
the  extended  period.  Ihid, 

11.  Under  such  contract  a  delay  of  ten  days  after  the  date  of  tender 

of  delivery,  on  a  falling  market,  and  until  the  season  for  the 
particular  goods  was  nearly  over,  before  attempting  to  make  a 
resale,  is  not  due  diligence.  Ihid. 

12.  Where,  after  the  buyer  of  goods  has  refused  to  accept  them,  the 

seller  afterwards  received  and  refused  a  bona  fide  and  respon- 
sible offer  for  the  goods  at  a  higher  figure  than  that  finally 
obtained,  the  resale  cannot  be  said  to  have  been  made  with  due 
diligence.  Ihid. 

13.  A  contract  provided  that  defendant  was  to  take  plaintiffs  crop 

of  tobacco,  excluding  what  was  damaged,  paying  therefor  a 
specific  price,  delivery  to  be'  made  at  Viroqua.  The  crop,  when 
tendered,  was  objected  to  by  defendant  as  being  of  inferior 
quality,  whereupon  a  sjettlement  was  reached  whereby  the 
whole  was  to  be  sent  to  defendant's  warehouse  at  Edgerton, 
the  damaged  portion  there  to  be  separated  from  the  whole, 
and  its  amount  determined.  No  agreement  was  made  as  to 
the  disposition  of  the  damaged  portion.  Held,  in  an  action  on 
express  contract,  that  there  could  be  no  recovery  for  damaged 
tobacco.    Jacohson  v.  Tallard,  662 

Options:  Acceptance:  Specific  performance.  See  Bills  and  Notes,  2. 
Contracts,  6,  10,  11.    Landlord  and  Tenant,  4-7.    Mortgages. 

14.  A  mere  option  does  not  ripen  into  a  contract  and  become  a  bind- 

ing obligation  upon  the  grantor  unless  accepted  by  the  holder 
within  the  time  limited  therein,  and  according  to  its  terms,  but 
the  rights  of  the  parties  thereunder  expire  on  the  date  limited 
without  notice,  or  declaration  of  forfeiture.  Mueller  v,  Nort- 
mann,  46S 

16.  K.,  defendant's  intestate,  for  valuable  consideration,  gave  plaint- 
iff written  option  to  purchase  certain  lands,  which  provided, 
among  other  things,  that,  in  case  plaintiff  elected  to  make  the 
purchase,  he  was  to  pay  a  certain  sum  to  M.,  at  a  designated 
place,  within  four  weeks  from  the  date  of  the  option,  and  that 
thereupon  K.  would  deliver  a  deed  of  the  premises  to  plaintiff. 
Within  the  life  of  the  option,  but  after  the  death  of  K.,  plaintiff 
made  a  tender  of  the  required  amount  at  the  place  designated. 
Plaintiff  brought  action  for  sp^iflc  performance.  Held,  that 
K.  could  not  have  withdrawn  the  option  in  his  life  time,  and 
that  the  death  of  K.  did  not  revoke  the  right  of  plaintiff  to 
make  his  election  within  the  time  limited,  nor  did  it  revoke 
the  authority  of  the  person  in  charge  of  the  plac«  designated 
to  accept  the  sum  tendered.  Ibid. 

16.  In  such  case,  the  plaintiff,  having  done  everything  that  the  option 
required  him  to  do,  is  entitled  to  specific  performance  of  his 
contract  against  the  decedent's  heirs.  Ibid, 
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In  favor  of  third  persona, 

17.  If  a  person  makes  a  contract  with  another  for  the  benefit  of  a 

third  person,  the  latter  may  enforce  it  at  law  regardless  of  his 
relations  with  the  first  person  or  whether  he  had  any  knowl- 
edge of  the  transaction  between  such  first  person  and  such 
other  at  the  time  of  its  occurrence,  and  regardless  of  any 
formal  assent  thereto  on  his  part  prior  to  the  commencement 
of  the  action.    Ttoeeddale  v.  Tweeddale^  '  617 

18.  Upon  the  happening  of  such  a  transaction  as  that  above  men- 

tioned, the  law  operates  upon  the  acts  of  the  immediate  par- 
ties thereto,  at  once  creating  all  the  relations  of  privity  be- 
tween the  one  making  the  promise  and  the  one  to  be  benefited 
thereby  requisite  to  binding  contractual  relations  between 
them.  Ibid, 

19.  C!ontractual  relations  being  established  in  the  manner  indicated 

in  the  preceding  paragraph,  neither  one  nor  both  of  the  imme- 
diate parties  to  the  transaction  can  rescind  the  same  or  in  any 
way  interrupt  or  prejudice  the  rights  of  such  other  without  his 
consent.  IMd. 

20.  A.  having  conveyed  land  to  B.  and  in  consideration  thereof 

taken  a  contract  obligating  B.  to  perform  certain  services  for 
him  conditioned  upon  B.'s  retaining  the  title  to  the  property 
during  the  term  the  services  are  to  be  performed,  and  further 
obligating  himself,  in  case  of  a  sale  thereof,  to  pay  A.  a  speci- 
fied sum  of  money,  and  to  pay  C.  and  D.,  strangers  to  the  trans- 
action, certain  specified  sums  of  money  also,  and  having  taken 
a  mortgage  on  the  land  to  secure  the  performance  of  such  con- 
tract, the  total  consideration  mentioned  in  the  same  being  the 
aggregate  of  all  the  contingent  payments,  and  such  mortgage 
being  so  drawn  as  to  indicate  the  terms  of  such  contract 
thought  it  went  to  A.  only,  and  B.  having  sold  the  property,  he 
became,  immediately  upon  the  consummation  of  such  sale,  ab- 
solutely Indebted  to  A.,  C.  and  D.  for  the  sums  agreed  to  be 
paid  as  aforesaid.  Ibid. 

21.  In  the  circumstances  above  named,  though  the  amounts  which 

B.  for  the  consideration  moving  from  A.  promised  to  pay  to 

C.  and  D.  were  in  effect  gifts  to  the  latter,  the  consideration 
between  the  immediate  parties  to  the  transaction  supported 
the  promise  as  between  B.  and  the  beneficiaries  C.  and  D.,  as 
effectually  as  if  they  were  actual  parties  to  such  transaction 
and  parted  with  a  consideration  to  either  A.  or  B.  to  support 
the  promise  made  for  their  benefit,  the  effect  thereof  being  to 
vest  in  them  the  absolute  right  to  the  benefit  of  the  promise, 
regardless  of  anything  the  immediate  parties  to  such  transac- 
tion subsequently  did  without  their  consent.  Ibid, 

22.  In  the  circumstances  above  mentioned,  the  mortgage  securing 

the  contract  having  been  properly  recorded,  though  the  same 
was  fully  satisfied  of  record,  in  form,  by  A.  at  the  request  of 
B.  at  the  time  of  his  sale  of  the  property,  and  his  vendee  hav- 
ing paid  the  full  consideration  agreed  upon  by  him,  and  all  the 
circumstances  related  having  occurred  before  C.  and  D.  had 
any  knowledge  of  their  rights  under  the  contract  and  security, 
such  rights  were  nevertheless  not  impaired  by  such  satisfac- 
tion. The  debt  of  B.  to  them  became  absolute  by  the  opera- 
tion of  law  upon  the  acts  of  A.  and  B.  in  the  original  transac- 
tion, and  the  record  of  the  mortgage  constituted  constructive 

Vox.  116—44 
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notice  thereof  to  B.'s  vendee,  rendering  him  a  party  to  the 
wrongful  satiflfactlon  of  the  mortgage  by  A.  IbiA. 

28.  Under  the  circumstances  stated  In  the  foregoing.  It  was  compe- 
tent for  either  C.  or  D.,  notwithstanding  the  satisfaction  of  the 
mortgage,  to  prosecute  a  suit  for  a  foreclosure  of  the  same  to 
enforce  the  performance  of  the  promise  made  for  their  benefit. 

Ibid. 

Contribution.    See  Ivbveahoe,  7. 

Ck>NTRraT7T0BT  Neglioekgb.  Soo  Fraud.  Hiohwatb,  1.  Mastkb  ahd 
Servant,  1-3.    Negligxngb,  6-7.    Street  Railways. 

Conversion.    See  Trusts  and  Trxtstebs,  2,  8. 

Conveyances.    See  Deeds. 


CORPORATIONS. 
See  Bills  and  Notes,  1-4.    LiMrrATioN  or  Actions.    Quo  Wabbahto. 

Promoters:  Fraud:  Action  by  stockholder. 

1.  Sec.  1751,  Stats.  1898,  provides  that  the  capital  stock  of  a  corpo- 

ration, divided  into  shares,  shall  be  deemed  personalty,  and, 
when  certificates  thereof  are  issued,  such  shares  may  be  trans- 
ferred by  indorsement  of  the  owner  and  delivery  of  the  cer- 
tificate. Sec.  1763,  and  sec.  1,  ch.  193,  Laws  of  1899,  provides 
that  "no  corporation  shall  issue  any  stock  or  certificate  of 
stock"  except  in  consideration  of  money,  or  labor,  or  property 
estimated  at  its  true  money  value,  actually  received  by  it,  equal 
to  the  par  value  thereof,  and  that  "all  stocks  .  .  .  issued" 
contrary  to  that  section  shall  be  void.  Sec.  1773  contemplates 
that  a  corporation  may  transact  business  with  its  own  members 
before  it  is  at  liberty  to  do  so  with  others,  and  sec.  4436  pro- 
vides for  the  punishment  of  the  issuance  of  a  false  certificate 
of  stock.  Held,  that  the  words  ''issue  any  stock,"  and  "all 
stocks  issued,"  in  sec.  1753,  refer  to  certificates  of  stock,  as  dis- 
tinguished from  the  stock  itself.  Clarke  v.  Lincoln  L.  Co.  59 
Wis.  665,  18  N.  W.  492,  criUcised,  and  Hinckley  v.  P/lster,  88 
Wis.  64,  53  N.  W.  21,  in  so  far  as  it  may  be  regarded  as  hold- 
ing that  a  person  who  has  subscribed  for  stock,  but  not  paid  in 
the  full  amount  required  by  sec.  1753.  can  have  no  protection 
in  equity  against  promoters  who  have  defrauded  the  corpora- 
tion, overruled.    Pietsch  v.  Krause,  344 

2.  Plaintiffs  brought  action  against  the  promoters  of  a  corporation 

to  recover,  in  behalf  of  the  corporation,  the  amount  of  the 
moneys  which  the  promoters  severally  subscribed  and  pre- 
tended to  pay  in.  The  shares  of  stock  in  the  corporation  were 
of  the  face  or  par  value  of  $100;  and  it  was  alleged  in  the  com- 
plaint, among  other  things,  that  plaintiffs  had  only  paid  for 
their  stock  at  the  rate  of  $34  per  share.  Held,  that,  notwith- 
standing such  allegations,  the  complaint  stated  a  good  cause  of 
action  in  equity  in  favor  of  the  plaintiffs  for  the  benefit  of  the 
corporation.  Ibid. 

3.  In  an  action  by  subscribers  to  corporate  stock  against  the  cor- 

poration and  its  promoters,  the  complaint  stated  three  good 
causes  of  action  and  thereon  the  plaintiff  prayed  Judgment: 
First,  that  the  corporation  have  Judgment  for  moneys  sub- 
scribed but  not  actually  paid  in  by  the  promoters  for  their 
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stock;  second,  that  plaintiffs  recover  of  the  defendants  dam- 
ages sustained  by  false  and  fraudulent  representations  as  to 
the  corporation's  assets,  whereby  plaintiffs  were  induced  to  pur- 
chase stock;  and  third,  that  the  board  of  directors  and  defend- 
ants be  enjoined  from  selling  plaintiffs'  stock  to  pay  assess- 
ments thereon  and  that  defendants  be  enjoined  from  selling 
their  own  stock.  Held,  that  the  complaint  stated  a  cause  of 
action  at  law  for  damages  and  another  in  equity  to  prevent 
enforcement  of  liability  of  plaintiffs  which  were  improperly 
united.  Ibid, 

^iotkholders:  Advances:  Implied  contracts.  See  Cobporations,  1-3. 
4.  Where  moneys  are  advanced  for  the  use  of  a  corporation  with 
the  knowledge,  and  upon  the  request  of  all  the  stockholders  and 
officers  acting  in  consultation  as  to  the  policy  and  conduct  of 
the  corporate  affairs,  such  request  is  tantamount  to  that  of  the 
corporation,  and  therefrom,  in  the  absence  of  any  countervail- 
ing express  stipulations,  results  an  implied  contract  of  the  cor- 
poration to  repay  those  advances,  although  there  was  no  formal 
notice  for,  or  record  of,  a  meeting  of  the  corporation.  Burke  v, 
Sidra  Bay  Co.  137 

4.  In  carrying  on  the  business  of  a  corporation  owning  no  assets  but 

real  estate,  it  was  mutually  understood  by  the  stockholders  and 
directors  thereof,  among  whom  was  plaintiff's  assignor,  that 
they  would  not  presently  demand  repayment  of  advances  made 
for  its  use,  so  long  as  they  should  all  agree  on  continuing  the 
attempt  to  carry  on  its  business.  No  definite  term  for  such 
forbearance  was  agreed  upon,  and  subsequently  the  conduct  of 
the  business  for  which  the  advances  were  made  was  abandoned. 
Held,  that  the  lending  stockholder  might,  after  a  reasonable 
time,  terminate  the  indefinite  term  of  credit  and  render  the 
debt  absolutely  due.  Ibid. 

6.  In  such  case  five  years  is  a  reasonable  time,  and  the  election  is 

sufficiently  declared  by  commencing  action  therefor.  Ihid. 

Officers:  Duties  as  to  corporation  and  its  memJ>ers.    See  liiicrrATioK 
OP  AonoNS,  3,  4. 

7.  Subd.  6,  sec.  2081,  Stats.  1898,  provides  that  express  trusts  may 

be  created  for  the  beneficial  interests  of  any  person  when  such 
trust  is  fully  expressed  and  clearly  defined  upon  the  face  of 
the  instrument  creating  it.  Held,  that  the  officers  and  directors 
of  a  corporation  are  not  trustees  of  an  express  trust  within  the 
calls  of  said  statute,  although  a  trust  is  necessarily  "fully  ex- 
pressed and  clearly  defined"  in  the  articles  of  incorporation. 
Boyd  V.  Mutual  Fire  Asso.  155 

5.  So  long  as  a  corporation  is  a  going  concern  neither  it,  nor  its 

governing  body,  holds  the  corporate  property  in  trust  for  its 
creditors.  Ibid. 

3.  The  officers  and  directors  of  a  corporation  occupy  a  fiduciary 
relation,  demanding  care,  vigilance,  and  good  faith,  and,  if 
they  are  guilty  of  misfeasance  or  malfeasance,  the  corporation 
may  at  once  bring  an  action  at  law  to  enforce  any  such  viola- 
tions of  duty.  Ibid. 
10.  In  such  case,  if  the  corporation  refuses  to  act,  its  stockholders 
before  insolvency,  and  its  creditors  after  insolvency,  may  en- 
force such  liability  in  the  right  of  the  corporation,  and  the  fact 
that  the  creditor  must  sue  in  equity  does  not  alter  the  running 
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of  the  statute  of  limitations,  since  the  application  of  the  statute 
of  limitations  in  equity  is  determined  by  the  cause  of  action 
stated,  rather  than  by  the  nature  of  the  relief  demanded.  Ibid. 
Insolvency:  Winding  up. 

11.  In  an  action  to  wind  up  the  affairs  of  an  Insolvent  corporation, 

the  amended  complaint  alleged  that  certain  pretended  creditp 
ors,  who  were  also  its  stockholders  and  directors,  for  the 
purpose  of  saying  themselves  harmless  from  liability,  brought 
a  friendly  action  to  have  the  corporation  adjudged  insolvent, 
for  winding  up  its  affairs,  and  had  a  receiver  appointed  there- 
in; that  subsequently  such  receiver  was  removed  and  another 
appointed  in  his  place,  who,  with  certain  other  creditors,  re- 
organized the  action  and  made  the  original  plaintiffs  and  the 
first  receiver  parties  defendant.  The  amended  complaint  al- 
leged collusion  between  the  original  plaintiffs  and  the  first  re- 
ceiver, and  demanded  judgment  for  both  specific  and  general 
relief  against  all  the  defendants.  Held,  that  the  action  was  a 
creditor's  suit  brought  in  equity,  under  sees.  8216-3228.  Stats. 
1898.  providing  for  the  winding  up  the  affairs  of  insolvent  cor- 
porations.   Boyd  V.  Mutual  Fire  Asso,  165 

12.  In  an  action  to  wind  up  the  affairs  of  an  insolvent  mutual  fire 

insurance  association,  a  member  thereof  must  be  regarded  in 
a  similar  position  to  a  stockholder  of  an  insolvent  corporation, 
and,  the  association  having  been  adjudged  insolvent  and  a  re- 
ceiver appointed  pursuant  to  sees.  3216-3228,  Stats.  1898,  the 
right  to  enforce  any  liability  against  such  member  thereupon 
accrues.  Ibid, 

CJosTS.    See  Attorney  and  Client.    Jxtdgments,  5,  6. 
Co-tenants.    See  Shipping. 

CotJNTEBGLAIM.      See  BiLLS  AND  NOTES,  2.     PLEADING,  1,  2. 

Counters.    See  Liens,  1,  2. 

Counties.    See  Constitutional  Law,  3-7.    Register  or  DEia>8. 
County  Court.    See  Certiorari,  1.    Change  of  Venue,  1.    Exeoutobs 
AND  Administrators.     Trusts  and  Trustees,  6. 

Court  and  Jury.  See  Evidence,  4.  False  Imprisonment,  1,  2.  RAiir 
roads,  5. 

Courts.  See  Appeal,  2,  11.  Arbftration,  1,  2,  4.  Assooiationb.  Cer- 
tiorari, 1.  Change  of  Venue,  1.  Evidence,  4.  Judgments,  1. 
Shipping.    Trusts  and  Trustees,  4. 

Covenants.    See  Husband  and  Wife,  6,  7.    Vendors. 

Credibility.     See  Assault  and  Battery,  2. 

Creditor's  Suit.    See  Corporations,  11,  12 

Criminal  Law  and  Practice.  See  Assault  and  Batikrt.  Munioi- 
FAL  Corporations,  1. 

CUSTOM  AND   USAGE. 

1.  Where  the  contract  for  the  sale  of  seeds  was  silent  as  to  where 

the  seeds  were  to  be  weighed,  it  was  competent  to  show  a  uni- 
form trade  custom  not  to  accept  the  weight  on  certain  scales. 
Oelil  t?.  Milwaukee  Produce  Co,  263 

2.  If  competent  evidence  is  admitted  on  the  question  of  such  a 

trade  custom,  instructions  to  the  jury  as  to  its  effect  should  be 
given.  iiM, 
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DAMAGES. 


See  Affeai.,  9.  Assatilt  and  B attest,  8.  Buildino  Contracts.  Con- 
tracts, 1,  6-11.  Falsi  Iicpbisonicpnt,  6.  Master  and  Servant, 
4-6.    Physicians.    Railroads,  3,  4.    Vendors,  2. 

1.  It  is  inaccurate  to  instnict  the  Jury  that  the  necessary  damages, 

for  refusing  to  accept  goods  under  a  contract  of  sale,  are  the 
difference  between  the  contract  price  and  the  sum  the  plaintift 
could  have  obtained  by  due  diligence  after  defendant's  refusal 
to  accept.    Oehl  v,  Miltoaukee  Produce  Co.  263 

2.  In  case  of  the  breach  by  the  vendee  of  an  executory  contract  for 

the  sale  of  goods  in  refusing  to  accept  the  same,  the  measure 
of  the  vendor's  damages  is  the  difference  between  the  market 
value  of  the  property  at  the  time  of  the  breach  and  the  contract 
price.  Ibid. 

Z.  In  such  case  the  market  value  is  the  amount  realized  by  a  re- 
sale, if  the  vendor  exercises  all  reasonable  diligence  in  the  re- 
sale to  secure  the  best  price  obtainable.  Ihid. 

4.  Plaintiff,  a  skilled  mechanic,  forty-five  years  of  age,  suffered  an 
injury  from  which  he  was  confined  seven  weeks,  and  had  been 
unable  to  fully  perform  the  labors  of  his  trade  thenceforward. 
There  was  testimony  of  his  medical  attendant,  undisputed,  that 
complete  recovery  was  hardly  possible.  Held,  that  a  verdict  of 
12,000  was  not  excessive.    Meyer  v.  Milwaukee  E.  R.  d  L.  Co. 

336 
Debtor  and  Creditor.    See  Insurance,  9-12. 

DEEDS. 

«ee  OiTTS,  1-8.    Husband  and  Wite,  6.    Vendor,  1-4.    Wills,  15,  16. 

It  appeared  from  the  testimony  that  a  deed,  which  had  been  re- 
corded, had  been  executed  after  the  grantor  had  been  sued; 
that  he  had  stated  that  he  deeded  the  land  to  defeat  any  Judg- 
ment that  might  be  recovered;  that  the  grantee  paid  no  con- 
sideration for  the  conveyance,  and  had  no  knowledge  of  its 
execution  or  of  the  fact  that  it  was  placed  on  record,  which 
was  done  by  the  grantor,  until  some  time  thereafter,  and  there 
was  evidence  tending  to  show  that  the  deed  never  was  in  pos- 
session of  the  grantee.  Held,  that  such  facts  were  sufficient  to 
rebut  the  prima  fade  presumption  of  delivery  arising  from 
the  recording  of  the  deed.    Bmith  v.  Smith,  670 

Default.    See  Judgments,  1-4. 

Definitions.    See  Words  and  Phrases. 

Delivert.    See  Contracts,  6-8,  10,  11.    Deeds. 

Demurrer.  See  Descent  and  Distribution.  Pleading,  8-8.  Ven- 
dor, 8. 

DESCENT  AND   DISTRIBUTION. 

See  Executors  and  Administrators,  13.     Gifts.    Wills,  9-11. 

In  An  action  to  recover  a  sum  of  money  alleged  to  have  been  due 
plaintiff's  husband,  the  complaint  alleged  that  before  the  action 
was  commenced  he  died  leaving  plaintiff  "his  only  heir."  Held, 
that  the  only  way  plaintiff  could  have  become  possessed  of  the 
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cause  of  action  was  by  a  transfer  thereof  to  her  in  the  regular 
course  of  administration  of  her  husband's  estate,  and  no  facta 
being  alleged  showing  that  such  transfer  eyer  occurred,  a  de- 
murrer on  that  ground  yras  properly  sustained.  Buttles  v.  De 
Baun,  82a 

Devastavit.    See  Exeoutobb  Ain>  ADMnnsTBATOBS,  10. 

DnjGBNCE.    See  Contbaots,  11,  12.    Fbaud,  7.    Summons,  4. 

DiBBonoN  of  Vkroiot.  See  Appeal,  14.  CtoNXBAOiB,  2.  False  Im- 
prisonment, 1,  2. 

DiBBCTOBs.    See  Cobpobations,  7-9,  11.    Limitation  or  AonoNS,  S,  4. 

Disabilities.    See  Insubanoe,  9-12. 

DiSOONTINUANGE.     SCO  JUDGMENTS,  5,  6. 

DisoBBTioN.  See  Appeal,  6.  Cebtiobabi,  2,  8.  Bquitt,  8.  Ezbou- 
tobs  and  Administbatobs,  2,  3.  Judqmsnts,  1-4.  New  Tibial. 
Pleading,  9.    Stbeet  Railways,  1. 

Disqualification.    See  Jxtbobs. 

Dockets.    See  Justices'  (Doubts,*  1,  2. 

Documents.    See  Evidence,  1,  2,  4. 

Election  of  Remedies.    See  Building  CJontbaotb,  1.    Mobtgaceeb. 

Elections.    See  Municipal  Ck>BPOBATioNB,  4-10. 

Elevated  Railboads.    See  Railboads,  1,  2. 

Encboachments.    See  Municipal  Cobpobationb,  8. 

Entibe  Contbact.    See  Liens,  4. 

Entibett,  Estates  bt.    See  Husbaitd  and  Wife,  6. 

Equal  Pbotbction  of  Laws.  See  BuiLDma  and  Loah  Assoour 
tions,  1. 

Equally  Divided  Coubt.    dee  Appeal,  11. 

Equitable  Convebsion.    See  Wills,  14. 

EQUITY. 

See  Action,  1-4.  Appeal,  11,  17.  Bills  and  Notes,  2.  Contbaots, 
14-16.  Cobpobations,  1-3,  10,  11.  Gifts,  8.  iNJUNOTioNa. 
Liens,  5-7.  Mistake.  Mobtoages.  Municipal  Ck>BPOBATioNS,  3. 
Refobmation  of  Instbuments.  Schools  and  School  Distbicts, 
2.  Shipping.  Slandeb.  Tbusts  and  Tbusixes,  4.  Tbials,  7,  8. 
Wills,  16-18. 

1.  In  an  action  brought  against  the  confidential  agent  of  plaintiffs' 
intestate,  the  complaint  alleged,  in  substance,  that  through 
many  years  the  defendant,  as  a  fiduciary,  and  in  a  position  of 
special  trust  and  confidence,  acquired  control  of  divers  amounts 
of  his  principal's  money,  some  known,  some  partly  known,  and 
some  unknown,  some  from  her,  and  some  from  others  for  her, 
all  of  which  his  duty  required  him  to  apply  for  her  benefit; 
that  he  had  made  no  accounting  of  his  dealings  with  these 
moneys;  that  the  facts  in  relation  thereto  were  all  within  his 
knowledge,  and  many  of  them  not  within  the  knowledge  of  the 
plaintiffs,  nor,  indeed,  of  the  deceased  principal.  The  prayer 
was  that  defendant  be  required  to  account,  and  pay  to  plaint- 
iffs such  sums  as  the  accounting  disclosed  remained  in  his 
hands  as  such  fiduciary.  Eeldf  that  the  complaint  presented  a 
case  for  equity  Jurisdiction.     Somervaill  v.  McDermott,      504 
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2.  In  an  action  in  equity  against  a  fiduciair  for  an  accounting, 
based  on  improper  dealings  with  property  held  in  such  capac- 
ity, the  burden  of  disclosure  rests  on  the  fiduciary,  and  the 
plaintiff  is  relieved  from  the  original  necessity  of  specifying 
and  proving  in  detail  the  various  breaches  of  trust.  Allen  v. 
Frawley,  106  Wis.  638,  distinguished.  IJ>id. 

8.  In  equity  the  arrangement  of  parties  is  of  little  importance,  and 
can  be  regulated  by  the  court  at  any  time,  in  its  discretion. 

Il>id, 
BsTAixs.    See  Htjbband  aitd  Wife,  6. 

BsTATBS  OF  Decedents.  See  Acnoivs,  1.  Contracts,  16,  16.  Descent 
and  distbibunon.  exdcutoss  and  administrators.  gots,  4. 
Trusts  and  Trustees,  5.    Wills. 

BsTOPFEL.  See  Bills  and  Notes,  4.  Husband  and  Wife,  4.  Insur- 
ance, 13,  22. 

EVIDENCE. 

See  Appeal,  7,  10.  Assault  and  Battery,  1,  2.  Bills  and  Notes, 
2-4,  6-8.  BuiLDiNO  Contracts.  Contracts,  2,  3,  5,  6,  8.  Cus- 
tom AND  Usage.  Deeds.  Equitt,  2.  False  Imprisonment,  4-6. 
Fraud,  1.  Gifts.  Guaranty,  2,  3.  Husband  and  Wife,  2-4. 
Insurance,  24,  25.  Judgments,  1-4.  Landlord  and  Tenant,  1, 
2,  4,  7.  Liens,  7.  Master  and  Servant,  3,  6,  6.  Municipal  Cor- 
porations, 1,  17,  18.  Physicians,  2,  4.  Railroads,  12.  Ref- 
ormation OF  Instruments.  Street  Railways.  Summons,  5,  6. 
Witnesses. 

1.  Sees.  4186,  4187,  Stats.  1898,  make  an  account  book,  when  yeri- 

fied  in  the  manner  there  prescribed,  presumptive  proof  of  the 
charges  therein  contained,  but  provide  that  such  books  shall 
not  be  admitted  as  testimony  of  any  item  of  money  delivered 
at  one  time  exceeding  five  dollars,  or  of  money  paid  to  third 
persons.  In  an  action  on  contract  plaintift  was  allowed,  against 
proper  objections,  to  introduce  in  evidence,  generally,  as  proof 
of  his  cause  of  action,  an  account  book,  not  verified  as  the  stat- 
ute required  in  several  material  particulars,  and  containing 
charges  for  money  paid  at  one  time  exceeding  five  dollars,  and 
also  charges  of  money  paid  to  third  persons.  Held,  that  it  was 
error  to  receive  the  book  in  evidence  without  any  limitation 
whatever  as  to  its  evidentiary  effect.    Brown  v.  Warner,        358 

2.  Such  error  is  not  immaterial  because  defendant  admitted  on  the 

trial  that  the  plaintiff  was  entitled  to  recover  the  full  amount 
demanded  in  his  complaint,  if  he  was  entitled  to  recover  at  all, 
where  it  appears  that  the  book  may  have  been  considered  by 
the  jury  on  the  issue  respecting  the  nature  of  the  contract,  and 
have  turned  the  scale  in  plaintiff's  favor.  IMd, 

Z.  Where  the  question  of  whether  plaintiff's  claim  was  barred  by 
the  statute  of  limitations  turned  upon  whether  he  was  author- 
ized by  defendants  to  apply  certain  rents  in  his  hands,  belong- 
ing to  them,  in  part  payment  of  their  indebtedness  to  him,  it 
was  proper  to  admit  in  evidence  letters  from  a  third  party  to 
defendants,  requesting  them  to  make  certain  payments  to  per- 
sons named,  together  with  certain  receipts  to  plaintiff  therefor, 
plaintiff  having  testified  that  by  authority  of  defendants  he 
executed  the  requests  contained  in  such  letters,  by  collecting 
rents  for  defendants  and  making  the  payments  therewith,  tak- 
ing therefor  the  receipts  in  his  own  name.  J&id. 
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4.  Remarks  of  the  court  in  oyerrullng  objections  to  the  introduc- 
tion of  such  letters  and  receipts,  that  ''whether  plaintiff  had 
authority  to  collect  the  rent  or  not  is  not  very  material  when 
we  come  right  down  to  it,"  criticised,  and  J^ld  to  be  language 
tending  to  confuse  the  jury.  Ibid. 

Exceptions.    See  Appeal,  3,  4,  8.    Tkials,  1. 

Excessive  Damages.  See  Appeal,  8,  9.  Assault  akd  Battery,  3. 
Damages,  4.    Railroads,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  1.    Descent  and  Distribution.    Gifts,  4.    Trusts  and 
Trustees,  6.    Wills. 

Allotoance  and  payment  of  claims, 

1.  An  action  against  the  estate  of  a  decedent  for  board  was  based 

on  an  express  contract  The  claimant  and  decedent  were  not 
relatives.  The  court  instructed  the  jury,  that  "it  is  not  abso- 
lutely necessary  to  the  establishment  of  an  express  contract 
that  the  witnesses  should  be  produced  who  were  present  when 
the  contract  was  made.  It  may  be  inferred  from  circumstances 
established  to  the  satisfaction  of  the  jury  as  true  by  the  evi- 
dence, if  from  such  facts  and  circumstances  the  jury  are  con- 
vinced that  the  express  contract  claimed  was  in  fact  made." 
Held,  that  no  error  was  thereby  committed,  as  the  rule  that  an 
express  contract  for  board  or  service  can  only  be  established 
by  direct  and  positive  evidence,  or  by  circumstantial  evidence 
equivalent  to  direct  and  positive  evidence,  only  applies  whera 
the  parties  are  near  relatives.  Tyler  v.  Burrington,  39  Wis. 
376.  and  Wells  v.  Perkins,  43  Wis.  160,  distinguished.  Gates 
V.  Erskine's  Estate,  586 

Bales  of  land:  License, 

2.  On  May  23,  1898.  the  county  court  licensed  an  administrator 

with  the  will  annexed  to  sell  real  estate  for  the  payment  of 
debts  of  decedent,  but  refused  license  to  sell  for  payment  of 
expenses  of  administration.  On  appeal  the  supreme  court  held 
that  portion  of  the  order  refusing  license  was  erroneous,  and, 
in  accordance  with  the  mandate  of  the  supreme  court,  the 
county  court  entered  the  proper  order  January  16,  1900.  Held, 
that,  until  January  16,  1900,  there  was  no  order  and  license  to 
sell  real  estate  warranted  by  the  petition  and  the  law.  and  that 
the  two  years,  provided  by  sec.  3889,  Stats.  1898.  within  which 
the  county  court  might,  in  its  discretion,  extend  such  license, 
did  not  commence  to  run  until  that  date.    Mackin  v.  Hobhs, 

628 

3.  Under  sec.  3889,  Stats.  1898,  the  discretion  vested  in  the  county 

court  may  be  exercised  at  any  time  within  the  two-year  limit, 
and  after  the  one  year  allowed  for  the  sale  in  the  first  instance. 

Ibid, 

4.  Where  a  county  court  has  refused  to  extend  the  license  granted 

to  an  administrator  to  seir  realty  solely  because  the  first  year 
within  which  such  sale  was  directed  to  be  made  had  expired, 
and  the  circuit  court  on  appeal  has  not  attempted  to  exercise 
its  discretion  over  that  question,  but  the  facts  all  appear  in  the 
record,  the  supreme  court  may  properly  examine  those  facts, 
and  decide  thereon  whether  the  application  should  have  been 
granted.  Ihid, 
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5.  On  appeal  from  an  order  of  the  county  court  refusing  to  extend 
the  license  granted  an  administrator  to  sell  real  estate,  denied 
solely  because  application  therefor  had  been  made  after  the 
year,  within  which  the  administrator  had  been  licensed  to  sell, 
had  expired,  it  appeared,  among  other  things,  that  all  debts 
and  legacies  had  been  paid,  and  that  the  only  unpaid  demands 
were  the  expenses  of  administration;  that  the  administrator 
was  appointed  in  1893;  that  until  May  13,  1901,  except  the  time 
between  March  2,  1898,  when  the  petition  for  license  was  filed, 
and  November  21,  1900,  when  an  injunction  restraining  the  ad- 
ministrator from  acting  under  the  license  was  dissolved,  delay 
was  chargeable  to  the  administrator,  and  that  after  the  disso- 
lution of  the  injunction  the  administrator,  with  nothing  to  pre- 
vent, took  no  steps  to  make  a  sale  until  May  31,  1901.  Held, 
that  the  administrator  was  guilty  of  laches,  and,  under  the 
circumstances  presented,  the  county  court,  Instead  of  extend- 
ing the  time,  should  have  compelled  an  Immediate  final  ac- 
counting from  the  administrator,  and  entered  its  final  order 
thereon,  assigning  the  estate,  subject  to  valid  charges,  to  the 
persons  entitled  thereto.  Ibid. 

[6.  Whether  under  sec.  3850,  Stats.  1898,  the  administration  of  an 
estate  Is  wholly  terminated  at  the  end  of  six  years,  not  de- 
cided.] Ibid. 

Accounting:  Liability  of  surety. 

7.  Where,  on  petition  of  beneficiaries  under  a  will,  the  county  court 

cites  the  executor  to  appear,  file  his  account,  and  show  cause 
why  a  trustee  should  not  be  appointed  and  the  funds  in  the 
executor's  hands*  paid  over  to  him,  the  distinctive  purpose  of 
the  proceeding  is  not  changed,  nor  does  the  court  lose  its 
power  to  entertain  and  consider  the  whole  matter  and  appoint 
such  a  trustee,  although  it  does  not  do  so  until  after  a  hearing 
on  the  executor's  account,  to  which  is  attached  a  petition  for 
construction  of  the  will,  followed  by  an  appeal  by  the  executor 
from  the  order  stating  his  account  At  most,  if  an  irregularity, 
it  is  not  one  of  which  the  surety  on  the  executor's  bond  can 
complain.    Wallber  v.  Wilmanns,  246 

8.  Where  an  executor  is  also  named  as  testamentary  trustee  under 

a  will,  his  functions  and  duties  as  executor  do  not  cease  until 
his  final  account  as  such  executor  has  been  filed  and  allowed. 

Ibid. 

9.  Where  a  county  court  has  jurisdiction  to  settle  and  allow  an 

executor's  account,  such .  settlement  and  allowance  are  binding 
on  the  sureties  on  his  bond.  Ibid. 

10.  Under  sec.  4014,  Stats.  1898,  It  is  not  necessary  that  a  devastavit 

and  default  be  determined  against  the  executor  before  the  com- 
mencement of  an  action  on  the  bond.  Ibid. 

11.  An  action  against  an  heir  or  legatee  of  a  surety  on  an  executor's 

bond  is  not  barred  because  no  claim  was  filed  against  the  estate 
of  the  surety,  where  it  appears  that  the  executor's  account  was 
not  filed  until  after  the  surety's  estate  was  settled.  ,Ibid. 

12.  An  executor's  liability  continues  until  his  account  is  fully  settled 

and  the  estate  fully  administered.  Ibid. 

13. 'Where  no  final  order  has  been  made  distributing  a  decedent's 
estate,  recovery  of  the  full  amount  found  to  be  due  from  an 
executor  may  be  had  against  his  surety,  in  an  action  at  law 
on  his  bond,  although  the  executor  is  a  beneficiary  under  the 
will.  Ibid. 
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BxEOUTOBT  CoNTBAOTS.    See  Dahagbs,  2. 

BzEMFLABT  Damagibs.    See  Master  and  Ssbyaitt,  4-6.    Railboads,  t. 

EzBMFnoNS.    See  Gabitishment,  2.    Insxtbanoe,  9-12. 

Expert  Testimony.    See  Physicians,  4.    Raiuroads,  12. 

Express  Contbact.     See  Ck>NTBAOTs,  13.     ExsoxnoBa  and  Adminis- 

TBATOBS,   1.      TtoAI^   4. 

ExpBESs  Trusts.    See  Cobpobahons,  7. 
ExTBAs.    See  Sales,  6. 

FALSE  IMPRISONMENT. 

See  Justices'  Coubts.  4. 

1.  In  an  action  for  false  Imprisonment  it  appeared,  among  other 

things,  that  H.  was  the  defendant  in  an  action  brought  by  R. 
before  W.,  a  Justice  of  the  peace;  that  after  three  adjournments 
R.,  without  the  affidavit  required  by  sec.  3631,  Stats.  1898,  pro- 
cured a  fourth  adjournment  because  his  lawyer  could  not  be 
present;  tiiat  on  the  adjourned  day  H.  did  not  appear,  and  a 
subpoena  was  Issued  to  compel  his  appearance;  that  H.,  having 
refused  to  obey  the  subpcena,  an  attachment,  regular  on  its 
face,  was  issued  by  W.  and  delivered  to  S.,  a  constable,  who  ar- 
rested H.  and  brought  him  before  the  Justice,  where  he  was 
detained  for  some  time.  H.  brought  an  action  for  false  im- 
prisonment against  R.,  the  Justice,  and  the  constable.  Held, 
that  a  verdict  should  have  been  directed  against  R.  and  W., 
and  that  the  only  question  to  be  submitted  to  the  Jury,  so  far 
as  they  were  concerned,  was  the  question  as  to  the  amount  of 
damages.    Holz  v.  RedUJce,  353 

2.  In  such  case,  there  being  no  evidence  tending  to  show  that  S., 

the  constable,  had  any  knowledge  of  any  lack  of  Jurisdiction  of 
the  Justice,  S.  was  protected  by  his  writ,  and  Judgment  in  his 
favor  should  have  been  directed.  Ibid. 

8.  In  an  action  against  a  constable  and  two  others  for  false  im- 
prisonment, Judgment  was  rendered  against  them  all.  Jointly. 
The  Judgment  was  erroneous  as  to  the  constable  because  he 
acted  under  a  writ,  fair  on  its  face,  and  without  knowledge  of 
any  Jurisdictional  defects.  Held,  that  the  error  necessitated 
reversal  of  the  whole  Judgment  Ibid, 

4.  In  an  action  for  false  Imprisonment  it  is  error  to  permit  plaint- 

iff, against  objection,  to  state  that  he  had  a  family,  and  to  give 
the  number  of  his  children.  Ibid. 

5.  In  an  action  for  false  Imprisonment  in  the  arrest  and  detention 

of  plaintiff  by  attachment  for  contempt  in  refusing  to  obey  a 
void  subpoena,  evidence  that  plaintiff  was  found  guilty  of  using 
abusive  language  to  the  officer  who  made  the  arrest,  and  was 
imprisoned  therefor,  Is  Inadmissible.  Ibid. 

6.  In  an  action  for  false  imprisonment  It  is  competent,  on  the  ques- 

tion of  damages,  to  show  the  manner  of  the  arrest,  and  all 
that  was  said  and  done  while  the  plaintiff  was  held  under  the 
warrant  under  which  he  was  arrested.  Ibid. 

False  Representations.    See  Landlord  and  Tenant,  2,  8.    Vendors, 
1-4, 

Federal  Constitution.    See  Buhdino  and  Loan  Associations,  1. 
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Fbdebal  Ck)XJBT8.    See  Shippino. 

Fedebal  Statutes.    See  Shipfino,  1. 

Fees.    See  Constitutional  Law,  3-6.    Register  of  Deeds. 

Fellow  Sebyant.    See  Railboads,  9. 

Findings.    See  Appeal,  3,  6,  7.    Conteaots,  8.    Tbials,  6-81 

Fna  INSUBANOB.    See  Insubance,  1-8. 

FIXTURES. 
See  Liens,  1,  2. 

The  Wisconsin  doctrine  as  to  fixtures  is:  First,  actual  physical 
annexation  to  the  realty;  second,  application  or  adaptation  to 
the  use  or  purpose  to  which  the  realty  is  devoted,  and  third, 
which  is  the  principal  consideration,  the  intention  on  the  part 
of  the  person  making  the  annexation  to  make  a  permanent 
accession  to  the  freehold.    Rinzel  v,  Stumpf,  287 

FoBEOLosuBE.     See  Contbaots,  23.     Husband  and  Wira,  6.     Mqet- 

OAGES. 

FoBFETTUBE.    See  Fbaud»  11.    Insuranob,  8,  26. 
FoBEioN  Judgments.    See  Judgments,  7-9. 

FRAUD. 

See  AcnoN,  1,  2.    Attobnet  and.  Client,  1.    Bills  and  Notes,  6,  7. 
Cobpobations,  1-3.    Equttt,  1,  2.    Liens,  6-7.    Vendob,  3. 

1.  Plaintiff  agreed  for  a  policy  of  life  insurance  hut  received  one 

different  from  that  contracted  for.  On  receiving  the  policy  he 
threw  it  into  a  drawer  in  his  desk,  without  examination,  al- 
though a  casual  glance  at  the  policy  and  accompanying  letter 
would  disclose  that  it  was  not  the  policy  he  expected.  Several 
months  afterwards,  on  discovery  of  the  different  character  of 
the  policy,  plaintiff  for  the  first  time  objected,  and  brought  ac- 
tion to  recover  the  premium  paid.  Held,  that  the  fraud,  if  any, 
was  waived,  and  the  policy  accepted.  Bosttoick  v.  Mutual  Life 
Ins.  Co.  '  392 

2.  A  person  who,  in  a  business  deal  with  another,  signs  a  written 

instrument,  is  conclusively  presumed,  as  to  that  other  and  all 
persons  claiming  under  him  through  such  instrument,  to  know 
the  contents  thereof,  no  fraud  or  deceit  being  used  by  such 
other  or  by  any  one  for  whose  conduct  he  is  responsible,  rea- 
sonably calculated  to  and  which  does  induce  such  person  to  be- 
come a  party  to  such  instrument  without  reading  it  Ihid. 
8.  If  a  person,  by  the  fraud  of  another,  or  of  some  one  for  whose 
conduct  he  is  responsible,  becomes  a  party  to  a  written  instru- 
ment without  reading  it  or  personally  knowing  the  contents 
thereof,  he  is  not  precluded  thereby  from  obtaining  judicial  re- 
dress in  some  form  of  action,  for  any  injury  which  may  be 
thereby  caused  to  him  through  such  instrument  not  being  what 
he  supposed  it  to  be.  Ibid. 

4.  The  doctrine  that  a  person  is  not  inexcusably  negligent  in  sign- 
ing a  paper  in  a  business  transaction  with  another,  relying 
upon  positive  false  statements  on  the  part  of  that  other  or  of 
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some  one  for  whose  conduct  he  is  responsible,  as  to  Its  Import, 
applies  only  where  the  deceit  is  practiced  at  the  time,  and  in  the 
transaction,  of  such  signing.  Il>id. 

6.  If  a  person  contracts  with  another  for  an  article  to  be  delivered 
or  gives  an  order  therefor,  and  thereafter  a  thing  is  delivered  to 
him  ostensibly  in  compliance  with  the  order  or  fulfillment  of 
the  contract,  unless,  at  the  time  thereof  or  within  a  reasonable 
time  thereafter,  he  notifies  such  other  that  such  article  will  not 
be  accepted  as  satisfying  the  contract  or  order,  he  will  be  con- 
clusively presumed  to  have  waived  all  departures  therein  from 
the  thing  bargained  for  which  are  obvious  to  the  senses  by 
ordinary  exercise  thereof.     This  is  subject  to  what  follows. 

Ibid. 

6.  The  reasonable  time  mentioned  in  the  foregoing  rule  commences 

to  run  from  the  time  the  person  receiving  the  article  has  rea- 
sonable opportunity  to  observe  its  defects,  unless  the  opposite 
party,  by  fraud  or  deceit,  prevents  such  person  from  examining 
it  or  induces  him  not  to  do  so;  but  such  person  cannot  success- 
fully refer  merely  to  deception  practiced  upon  him  at  the  time 
of  his  giving  the  order  or  entering  into  the  contract,  to  excuse 
failure  to  observe  obvious  departures  in  the  thing  delivered 
from  that  bargained  for,  at  or  within  a  reasonable  time  after 
the  delivery.  Ihid. 

7.  Upon  the  reception  of  an  article  by  a  person  under  the  circum- 

stances stated  in  the  two  foregoing  rules,  nothing  occurring 
then  for  which  the  opposite  party  is  responsible,  reasonably  pre- 
venting him  from  using,  or  inducing  him  not  to  use,  his  senses 
so  as  to  discover  obvious  departures  therein  from  the  thing  bar- 
gained for,  the  rule  applies  that  the  law  requires  men,  in  their 
dealings  with  each  other,  to  exercise  proper  diligence  and  apply 
their  attention  to  those  particulars  which  may  be  supposed  to 
be  within  reach  of  their  Judgment,  and  not  to  close  their  eyes 
to  means  of  information  which  are  accessible  to  them.  Vigilanr 
tibus  et  non  dormientibua  jura  subveniunt.  Ibid. 

8.  If  a  person,  In  a  business  transaction  with  another,  is  deceived 

by  the  latter  to  his  injury,  such  person  may  rescind  the  trans- 
action within  a  reasonable  time  after  he  discovers  or  has  rea- 
sonable opportunity  to  discover  the  fraud,  constructive  knowl- 
edge thereof  being  Just  as  effective  as  actual  knowledge  to  set 
the  time  for  rescission  running  and  to  mark  its  limits.        Ibid. 

9.  If  a  person  receives  a  policy  of  insurance  ostensibly  in  response 

to  an  application  therefor,  which  he  signed  and  parted  with  in 
the  belief,  induced  by  the  fraud  of  the  agent  taking  the  same, 
that  it  called  for  a  policy  different  from  that  which  it  called  for 
in  fact,  he  is  bound  as  a  matter  of  law  to  examine  the  policy 
within  a  reasonable  time  after  It  comes  to  his  hand,  and  to  dis- 
cover obvious  departures  therein  from  the  one  which  he  sup- 
posed he  was  to  get,  and  promptly,'  upon  discovering  the  same, 
to  rescind  the  transaction,  give  the  company  due  notice  thereof, 
and  do  all  on  his  part  which  Justice  requires  to  restore  the 
former  situation,  or  he  will  be  held  to  have  accepted  the  policy 
as  satisfying  his  application,  so  as  to  be  precluded  from  rescind- 
ing the  same.  Ibid. 

10.  The  reasonable  time,  for  discovering  that  the  policy  differs  from 
the  one  supposed  to  have  been  applied  for  in  the  circumstances 
stated  in  the  foregoing  rule,  commences  to  run  immediately 
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upon  the  reception  of  the  paper,  nothing  occurring  then  to  rea- 
sonably excuse  the  applicant  for  omitting  to  examine  hie  con- 
tract. In  such  circumstances  four  and  one  half  months'  delay 
in  discovering  the  fraud  and  exercising  the  right  of  rescission 
is,  as  a  matter  of  law,  too  long  a  time.  IMd. 

11.  If,  in  the  situation  stated  in  the  last  foregoing  paragraph,  the 

element  be  added  of  the  applicant  for  insurance  being  fraud- 
ulently deterred  from  examining  his  policy  by  something  occur- 
ring at  the  time  of  the  delivery  thereof  to  him,  four  and  one 
half  months'  delay  in  discovering  the  fraud  is  not,  as  a  mat- 
ter of  law,  so  long  as  to  forfeit  the  right  of  rescission.         Ihid. 

12.  The  existence  of  a  cause  of  action  at  law  to  recover  the  considera- 

tion parted  with  upon  a  contract,  on  the  ground  of  fraud,  pre- 
supposes the  actual  termination  of  the  contract  because  of  the 
fraud,  and  that  requires  a  repudiation  of  such  contract  by  the 
insured  person  in  toto^  or  so  far  as  Justice  may  require,  and  an 
unconditional  ofter  on  his  part,  so  far  as  Justice  may  require,  to 
restore  the  wrongdoer  to  his  former  situation,  or  a  waiver  of 
such  offer  by  such  conduct  on  the  latter's  part  as  to  clearly  indi- 
cate that  a  tender  to  him  of  that  which  he  parted  with  in  the 
transaction  would  be  useless  because  he  would  not  accept  it. 

Ihid. 
Fbanohiss.    See  Quo  Wab&a.nto.    Railroads,  1,  2. 

GARNISHMENT. 

1.  In  an  action  for  damages  for  an  alleged  malicious  garnishment 

of  plaintiff's  wages,  the  special  verdict  failed  to  contain  a  find- 
ing of  malice,  or  of  want  of  probable  cause.  Held,  that  the  ver- 
dict was  insufficient  to  sustain  a  Judgment  for  plaintiff.  Lee- 
mann  v.  McOrath,  49 

2.  A.,  honestly  believing  B.  was  indebted  to  him,  in  order  to  evade 

the  exemption  laws  of  Wisconsin,  assigned  the  account  to  G. 
for  the  purpose  of  sending  it  to  another  state  for  collection  by 
garnishment.  Thereafter  garnishment  was  unsuccessfully  at- 
tempted. Such  assignment  was  made  before  ch.  67,  Laws  of 
1893,  prohibiting  such  an  assignment,  went  Into  effect.  Held, 
that  such  facts  were  insufficient  to  show  actionable  abuse  of 
process.  Ibid. 

General  Chabter  Law.    See  Municipal  Cobpobationb,  6-8. 


GIFTS 

1.  In  an  action  to  set  aside  a  deed  of  gift,  the  evidence  (stated  in 

the  opinion)  Is  held  to  sustain  findings  of  mental  capacity  In 
the  donor,  although  at  the  time  of  the  gift  the  donor  was  suffer- 
ing from  paralysis,  and  died  about  two  months  later.  Citizens* 
L.  d  T,  Oo,  V.  Holmes,  220 

2.  In  such  case  the  evidence  Is  held  to  sustain  findings  of  absence 

of  undue  Influence  exerted  on  the  donor,  although  by  direction 
of  the  donor,  assented  to  by  the  donee,  the  donee  made  suspi- 
ciously large  payments  for  services  to  persons  who  became  har 
witnesses,  and,  shortly  after  donor's  death,  the  donee  made 
large  pajrments  to  the  donor's  heirs  and  took  releases  from 
them.  Ihid. 
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8.  In  an  equitable  action  to  set  aside  a  deed  of  gift  on  the  ground 
of  want  of  mental  capacity  and  undue  influence,  the  admission 
of  incompetent  evidence  in  behalf  of  defendant  is  immaterial 
error,  where  findings  favorable  to  her  are  supported  by  com- 
petent evidence.  Ibid, 

4.  A  decedent,  absent  from  home  at  a  hotel,  was  taken  sick  and  sent 
for  defendant,  to  whom  he  executed  a  deed  of  gift  of  practically 
all  his  estate.  Before  defendant  arrived,  decedent  gave  a  sum 
of  money  to  the  hotel  keeper  for  safe  keeping.  The  hotel  keeper 
deposited  it  in  a  bank  in  defendant's  name,  and  it  was  all 
drawn  out  by  her  under  decedent's  instructions,  and  used  to 
pay  expenses.  Held,  that  no  portion  of  that  money  belonged  to 
decedent's  estate,  and  defendant  was  not  liable  therefor  to  de- 
cedent's administrator.  Ibid, 
Gboss  Nequgengb.    See  Railboads,  3.    Master  aitd  Sebvaitt,  6. 

GUARANTY. 
See  Sales. 

1.  A  contract  between  a  salesman  and  his  employer,  guaranteed  by 

defendants,  was  for  "one  year  from  date"  and  might  "con- 
tinue from  year  to  year."  The  guaranty  expressly  covered  all 
moneys  and  goods,"  which  the  employer  might  "from  time  to 
time  advance"  to  the  salesman,  and  "any  and  all  indebted- 
ness" which  might  thereafter  "become  due  to"  the  employer 
"from  him,  whether  by  the  terms  of  any  contract  or  not,  in 
excess  of  the  amount  due"  the  salesman.  The  guaranty  further 
provided  "that  any  extension"  might  be  granted  the  salesman 
"at  any  time"  without  notice  or  affecting  the  guarantor's  lia- 
bility, and  that  "for  such  amount"  the  guaranty  was  therein 
declared  to  be  "intended  as  a  continuing  guaranty  until  re- 
voked by  notice  in  writing."  Held,  that  the  guaranty  covered 
and  was  binding  for  the  three  years  through  which  the  sales- 
man's employment  was  extended.    John  A.  Tolman  Oo.  v.  Butt, 

697 

2.  Where  an  employer's  contract  with  a  traveling  salesman  re- 

quired him  to  give  bond  for  all  sums  in  which  he  might  be- 
come Indebted  to  the  employer,  and  such  guaranty  was  given, 
in  an  action  brought  thereon,  in  the  absence  of  evidence  that 
the  guarantors  were  induced  to  sign  by  fraud,  misrepresenta- 
tion, or  deceit,  evidence  that  at  the  time  of  the  execution  of 
the  guaranty,  and  unknown  to  the  guarantors,  the  salesman 
was  already  largely  indebted  to  the  employer,  is  irrelevant. 

Ibid. 

8.  In  such  case,  an  agreement  in  the  written  guaranty,  that  the 

guarantors  would  "accept  a  verified  written  statement  of  the 

account  (of  the  salesman)  as  kept  on  the  regular  books"  of 

the  employer,  is  binding  and  conclusive  on  the  guarantors. 

Ibid. 
Hazabds.    See  Iitbubakge,  27. 

HIGHWAYS. 

See  MxTNioiPAL  Corpobations,  14-18.    Negligence,  9. 

1.  In  an  action  for  personal  injuries  claimed  to  have  been  occa- 
sioned by  a  defective  highway,  plaintiff  alleged  that  there  was 
a  hole  in  a  bridge  in  the  highway;  that  defendant's  overseer  of 


Wis.] 


INDEX.  703 


highways  had  placed  sticks  therein  to  warn  travelers,  and  that 
her  horse  became  frightened  at  the  sticks,  causing  plaintiff  to 
be  thrown  from  her  buggy  and  Injured.  A  special  verdict  was 
rendered,  In  effect,  that  the  highway  was  not  defective;  that 
the  horse  was  ordinarily  gentle;  that  It  was,  however,  fright- 
ened by  the  sticks,  and  that  the  driver  was  not  guilty  of  any 
contributory  negligence.  Held,  that  such  verdict  was  not  in- 
consistent or  evasive,  but  was  consistent  with  a  finding  that 
the  Injury  was  the  result  of  pure  accident,  without  negligence. 
Miller  v.  Caaco,  610 

2.  In  such  case,  the  Jury  having  found  that  the  highway  In  ques- 
tion wsB  not  defective,  an  affirmative  answer  to  a  question 
whether  the  town  officers  should  have  known  of  the  existence  of 
the  hole,  and  repaired  It,  so  as  to  make  the  road  safe,  before 
plaintiff's  Injury,  "If  It  was  not  then  repaired  so  as  to  be  safe," 
does  not  render  the  verdict  inconsistent,  since  the  Jury  simply 
found  that,  upon  the  supposition  that  the  highway  was  not 
safe  when  plaintiff  was  Injured,  then  it  should  have  been  re- 
paired. I6id. 

H6B8E8.    See  MuinoiPAj.  Cobfobatioits,  L 

HUSBAND  AND  WIFE. 
See  iNSxmANOE,  9-12.    Witnesses,  3. 

1.  Where  a  married  woman  signs  her  husband's  note,  the  payee 

having  had  no  communication  or  negotiation  with  the  wife,  and 
the  loan  being  negotiated  for  use  by  the  husband  In  his  own 
business,  a  memorandum  beneath  the  signatures  on  the  note, 
signed  by  the  wife, — "The  above  note  Is  made  for  the  benefit  of 
my  separate  estate  and  I  hereby  charge  it  with  the  payment 
thereof" — will  not  sustain  a  Judgment  against  the  wife,  unless 
it  be  shown  that  the  transaction  was  necessary  and  convenient 
for  the  use  and  enjoyment  of  her  separate  estate,  or  the  carry- 
ing on  of  her  personal  business,  or  In  relation  to  her  personal 
services.    Ritter  i7.  Brtiss,  55 

2.  In  such  case  It  Is  error  to  exclude  testimony  tending  to  establish 

allegations  of  the  wife's  answer,  to  the  effect  that  she  signed 
the  note  as  surety  for  her  husband  and  that  the  transaction 
did  not  concern  her  separate  property,  earnings  or  personal 
services.  ibid, 

8.  An  action  at  law  on  a  promissory  note  cannot  be  maintained 
against  a  married  woman  where  the  evidence  falls  to  show  that 
she  possessed  any  separate  estate.  Ibid, 

4.  Plaintiff  loaned  A.  money  and,  after  delivery  of  the  money,  took 
a  note,  signed  also  by  A.'s  wife,  without  having  had  any  nego- 
tiations or  communications  with  her  as  to  the  matter.  The  wife 
signed  a  memorandum  at  the  foot  of  the  note  stating  it  was  for 
her  benefit  and  that  she  charged  her  separate  estate  with  pay- 
ment. The  memorandum  did  not  express  any  consideration. 
Held,  that  such  memorandum  did  not  estop  the  wife  from  set- 
ting up  the  defense  that  she  was  a  mere  surety.  Ibid, 

6.  Sec  1,  ch.  95,  R.  S.  1858,  as  amended  by  sec.  2340,  R.  S.  1878, 
and  sec.  3,  ch.  95,  R.  S.  1858,  as  amended  by  sec.  2342,  R.  S. 
1878,  covers  cases  of  estates  held  as  tenants  by  the  entirety  by 
husband  and  wife.    Citizens*  L,  d  T,  Co,  v.  Witte,  60 
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6.  A  deed  conyeylng  lands  to  husband  and  wife  excepted  from  the 

covenants  of  warranty  a  mortgage  which  the  grantees  assumed 
and  agreed  to  pay  as  part  of  the  purchase  price.  Held,  that  the 
agreement  of  the  husband  and  wife  to  assume  and  pay  the  mort- 
gage was  binding  upon  each  of  them,  and  that  the  wife,  as  well 
as  the  husband,  was  personally  liable  for  any  deficiency  that 
might  arise  upon  a  sale  of  the  premises  on  foreclosure.     IMd. 

7.  A  married  woman  may  acquire  land  by  purchase  from  a  stranger 

entirely  on  credit  and  bind  herself  for  the  payment  of  the  pur- 
chase price  and,  as  part  thereof,  assume  and  agree  to  pay  an 
existing  mortgage  thereon.  Ibid, 

iDENTinCATION  OF  PAPERS.      See  APPEAL,  1. 

Impeachment  of  sheriff's  return.    See  Summons,  6. 

Implied  Contracts.  See  Action,  2.  Corporations,  4,  6.  Exeoutobs 
AND  Administrators,  1.    Trial*  4. 

Implied  Repeal.    See  Building  and  Loan  Associationb,  4. 

Incumbrances.    See  Insurance,  8. 

Indemnity.    See  Insurance,  6,  7. 

Infants.    See  Master  and  Servant,  2. 

INJUNCTION. 

See  Municipal  Corporations,  3.     Res  Adjudicata.     Schools  and 
School  Districts. 

If  by  the  complaint  of  the  plaintiff  there  is  a  probability  of  a  re- 
covery by  him,  which  will  be  ineffective  to  vindicate  his  rights 
and  afford  him  the  full  measure  of  redress  which  the  litigation 
is  competent  to  furnish  unless  the  defendant,  pending  its  final 
conclusion,  is  restrained  of  his  freedom  so  as  to  prevent  his 
action  prejudicially  to  the  alleged  rights  of  the  plaintiff,  and  If 
without  such  restraint  Irreparable  damage  will  accrue  to  the 
plaintiff  regardless  of  the  final  result  of  the  suit,  and  from  such 
restraint  no  injury  will  accrue  to  the  defendant  which  cannot 
be  adequately  guarded  against  by  a  bond,  it  should,  as  a  matter 
of  right,  be  granted.    Bartlett  v.  L.  Bartlett  d  Son  Co.  450 

Insolvency.    See  Corporations,  10-12.    Limitation  of  Actions,  2,  3. 

Instructions  to  Jury.  See  Appeal:  4,  8,  9,  15.  Assault  and  Bat- 
tery, 1,  2.  Contracts,  7-9.  Custom  and  Usage.  Damages,  1. 
Evidence,  4.  Executors  and  Administrators,  1.  Negligence, 
1-4.  Physicians,  1,  2,  5.  Pleading,  1.  Railroads,  10.  Street 
Railways,  2.    Trial,  1-4.    Witnesses,  1,  2. 

INSURANCE. 

Fire.    See  Corporations.  12.    Limitation  of  Actions,  1,  2. 
Co-insurers:  Apportionment  of  loss. 

1.  Under  sec.  1941 — 43,  Stats.  1898,  the  word  "loss"  Is  used,  not  as 

a  limitation  upon  the  amount  of  the  Insurance,  but  primarily 
as  a  limitation  of  the  liability.  Stephenson  v.  Agricultural 
Ins.  Co.  277 

2.  Under  the  standard  fire  policy  of  Wisconsin   (sec.  1941 — 43  to 

sec.  1941—62,  Stats  1898),  "the  amount  of  the  Insurance"  Is  the 
maximum  amount  of  the  risk  assumed — ^the  face  of  the  policy. 

Ibid. 
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3.  Under  said  standard  fire  policy  the  "amount  of  loss"  ia  the  ad- 

justed damage  by  fire  to  the  property  covered  by  the  policy. 

Jhid. 

4.  Under  said  standard  fire  policy  the  "amount  of  liability/'  as  to 

any  particular  loss,  is  the  amount  of  the  adjusted  damages 
properly  apportionable  to  the  policy.  Ihid, 

5.  Sec.  1941 — 13,  Stats.  1898,  prescribing  the  formal  part  of  the 

standard  fire  insurance  policy,  enacts  that  the  formal  parts 
thereof  shall  provide  for  insurance  against  loss  to  an  amount 

"not  exceeding dollars,"  etc.,  and  sec.  1941 — 68  provides 

that  other  formal  parts  of  such  policy  shall  contain  provisions 
that  the  insurer  shall  not  be  liable  for  a  greater  proportion  of 
loss  than  the  "amount  insured"  shall  bear  to  the  "whole  insur- 
ance." A  policy  on  a  Wisconsin  standard  form  contained  a 
provision  that,  in  consideration  of  a  reduced  rate  of  premium, 
the  assured  agreed  to  maintain  insurance  to  the  extent  of 
eighty  per  cent,  of  the  value  of  the  property,  and  "if  at  the 
time  of  fire  the  whole  amount  of  insurance  on  said  property 
shall  be  less  than  eighty  per  cent.,  this  company  shall,  in  case 
of  loss  or  damage  less  than  said  eighty  per  cent.,  be  liable  for 
only  such  portion  thereof  as  the  amount  insured  by  this  policy 
shall  bear  to  said  eighty  per  cent,  of  such  actual  cash  value  of 
such  property."  During  the  life  of  the  policy,  and  while  the 
insurance  in  force  was  less  than  eighty  per  cent,  of  the  value 
of  the  property,  the  property  was  damaged  by  fire  to  an  extent 
less  than  eighty  per  cent,  of  its  value.    Held: 

(1)  That  the  language  of  the  policy  indicated  that  the  con- 
tracting parties  understood  the  result  of  a  failure  by  the  as- 
sured to  take  out  sufficient  insurance  to  equal  eighty  per  cent, 
of  the  cash  value  of  the  property  would  not  be  a  reduction  of 
the  amount  of  insurance  effected  by  the  policy,  but  such  a  divi- 
sion of  any  loss  apportioned  to  the  face  of  the  policy  out  of  the 
whole  insurance  between  the  company  and  the  assured,  as 
would  make  him  bear  the  burden  that  would  otherwise  be  cast 
on  it  by  his  failure  to  take  out  insurance  up  to  the  limit  speci- 
fied. 

(2)  That  in  apportioning  the  loss  as  between  the  different 
insurers,  the  amount  of  insurance  effected  by  the  policy  was  its 
face;  but  as  between  the  underwriter  of  that  particular  policy 
and  the  assured,  the  latter  should  bear,  as  co-insurer,  any  loss 
not  regularly  insured  against  by  his  failure  to  take  out  the  full 
amount  of  insurance  agreed  upon.  Jhid, 

6.  Sec.  1943a,  Stats.  :1.898,  prohibits  the  issuance  of  any  policy  con- 

taining any  provision  limiting  the  amount  to  be  paid  in  case 
of  loss  below  the  actual  cash  value  of  the  property,  if  within 
the  amount  of  insurance  for  which  premiums  are  paid,  and  pro- 
hibits the  use  of  any  co-insurance  clause  or  rider  except  under 
named  conditions.  Several  standard  form  policies  were  issued 
on  a  building.  The  one  issued  by  the  M.  company  contained  a 
clause,  in  effect,  that,  if  the  property  were  not  kept  insured 
up  to  eighty  per  cent,  of  its  value,  the  insurer  would  be  liable 
for  only  such  portion  of  the  policy  as  the  amount  insured 
therein  should  bear  to  such  eighty  per  cent.  The  building  was 
not  insured  up  to  eighty  per  cent,  when  a  loss  occurred.  In  an 
action  against  companies,  other  than  the  M.  company,  it  was 
held  that  sec.  1943a  did  not  apply,  the  policies  sued  on  contain- 
ing none  of  the  prohibited  features;  that  the  circumstance  pre- 

Voi^lie  — 45 
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venting  the  assured  from  obtaining  full  indemnity  was  the  H. 
company's  policy,  containing  a  limitation  of  liability  pursuant 
to  said  sec.  1943a,  and  the  assured's  election  thereby  to  carry 
part  of  the  insurance  himself.  Ihid, 

7.  Several  standard  form  insurance  policies  were  issued  on  a  build- 

ing. The  one  issued  by  the  M.  company  contained  a  clause,  in 
eftect,  that,  in  consideration  of  a  reduced  premium,  insured 
agreed  to  keep  in  force  insurance  up  to  eighty  per  cent,  of  the 
cash  value  of  the  property  insured,  and,  if  he  failed  so  to  do, 
that  the  insurer  in  such  policy  should,  in  case  of  loss  or  damage 
less  than  eighty  per  cent.,  be  liable  for  only  such  portion  there- 
of as  the  amount  of  insurance  in  force  should  bear  to  such 
eighty  per  cent.  There  was  a  loss  of  less  than  eighty  per  cent, 
at  a  time  when  the  assured  had  failed  to  keep  up  insurance  to 
eighty  per  cent,  of  its  value.  Action  was  brought  against  com- 
panies other  than  the  M.  company.  Held,  that  the  defendant 
companies  must  be  held  liable  according  to  their  contracts  and 
no  further;  that  the  fact  that  the  Insured  by  his  contract  with 
the  M.  company  had  stipulated  away  his  right  to  full  indem- 
nity and  received  consideration  therefor,  did  not  relieve  the  de- 
fendant companies,  whose  premium  was  fixed  with  reference  to 
such  portion  of  the  loss  as  the  face  of  their  policies,  respect- 
ively, bore,  to  the  whole  insurance  on  the  property,  from  full 
contribution.  Ibid, 

Additional  incumbrance:  Forfeiture. 

8.  A  vendee  under  a  land  contract  was  Insured  against  fire  by  a 

policy  providing  that  all  the  rights  of  the  insured  under  it 
should  be  forfeited  if  the  insured  Incumbered  the  property  in- 
volved, subsequent  to  the  application  for  the  policy,  without 
notice  thereof  to  the  insurance  company.  Thereafter  the  fee 
was  conveyed  by  the  vendor,  and  a  new  contract  made  between 
the  vendee  and  the  new  owner  of  the  fee,  which  called  for  the 
payment  of  the  unpaid  purchase  money,  back  taxes,  and  un- 
paid interest.  Subsequently,  by  agreement  between  the  vendee, 
the  new  owner  of  the  fee,  and  plaintiff,  the  second  land  con- 
tract was  surrendered,  and  a  new  land  contract  was  made 
whereby  the  land  was  contracted  to  be  conveyed  and  the  in- 
surance policy  assigned  to  the  plaintiff.  The  court  found  that 
this  was  done  to  secure  a  debt  owing  from  vendee  to  the 
plaintiff.  Eeld,  that  the  transactions  amounted  to  an  incum- 
brance of  the  property,  and  rendered  the  policy  void.  Hogue 
V,  Farmers'  3f.  F.  Ins,  Oo.  656 

Life.    See  Fbaud,  1,  9-11. 

Assignment  of  policy:  Disability  of  married  woman:  Rights  of  cred- 
itors. 

9.  By  sec.  2347,  Stats.  1898,  insurance  on  the  life  of  any  person  for 

the  benefit  of  a  married  woman  cannot  be  reached  by  her  cred- 
itors or  those  of  any  other  person.  Ellison  v.  Straw,  207 
10.  Ch.  376.  Laws  of  1891,  now  a  part  of  sec.  2347,  Stats.  1898,  as 
regards  married  women,  and,  contingently,  their  children, 
changes  the  rule  that  a  mere  beneficiary  in  a  policy  of  life  in- 
surance has  no  interest  therein  during  the  life  of  the  assured 
which  he  cannot  take  away  by  naming  some  other  person  as 
beneficiary  or  disposing  of  the  policy  fund  by  will.  Strike  v. 
Wis.  O.  F.  Mut.  h.  Ins.  Co.  96  Wis.  583,  so  far  as  to  the  con- 
trary, is  overruled.                                                                   Ibid, 
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11.  A  policy  of  life  insurance  upon  the  life  of  any  person  payable  to 

a  married  woman,  with  no  provision  therein  as  to  a  beneficiary 
in  case  she  shall  not  surviye  to  take,  belongs  to  her  children  if 
she  has  any  surriying  her,  with  the  same  freedom  from  inter- 
ference by  creditors  or  others  as  in  case  of  the  first  beneficiary. 

12.  By  sec.  2347,  Stats.  1898,  as  it  now  stands: 

(a)  A  married  woman  may,  without  her  husband's  consent, 
take  out  a  policy  of  insurance  on  his  life  for  her  own  benefit,  or 
for  such  benefit  and  that  of  her  children. 

(b)  A  policy  of  insurance  taken  out  upon  any  life  for  the 
benefit  of  a  married  woman,  nothing  being  said  as  to  who  shall 
be  the  beneficiary  in  case  she  shall  not  surviye  to  take  at  the 
maturity  of  the  policy,  vests  a  contingent  right  in  the  insurance 
fund  in  her,  which  is  her  sole  and  separate  property,  free  from 
control  or  disposition  by  her  husband  or  the  person  taking  out 
the  insurance,  and  beyond  the  reach  of  the  creditors  of  any 
one. 

(c)  Such  a  policy  vests  in  the  children  of  the  married  woman 
a  contingent  right  to  the  insurance,  safe  from  disturbance  by 
her  or  any  other  person,  or  by  such  children,  prior  to  the  ma- 
turity of  the  policy  and  the  fund  reaching  their  hands. 

(d)  The  right  in  the  children  does  not  contemplate  a  joint 
enjoyment  of  the  insurance  fund  by  them  and  their  mother.    It 
is  a  mere  right  to  the  fund  in  case  the  mother  does  not  survive^ 
to  receive  the  same,  there  being  no  other  disposition  thereof* 
provided  for  in  the  policy. 

(e)  A'  policy  of  insurance  of  the  character  mentioned,  with 
the  added  element  providing  for  a  disposition  of  the  insurance 
fund  upon  the  contingency  of  the  wife  not  surviving  to  receive 
the  same,  vests  in  the  wife  the  same  right  in  all  respects  as  if 
such  secondary  disposition  were  not  made. 

(f)  A  married  woman  is  under  an  absolute  disability  to  part 
with  her  beneficiary  interest  by  assignment.  Her  husband  or 
person  paying  the  premium  is  under  a  like  disability  to  dis- 
turb her  rights  by  assigning  the  policy  or  changing  the  bene- 
ficiary therein,  or  disposing  of  the  policy  by  will,  and  creditors 
generally  are  as  completely  debarred  from  resorting  to  the 
policy  for  the  payment  of  their  claims. 

(g)  The  policy  and  its  proceeds  are  free  from  all  inter- 
ferences save  lapses  and  forfeitures  mentioned,  militating 
against  the  proceeds  thereof,  upon  the  time  arriving  and  cir- 
cumstances occurring  named  as  conditions  precedent  to  the 
maturity  of  the  contract  in  her  favor,  vesting  in  her  with  the 
right  to  personal  possession  of  the  fund  as  her  separate  prop- 
erty, leaving  the  same  then  subject  to  her  obligations  the  same 
as  any  other  portion  of  her  estate.  Ihid. 

Benefit  associations:  Contracts:  Transactions  with  memhert, 

18.  Transactions  between  a  benefit  society  and  its  members  are  gov- 
erned by  the  rule,  that  when  a  contract  made  by  a  corporation 
has  been  so  far  executed  that  to  allow  the  corporation  to  repu- 
diate it  would  work  injustice  to  the  other  party  thereto,  who 
has  in  good  faith  relied  thereon,  the  doctrine  of  estoppel  applies 
and  prevents  repudiation,  regardless  of  whether  the  corporation 
had  a  right  to  make  it  or  not,  unless  the  act  of  the  corporation 
was  in  violation  of  some  written  law  of  the  state,  or  of  sound 
public  policy,    Wuerfler  v.  Trustees  Grand  Grove  W,  0.  D,     19 
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14.  A  certificate  Issued  by  a  benefit  society  to  a  member  pumiant  to 

the  then  existing  constitution  of  the  society,  and  on  which  he 
has  in  good  faith  relied  and  paid  his  dues,  cannot  be  aroided 
by  the  society  on  the  ground  of  ultra  vires,  because  an  amend- 
ment to  the  constitution,  authorizing  the  issuing  of  such  certifi- 
cate and  under  which  it  was  in  fact  issued,  was  not  made  in 
the  particular  method  provided  by  the  constitution.  Ihid, 

15.  W.  had  been  a  member  of  a  benefit  society  for  over  twenty  years 

prior  to  his  death  in  1897.  Prior  to  1894  the  limit  of  death  ben- 
efits incident  to  membership  was  $500.  In  1894  there  was  an 
attempted  change  of  the  constitution  increasing  the  limit  of 
death  benefits  to  $1,000.  Under  such  change  the  society  worked 
and  issued  its  certificate  to  W.,  who  paid  the  dues  required 
thereunder.  In  1896  the  society  again  amended  its  constitution 
entirely  doing  away  with  all  existing  contracts,  and  providing 
for  a  death  benefit  of  an  indefinite  sum.  W.,  on  request  to  sur- 
render his  certificate,  refused  to  do  so,  insisting  on  his  rights 
thereunder.  Held,  that  the  certificate,  issued  to  W.  pursuant  to 
the  constitution  as  it  stood  after  the  attempted  amendment  in 
1894,  was  binding  on  the  parties  at  the  time  of  the  amendment 
in  1896.  Ibid. 

16.  A  certificate^  issued  to  ^  member  of  a  benefit  society  provided 

that  the  contract  stated  therein  was  subject  to  all  existing  by- 
laws, rules,  and  regulations  of  the  order,  and  all  that  might  he 
made.  Held,  that  such  reserve  power  warranted  only  those 
variances  required  in  matters  of  detail  necessary  or  advisable  in 
carrying  out  efficiently  the  fundamental  principle  or  scheme 
of  insurance,  not  in  changing  the  plan  itself  and  nullifying  all 
contracts  entered  into  under  it.  Ibid. 

17.  An  amendment  of  the  constitution  of  a  benefit  society,  providing 

that  certificates  of  membership  on  which  members  have  paid 
assessments  on  the  basis  of  a  death  benefit  of  $1,000  shall  be 
canceled,  and  substituting  a  death  benefit  indefinite  in  amount, 
is  not  a  reasonable  variance  of  the  contract  with  the  member, 
within  a  reserved  power,  made  a  part  of  the  contract  of  insui^ 
ance,  to  make  future  changes  in  the  rules,  by-laws,  and  regula- 
tions of  the  society.  Ibid. 

18.  The  action  of  a  benefit  society  in  notifying  a  member,  while  he 

yet  has  ample  time  to  pay  his  dues,  that  his  certificate  would 
not  be  recognized  as  in  force,  efPectively  waives  further  pay- 
ments so  long  as  such  attitude  in  that  regard  continues.     Ibid. 

19.  A  by-law  of  a  benefit  society  providing  that,  in  case  of  any  differ- 

ences between  a  member  or  his  heirs  and  his  lodge  concerning 
benefits,  the  member  or  his  heir  should  "have  the  right  and  the 
duty  to  apply  to  the  grand  lodge"  before  commencing  action, 
does  not  apply  where  the  society  denies  that  the  person  bring- 
ing an  action  had  the  right  of  membership.  Ibid, 

20.  Compliance  with  such  by-law  not  being  made  a  condition  of  a 

right,  but  a  condition  of  invoking  Judicial  remedies  to  enforce 
a  right,  is  waived  by  failure  to  plead  it  by  answer,  the  com- 
plaint being  so  framed  that  no  opportunity  was  afforded  to  take 
advantage  thereof  by  demurrer.  Ibid. 

21.  Such  by-law,  in  effect,  binding  the  member  or  heir,  if  at  all,  to 

submit  the  controversy  to  arbitration,  compliance  therewith  is 
waived  by  an  unqualified  denial  by  the  society  of  all  liability. 

Ibid. 
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Same:  Liability:  Buidde. 

22.  The  rules  of  a  mutual  benefit  association  proylded  that  the  local 
tent  was  the  agent  of  Its  members  In  collecting  dues  and  assess- 
ments, and  that  the  supreme  tent  should  not  be  liable  for  any 
negligence,  or  bound  by  any  illegal  action  or  irregularity,  of 
such  local  tent.  The  rules  further  provided  that,  in  case  of 
suicide,  the  association  should  be  liable  only  to  the  amount  of 
assessments  paid  In.  Four  days  after  the  death  of  an  Insured 
by  suicide,  the  collector  of  a  local  tent  accepted  of  the  bene- 
ficiary the  assessments  due  at  the  date  of  insured's  death. 
Held,  that  If  such  reception  of  the  dues  was  irregular,  it  was 
an  error  of  the  beneficiary's  own  agent,  of  which  she  could  not 
take  advantage.    Voellcel  v.  Supreme  Tent  K.  M.  W.  202 

M.  Where  a  mutual  benefit  association  was  liable  for  some  amount, 
whether  the  insured  committed  suicide  or  not,  the  fact  that  the 
association  requested  proofs  of  death,  which  were  furnished, 
and  the  beneficiary,  after  her  claim  had  been  rejected  because 
of  suicide,  prosecuted  at  some  expense  an  appeal  before  the 
appellate  tribunal  of  the  association,  does  not  operate  as  a 
waiver.  Ihid. 

24.  Statements  by  a  beneficiary  in  the  proofs  of  death  that  the  cause 

of  Insured's  death  was  suicide  are  admissions  against  Interest, 
and  establish  prima  facie  the  fact  of  suicide.  IMd. 

25.  In  an  action  on  a  mutual  benefit  certificate  the  evidence  ex- 

amined, and  Tield  to  support  a  finding  that  the  cause  of  in- 
sured's death  was  suicide.  Ibid. 

Accident. 

Notice  of  injury:  Conditions  precedent. 

26.  The  stipulation  In  a  policy  of  accident  insurance  provided  that 

the  Insured  should  give  notice  to  the  Insurer  within  ten  days 
of  the  accident  with  full  particulars,  or  all  claim  to  indemnity 
or  benefit  thereunder  should  be  forfeited.  Held,  that  notwith- 
standing the  mandatory  language  of  such  a  policy  requiring 
such  notice  as  a  condition  precedent  to  the  right  to  recover,  it 
should  be  read  with  an  exception  saving  the  rights  of  the  as- 
sured from  forfeiture  for  a  failure  to  comply  therewith,  where 
he  is  totally  Incapacitated  from  acting  in  the  matter.  Such 
rule,  however,  would  not  apply  where  there  Is  unequivocal  lan- 
guage In  the  policy  Inconsistent  therewith.  Comstock  v.  Fro' 
temal  Accident  Asso,  S82 

Hazards:  Bicycle  riding. 

27.  An  accident  Insurance  policy  provided  that  If  the  assured  was 

injured  while  engaged  in  any  "occupation  or  exposure"  more 
hazardous  than  that  against  which  he  was  insured,  his  insur- 
ance should  be  such  as  the  premium  paid  would  purchase  at  the 
rates  fixed  for  such  Increased  hazard.  "Occupations"  were 
classified  but  exposures  were  not.  Explanation  was  made  that 
merely  riding  a  bicycle  for  pleasure  was  not  an  "occupation," 
and  that  a  person  Insured  as  in  occupation  a  proprietor  of  a 
manufacturing  Industry  did  not  change  his  status  by  inci- 
dentally riding  a  bicycle  for  recreation,  or  in  going  to  or  from 
his  place  of  business.  The  policy  of  insurance  in  question 
specified  plaintiff's  occupation  as  proprietor  of  a  chair  factory 
and  office  duty.    Held,  that  It  was  error  to  treat  the  act  of 
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plaintiff  In  incidentally  riding  a  bicycle  for  pleasure  as  placing 
him  in  a  different  class,  as  to  has^rd,  from  that  named  in  the 
policy.    Oomstock  v.  Fraternal  Accident  A88O,  382 

PoUcy  holders.    See  LncrrATiON  of  Actions,  1,  2. 

INTEREST. 

Where  the  time  of  payment  of  a  debt  is  indefinite,  and  the  cred- 
itor has  not  exercised  the  right  to  declare  the  term  of  credit  at 
an  end,  except  by  bringing  action  on  the  debt,  interest  can  only 
be  recovered  from  the  date  of  the  commencement  of  the  action. 
Burke  V,  Sidra  Bay  Co,  137 

IirxEBTACY  OB  TESTACY?    See  Wills,  5-8. 

Janitobs.    See  LAin>LOBD  and  Tenant,  2,  8. 

JoiNDEB  07  Causes  of  Action.  See  AcnoN,  3,  4.  Ck>BPOBATioNS,  3. 
Pleading,  3-8.    Vendobs,  4. 

JUDGMENTS. 

On  default:  Proof:  Discretion. 

1.  Subd.  2,  sec.  2891,  Stats.  1898,  while  it  does  not  make  it  essential 

to  the  validity  of  the  judgment  that  a  verified  complaint  be 
supported  by  evidence,  nevertheless  preserves  to  the  court  the 
right  and  power.  In  its  discretion,  to  require  proof.  Bibley  v, 
Weinberg,  1 

2.  The  exercise  of  such  discretion  against  the  rendition  of  a  judg- 

ment without  proof  will  not  be  reviewed  on  appeal,  except  in 
extreme  cases  showing  clearly  that  the  discretion  has  been 
abused.  Ibid. 

3.  Upon  an  application  for  judgment  on  failure  to  answer  in  an  ac- 

tion of  replevin,  it  was  not  an  abuse  of  discretion  to  require 
that  the  unlawful  taking  and  detention  be  proved  by  evidence 
other  than  a  complaint  verified  by  an  agent  whose  personal 
knowledge  of  such  facts  did  not  appear.  Ibid. 

4.  After  the  ordering  of  a  nonsuit  in  such  case  on  the  ground  that 

the  unlawful  taking  and  detention  had  not  been  proven,  the  re- 
fusal of  the  court  to  reopen  the  case  and  permit  plaintiff  to 
supply  further  proof  is  held,  though  severe,  not  to  have  been 
a  clear  abuse  of  discretion.  Ibid. 

On  discontinuance, 

6.  After  issue  joined  by  defendant's  answer,  on  stipulation  signed 
by  defendant,  an  order  was  entered  discontinuing  the  action, 
as  to  him,  without  costs.  Afterwards,  on  application  to  set 
aside  such  discontinuance,  and  for  judgment  dismissing  the 
complaint  as  to  such  defendant,  with  costs,  the  court  granted 
the  motion.  Held,  that  even  if  the  motion  to  set  aside  the  order 
discontinuing  the  action  was  proper,  it  was  error  to  enter  a 
judgment  dismissing  the  action  with  costs  against  plaintiff 
without  a  trial  of  the  issues  raised  by  such  answer.  Qarvin 
V.  Crowley,  496 

6.  In  such  case,  judgment  having  been  entered  before  the  motion 
was  made,  on  setting  aside  the  order  discontinuing  the  action, 
the  appropriate  relief  to  have  been  granted,  if  any,  was  a  modi- 
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flcation  of  such  Judgment  so  as  to  include  a  recovery  for  costs, 
or  the  granting  of  a  motion  dismissing  the  action  as  to  de- 
fendant with  motion  costs  in  his  favor,  and  not  the  entry  of  a 
second  Judgment.  Ihid. 

Betting  aside  and  vacating.     See  Attobnet  aitd  Clieitt,  1.     Sum- 

K0NB»  6. 

Reversal  on  appeal    See  Appsal»  Affirmance  and  reversal.    Falsi 

Ikfbisonment,  2,  3. 
Correction  on  appeal  without  new  trial.    See  Apfeax,  17. 
Action  on  foreign  judgment. 

7.  Where  there  is  no  question  as  to  the  Jurisdiction  of  the  subject 

matter  by  the  court  in  Ohio  where  a  Judgment  was  rendered 
against  defendant,  In  an  action  thereon  in  Wisconsin,  a  find- 
ing that  defendant  voluntarily  appeared  in  the  prior  action  is 
supported  by  a  writing,  being  part  of  the  records  of  the  for- 
eig)!  action,  signed  by  defendant,  declaring  his  appearance,  and 
sent  to  plaintilf' s  attorney  for  the  obvious  purpose  of  being 
filed.    Christ  v.  Davidson,  621 

8.  In  an  action  on  a  foreign  Judgment  it  appeared,  among  other 

things,  that  one  count  in  the  petition  filed  therein  set  out  the 
execution  of  a  note  and  mortgage  by  defendant  to  a  third 
*  party,  and  their  transfer  by  an  indorsee  to  plaintiff  as  col- 
lateral for  a  sum  less  than  the  face  of  the  note.  Judgment 
was  demanded  for  the  face  of  the  note,  which  prayer  was 
reiterated  at  the  close  of  the  petition,  with  the  further  prayer 
that  the  proceeds  of  the  mortgaged  property  be  paid  to  plaint- 
iff, to  the  extent  of  his  claim,  and  the  balance  to  plaintiff's 
assignor.  Defendant  entered  an  appearance  in  writing,  after 
which  plalntifiT's  assignor  appeared  as  defendant,  adopting  the 
petition  throughout  as  his  answer,  "and  the  prayer  thereof." 
Judgment  of  foreclosure  and  sale  was  taken  on  default,  fol- 
lowed by  sale,  distribution  of  the  proceeds  by  order  of  the 
court,  and  personal  Judgment  in  favor  of  plaintiff's  assignor 
and  against  defendant  for  the  deficiency.  Held,  that  the  peti- 
tion contemplated  a  personal  Judgment  against  defendant,  and 
that  the  Judgment  rendered,  and  on  which  action  was  brought 
in  Wisconsin,  was  entirely  responsive  to  the  prayer  and  no 
wise  exceeded  the  relief  which  defendant  must  have  known 
was  demanded,  had  he  concerned  himself  to  examine  the  peti- 
tion filed  in  the  action  in  which  he  voluntarily  appeared.    Ihid. 

9.  In  such  case,  there  being  no  lack  of  Jurisdiction,  either  of  the 

subject  matter  or  of  the  person,  the  validity  of  the  foreign 
Judgment  was  not  open  to  attack.  Ihid. 

Jurisdiction.  See  Arbitration,  2-6.  Associationb.  Certiorari. 
Chanqe  of  Venue,  1,  2.  False  Imprisonment,  1,  2.  Judg- 
ments, 7,  9.    Justices'  Courts,  1-3,  7.    Shipping.    TiiusTs  and 

TRUBTEEB,  4. 

JURORS. 

See  Appeal.  9. 

A  Juror  on  his  voir  dire  testified  that  he  knew  the  parties,  was 
not  related  to  them,  had  not  heard  about  the  case,  and  could 
decide  the  case  on  the  evidence  without  regard  to  who  the 
lawyers  were.  Held,  that  the  fact  that  the  Juror  was  the  hus- 
band of  the  first  cousin  of  one  of  the  defendant's  attorneys, — . 
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a  fact  which  was  not  known  to  plaintiff  or  his  counsel  until 
after  the  rendition  of  the  verdict, — did  not  disqualify  him  from 
acting  as  a  juror,  and  is  not  ground  for  reversal  of  the  judg- 
ment.   Kelso  V.  Kuehl,  495 

JUSTICES'  COURTS. 

See  False  Imfbisonmsnt,  1,  3. 
Adjournments. 

1.  From  the  docket  entries  of  a  justice  of  the  peace  it  appeared 

that  three  adoumments  had  been  had,  when,  on  plaintiff's  re- 
quest,  "for  the  reason  that  his  lawyer  could  not  be  present,"  a 
fourth  adjournment  was  taken.  Held,  that  the  justice  lost 
jurisdiction  when  he  granted  the  fourth  adjournment.  Holz  v. 
Rediske,  353 

2.  Where  the  docket  entries  of  a  justice  of  the  peace  show  the  cause 

on  which  a  second  adjournment  was  granted,  no  presumption 
can  be  entertained  that  proper  cause  therefor  was  shown,  or 
that  consent  thereto  was  ^iven,  and,  if  the  cause  appearing 
on  the  docket  Is  insufficient,  the  justice  loses  jurisdiction  on 
granting  such  adjournment.  Ihid. 

Attachment  for  contempt:  Jurisdiction, 

8.  Where  a  justice  of  the  peace  has  lost  jurisdiction,  he  has  no 

power  to  issue  a  subpgena  to  compel  the  attendance  of  a  wit^ 

ness,  nor  to  issue  an  attachment  for  his  appearance  in  that 

case.    Holz  v,  Rediske,  353 

4.  In  such  case,  the  attachment  being  void,  arrest  and  detention 

thereunder  constitute  false  imprisonment  as  a  matter  of  law. 

n>id. 
Appeals:  Affidavit:  Notice. 

5.  Plaintiff  appealed  from  a  judgment  rendered  against  him  In  jus- 

tice's court.  The  affidavit,  signed  by  plaintiff,  after  naming 
him,  described  him  as  "the  above  named  plaintiff  and  appel- 
lant," alleged  that  the  appeal  was  in  good  faith  and  not  for 
delay,  and  "that  he  is  the  defendant  above  named."  That 
plaintiff  was  the  appellant  appeared  beyond  doubt  or  con- 
troversy from  the  entire  record.  Held,  that  the  statement  that 
appellant  was  defendant  was  mere  surplusage,  and  could  not 
serve  to  neutralize  or  render  ineffective  the  otherwise  com- 
plete and  sufficient  affidavit.    Ladd  v.  Witte,  35 

6.  The  defeated  party  in  an  action  in  justice's  court  presented  to 

the  justice  a  notice  giving  the  name  of  the  court,  the  formal 
title  containing  the  names  of  the  respective  parties,  the  date 
and  amount  of  the  judgment  and  designation  of  the  party  tak- 
ing the  appeal.  The  required  affidavit  was  not  entitled,  but 
was  immediately  below  and  upon  the  same  side  of  the  same 
sheet  of  paper  as  the  notice  of  appeal,  and  stated  it  was  made 
on  behalf  of  "the  defendant  in  the  above  entitled"  and  that 
"the  appeal  mentioned  In  the  foregoing  notice  is  made  in  good 
faith,"  etc.  Heldj  that  the  affidavit  showed  on  its  face  that  it 
was  made  in  the  same  action  and  referred  to  the  same  judg- 
ment as  was  mentioned  in  the  notice  of  appeal,  and  came 
within  the  rule  that  an  appeal  from  a  judgment  of  a  justice  of 
the  peace  being  purely  statutory,  the  statute  must  be  substan- 
tially complied  with  in  order  to  give  the  appellate  court  juris- 
diction.   Watiawa  v.  Jahnke,  491 
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7.  On  an  appeal  from  a  Justice's  judgment,  neither  the  notice  nor 

the  affidavit  gave  the  name  of  the  particular  justice  before 
whom  the  judgment  was  rendered,  but  the  copy  of  the  docket 
entries  appearing  in  the  record,  and  immediately  following  the 
notice  and  affidavit,  recited  that  the  appellant,  naming  the 
party  subscribing  the  notice  of  appeal,  "made  and  presented 
to  me,  the  undersigned  justice,  a  notice  of  appeal,  affidavit  of 
good  faith,  and  undertaking  In  the  above  entitled  action." 
Held,  that  the  appeal  papers  complied  with  the  statute  and 
were  sufficient  to  give  the  circuit  court  jurisdiction.  Ibid. 

LiAOHES.    See  Exeoutobs  aih)  Administkatobs,  6. 

liAiXD  CoiTTBAOTB.    See  iNStTBAiTcs,  8.    Vendoes,  5,  6. 

LANDLORD  AND  TENANT. 
See  Vendobs,  5. 

1.  Sec.  2187,  Stats.  1898,  provides  that  a  tenancy  from  year  to  year 

may  be  terminated  by  a  notice  in  writing  given  not  less  than 
thirty  days  prior  to  the  expiration  of  the  year.  On  refusal  of 
a  landlord  to  make  repairs,  a  tenant  from  year  to  year  stated 
that,  if  he  was  to  remain  on  the  premises,  he  would  notify  the 
landlord  in  two  or  three  days.  No  such  notice  being  given  the 
landlord,  more  than  thirty  days  before  the  expiration  of  the 
then  current  year,  advertised  the  premises  for  rent,  and  posted 
**To  Rent"  notices  on  the  premises.  At  the  end  of  the  year  the 
tenant  vacated,  delivering  the  keys  to  the  landlord.  The  tenant 
testified  that  when  he  moved  he  requested  permission  to  stay 
two  weeks  longer  which  was  refused.  Held,  that  the  trial 
court  was  justified  in  finding  that  the  landlord  had  waived  the 
giving  of  written  notice  as  required  by  the  statute,  and  had  ac- 
cepted a  surrender  of  the  premises  when  the  tenant  vacated. 
Eimermann  v.  Natlian,  124 

2,  A  landlord  authorized  the  janitor  of  his  fiat  building  to  exhibit 

the  premises  to  prospective  tenants,  execute  leases,  place  the 
tenant  in  possession,  and  collect  the  first  month's  rent.  The 
tenant  was  induced  to  enter  into  lease  of  a  fiat  by  the  janitor's 
false  assurance,  not  amounting  to  a  warranty,  that  a  wall,  not 
open  to  inspection,  between  the  fiat  leased  and  an  adjoining 
building,  was  fire  proof.  The  janitor  had  no  express  authority 
to  make  representations  or  warranties.  Held,  that  the  landlord 
was  liable  to  the  tenant  for  loss  of  goods  by  fire,  the  representa- 
tions in  question  being  so  far  within  the  scope  of  the  business 
of  the  agency  as  to  be  deemed  authorized.    Matteson  v.  Rice, 

328 

8.  The  fact  that  the  agent  believed  the  representations  to  be  true, 

and  had  no  Intention  to  deceive  the  tenant,  would  not  affect  the 
landlord's  liability.  Ibid. 

4.  An  option  contained  in  a  lease  provided  that,  in  case  the  lessee 
"should  wish  to  buy"  the  premises  at  any  time  during  the 
period  of  the  lease,  the  lessor  would  sell  and  deliver  the  same 
to  the  lessee,  free  and  clear  of  all  debts  and  taxes.  The  lessee 
made  improvements  relying  on  the  option,  and,  eight  days  be- 
fore the  termination  of  the  lease,  gave  the  lessor  verbal  notice 
of  his  election  to  purchase,  and  was  ever  afterwards  able, 
ready,  and  willing  to  receive  a  conveyance  and  make  the  pay- 
ment.   By  reason  of  the  absence  of  the  lessor  the  lessee  was 
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unable  to  make  an  actual  tender  and  demand  of  a  conveyance 
until  nineteen  days  after  the  expiration  of  the  lease,  which 
was  then  done,  the  lessee  meanwhile  remaining  in  possession 
of  the  demised  premises.  Held,  that  the  agreement  only  re- 
quired the  lessee  to  notify  the  lessor  that  he  wished  to  buy  and 
pay  the  price  to  make  it  a  binding  contract,  and  the  notifica- 
tion given  was  sufficient.    Sizer  v.  Clark,  634 

5.  In  such  case,  by  reason  of  the  agreement  contained  in  the  lease, 

and  the  election  of  the  lessee,  the  conventional  relation  of 
landlord  and  tenant  was  terminated  and  superseded  by  a  con- 
tract for  the  purchase  of  the  premises.  If>id, 

6.  In  such  case,  it  further  appeared  that  the  lessor,  prior  to  the 

termination  of  the  lease,  conveyed  to  one  who  took  with  full 
knowledge  of  all  the  facts.  The  covenants  contained  in  the 
lease  were  expressly  made  binding  on  the  parties  thereto  and 
"their  assigns."  Held,  that  when  the  lessee,  prior  to  the  ex- 
piration of  his  lease,  notified  the  lessor  of  his  election  to  exer- 
cise the  option  to  purchase,  the  lessor  and  his  grantee  both  be- 
came bound  to  make  the  conveyance  on  payment  of  the  agreed 
price  to  the  lessor.  Ibid, 

7.  In  such  case,  it  is  not  error  to  admit  testimony  as  to  the  lessee's 

ability  and  readiness  to  pay  the  purchase  price,  and  that  the 
lessee  had  acted  on  the  assumption  that  the  contract  was  bind- 
ing, nid, 

Leoislatube.    See  Constitxttional  Law,  1,  2. 

Lettebs.    See  Bvidbncb,  8,  4. 

LIENS. 

Mechanics*,    See  Building  and  Loan  Associations,  1,  8,  4. 
lAenable  demands:  Fixtures, 

1.  Sec.  3314,  Stats.  1898,  provides  that  any  person  who  furnishes 

materials  or  performs  labor  "for  or  in  or  about  the  erection, 
construction,  repair,  protection  or  removal"  of  any  building 
shall  have  a  lien  therefor;  and  sec.  3315  gives  such  lien  to  a 
subcontractor  on  his  complying  with  certain  enumerated  re- 
quirements. Held,  that  shelving  of  different  lengths  and  widths, 
placed  in  the  owner's  building,  by  his  order,  so  as  to  conform 
to  the  inside  contour  of  the  store,  and  toe-nailed  to  the  walls 
and  floor  so  as  to  make  them  stationary  and  permanent,  suf- 
ficiently complies  with  the  rule  as  to  fixtures  and  supports  a 
claim  for  a  subcontractor's  lien  therefor.     Rinzel  v.  Stumpf, 

287 

2.  Under  said  sees.  3314,  3315,  tables  placed  in  the  store  building 

for  use  in  the  prosecution  of  the  business  there  to  be  carried  on, 
but  having  no  connection  with  or  attachment  to  the  building,  do 
not  become  fixtures,  so  as  to  support  a  mechanic's  lien.      Ihid. 

3.  Where  lienable  and  non-llenable  demands  are  charged  In  the 

same  account,  and  there  is  no  evidence  indicating  their  respec- 
tive values,  the  claim  for  lien  cannot  be  supported  under  the 
rule  that  if  the  lienable  articles  can  be  readily  ascertained  from 
the  account  without  a  restatement  thereof,  the  right  to  a  lien 
is  not  impaired.  Ibid. 

4.  Where  a  material  man  makes  an  entire  contract  to  furnish 

thereunder  for  a  fixed  sum  lienable  and  non-lienable  articles, 
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a  case  Is  presented  where  the  articles  cannot  be  separated  or 
apportioned  so  as  to  sustain  a  lien,  and  the  claimant  Is  not 
entitled  thereto.  IMd. 

Bame:  Suhcontmctor  of  a  subcontractor. 

6.  Sees.  3314,  3315,  Stats.  1898,  glye  a  mechanic's  Hen  to  principal 
contractors,  subcontractors,  material  men  and  laborers,  but  not 
to  a  subcontractor  of  a  subcontractor.  The  owner  of  land  con- 
tracted with  M.  to  build  a  building  thereon  for  |1,000.  M.  sub- 
let the  entire  contract  to  L.  for  $1,000,  and  L.  sublet  different 
parts  of  the  work  to  yarlous  parties,  who  sought  to  establish 
their  liens  on  the  theory  that  the  subletting  to  L.  was  fraudu- 
lent, and  for  the  express  purpose  of  placing  them  in  the  relation 
of  subcontractors  of  a  subcontractor.  Held,  that  even  if  by  rea- 
son of  a  conspiracy  it  could  be  held  in  equity  that  L.  was  in 
fact  the  principal  contractor  (a  proposition  not  decided),  par- 
ticipation of  the  owner  in  the  conspiracy  is  absolutely  essential 
to  bind  him.    Dallman  v.  Clasen,  113 

6.  In  such  case  the  fact  that  the  owner  knew  that  L.,  instead  of  M., 

was  in  fact  erecting  the  building,  is  entirely  consistent  with 
good  faith,  and  would  not  support  a  finding  of  conspiracy  based 
on  that  fact  alone.  Ihid. 

7.  In  such  case  proof  that  L.  made  his  bid  with  but  an  hour's  delib- 

eration does  not  Justify  the  conclusion  of  fraud  in  the  contract. 

Aitaclimen,tB,    See  Attachment,  7. 

Attomey*8.    See  Attobnet  and  Client,  2. 

Consignee,    See  Sales,  3. 

Mortgages.    See  Building  and  Loan  Assooiations,  1,  8,  4. 

Life  insurance.    See  Insttbance,  9-26. 

LIMITATION  OF  ACTIONS. 

See  Corporations,  10,  12.    Evidence.  3.    Executors  and  Administra- 
tors, 11,  12.    Fraud,  10,  11.    Trusts  and  Trustees,  1-3. 

1.  An  action  to  wind  up  the  affairs  of  a  mutual  fire  insurance  com- 

pany was  commenced  November  15,  1890,  the  corporation  then 
adjudged  insolvent,  and  a  receiver  appointed.  On  May  8,  1900, 
the  action  was  reorganized  and  certain  policy  holders,  not  there- 
tofore parties,  were  made  defendants.  Held,  that  the  statute 
of  limitations  began  to  run  in  favor  of  such  policy  holders 
November  15,  1890,  and,  until  they  were  so  made  parties,  and 
the  summons  issued  against  them,  the  statute  did  not  stop 
running  in  their  favor.    Boyd  v.  Mutual  Fire  Asso.  155 

2.  Where  insolvency  of  a  mutual  fire  insurance  company  occurs 

during  the  life  of  a  member's  insurance  therein,  the  action  of 
the  court  under  sees.  3216-3228,  Stats.  1898.  in  adjudging  such 
insolvency,  granting  an  injunction  and  appointing  a  receiver, 
operates  to  cancel  his  policy  in  such  company,  and  the  statute 
of  limitations  begins  to  run  from  that  date.  Ibid. 

8.  A  cause  of  action  for  misfeasance  or  malfeasance  against  officers 

or  directors  of  a  corporation  is  one  in  the  right  of  the  corpora- 
tion, and,  when  brought  by  creditors  after  the  insolvency  of  the 
corporation.  Is  subject  to  such  objections  as  the  recalcitrant 
officers  might  have  urged  had  the  corporation  brought  the  suit, 
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Including  the  plea  of  the  statute  of  limltatlonB;  sec  4206, 
Stats.  1898,  being  general  and  comprehensive,  and  in  itself  mak- 
ing no  exceptions  as  against  trustees  of  any  kind.  Ibid, 

4.  Certain  alleged  creditors  of  a  corporation,  some  of  whom  were 

officers  and  directors  therein,  brought  an  action  to  have  it  ad- 
judged insolvent,  for  a  winding  up  of  its  affairs,  and  procured 
the  appointment  of  a  receiver  of  the  corporation  therein.  Sub- 
sequently such  receiver  was  removed,  and  another  appointed, 
who,  with  certain  other  creditors,  reorganized  the  action  and 
made  the  first  receiver  and  said  plaintifCs  defendants.  The 
amended  complaint  alleged  collusion  between  the  original 
plaintiffs  and  many  acts  of  misfeasance  and  malfeasance 
on  the  part  of  such  officers  and  directors.  The  action  was 
reorganized  more  than  ten  years  after  it  was  commenced.  No 
cause  of  action  for  maladministration  was  incorporated  into 
the  complaint  until  the  reorganization  of  the  action.  Held, 
that  no  action  to  enforce  the  alleged  liability  of  such  officers 
and  directors  was  commenced  against  them  until  such  amended 
complaint  was  served.  Ihid, 

5.  Where  a  new  cause  of  action  is  introduced  as  an  amendment  to 

a  pleading,  the  statute  of  limitations  runs  thereon  until  the 
making  of  the  amendment.  Ibid. 

Local  Law.     See  Building  and  Loan  Assooiationb,  2.     Constitu- 
tional Law,  1,  7. 

Maohinebt.    See  Masteb  and  Sebvant.    Sales. 

Malfeasance.    See  Cobpobationb,  9.    Limitation  of  Aonoirs,  8,  4. 

Malice.    See  Gabnishment,  1. 

Malicious  Pbosecution.    See  Gabnishment. 

MANDAMUS. 
See  Change  of  Venue,  2. 

1.  After  a  relation  has  been  filed  and  an  alternative  writ  of  manda- 

mus issued,  all  matters  going  to  the  merits,  whether  by  way  of 
denial  of  facts  asserted  in  the  relation,  or  of  other  defensive 
matters,  should  be  tried  on  due  and  proper  pleadings,  consist- 
ing of  a  return  and  an  answer  or  demurrer  thereto,  and  not  on 
affidavits.    State  ex  rel.  Holz  v.  WoUhi,  71 

2.  On  appeal  from  mandamus  proceedings,  the  record,  nnaccompar 

nied  by  any  bill  of  exceptions,  and  consisting  merely  of  the  re- 
lation, alternative  writ,  order  denying  the  application  on  the 
merits,  and  Judgment  thereon,  was  transmitted  to  the  supreme 
court;  neither  the  order  denying  the  application  which  recited 
the  filing  of  affidavits  in  opposition  to  the  application,  nor  the 
certificate  of  the  clerk  to  the  record  on  appeal,  declared  that 
such  return  contained  all  the  papers  filed,  or  that  certain  affi- 
davits attached  to  the  record  were  the  ones  used  on  the  motion 
for  such  order.  The  clerk  certified  that  the  papers  annexed 
were  the  original  papers  constituting  the  Judgment  roll,  notice 
of  appeal,  and  undertaking.  Held,  it  would  be  presumed  that 
circumstances  existed  sufficient  to  warrant  the  trial  court's 
making  the  order  dismissing  the  application.  Ibid. 

Mabket  Value.    See  Damages,  3. 

Mabbied  Women.    See  Husband  and  Wife.    Insubance,  9-12.    Wit- 
nesses, 3. 
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BIASTER  AND  SERVANT. 
See  Abbitration,  5,  6.    Railboads,  5-9. 

1.  An  employee  who  was  accustomed  to  cast  off  belts  from  pulleys, 

but  who  had  never  before  removed  the  belt  from  the  pulley  at 
the  point  at  which  he  was  killed,  attempted  to  do  so  while 
standing  on  two  transverse  pieces  of  timber,  of  respectively  six 
and  four  inch  surface,  and  at  an  elevation  of  nineteen  feet  from 
the  floor,  to  which  he  had  stepped  from  a  twelve-inch  plank, 
with  a  guard  rail  on  its  side,  located  on  the  side  opposite  the 
pulley.  Held,  that  the  employee  assumed  the  risk,  and  was 
guilty  of  contributory  negligence  precluding  recovery.  Koepcke 
V.  Wisconsin  B.  d  /.  Co.  92 

2.  Assumption  of  risk  is  but  a  phase  of  contributory  negligence,  and 

It  is  immaterial  whether  the  employee  affected  thereby  be  an 
adult  or  a  minor.  IMd. 

8.  It  being  shown  that  an  employee  assumed  the  risk  incident  to 
dangerous  premises,  there  is  nothing  prejudicial  In  excluding 
evidence  tending  to  show  that  in  other  parts  of  the  premises, 
where  similar  work  was  required,  a  safer  place  was  provided. 

IMd. 

4.  Where  a  person  is  liable  In  compensatory  damages  for  personal 
injuries  wrongfully  inflicted  by  his  servant  while  in  the  per- 
formance of  duties  as  such  servant,  the  principal  cannot  be 
visited  with  damages  by  way  of  punishment  without  proof 
that  he  directed  the  wroi^gful  act  to  be  done,  or  subsequently 
affirmed  it.    Rueping  v.  G.  d  N,  W.  R.  Co,  625 

6.  In  an  action  for  personal  injuries  wrongfully  inflicted  by  defend- 
ant's servant  while  in  the  performance  of  his  duties  as  such 
servant.  In  the  absence  of  proof  that  the  principal  has  author- 
ized or  ratified  the  wrongful  acts,  proof  of  the  degree  of  neg- 
ligence, as  to  whether  ordinary  or  gross,  is  improper  and  should 
not  be  submitted  to  the  jury.  Ibid. 

6.  In  an  action  for  personal  injuries  inflicted  by  defendant's  serv- 
ant while  in  the  performance  of  his  duties  as  such  servant, 
where  actionable  negligence  is  admitted,  and  there  can  be  no 
punitive  damages,  because  the  principal  did  not  authorize  or 
affirm  the  wrongful  act  of  the  servant,  evidence  of  the  circum- 
stances of  the  injury  are  irrelevant  and  immaterial,  unless  of 
such  special  nature  as  to  present,  as  one  of  the  elements  of 
compensation,  sense  of  wrong  or  insult  arising  from  an  act 
apparently  dictated  by  a  spirit  of  wilful  injustice,  or  a  deliber- 
ate intent  to  vex  or  degrade.  Ihid. 

Maxims. 

Caveat  emptor,  400,  402,  415,  418,  427. 

Expressio  unius  est  exclusio  alterlus,  667. 

Fides  servanda,  426. 

Res  ipsa  loquitur,  33. 

Stare  decisis,  219,  527,  534. 

Vigilantibus  et  non  dormientibus  Jura  subveniunt,  898,  400,  426, 
442. 

Vigilantibus,  et  non  dormientibus,  servat  lex,  418. 

Vigilantibus,  et  non  dormientibus,  succurant  jura,  424. 
Measube  of  Damages.    See  Bttildino  Contbaots,  2.    Damages,  1-8. 

llECHANIGS'  LOEVB,     See  F^XTUBES.     LlENS. 

Mentai.  Capacity.    See  Gifts,  1. 
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Metebs.    See  Munioipal  Cobfobations,  11-18. 

Minors.    See  Master  and  Sebvant,  2. 

Misfeasance.    See  Ck)BPOBATioNS,  9.    Liuitation  of  AonoNS,  8,  4. 

MisjoiNDEB  OP  Pabties.'  See  Pleading,  8. 

Misbepbesentations.    See  Pleading,  1. 

MISTAKE. 

See  Bills  and  Notes,  2. 

Mere  ignorance  of  the  contents  of  a  paper  by  one  who  becomes  a 
party  thereto  under  a  mistake  as  to  its  import,  will  not  enable 
him  to  avoid  his  act.    Bosttoick  v.  Mutual  Life  Ins,  Co,         892 

MORTGAGES. 

See  Building  and  Loan  Associations,  1,  3,  4.    Contbaotb,  20,  22,  23. 
Fixtubes.    Husband  and  Wife,  6,  7. 

The  rule  in  Wisconsin,  that  a  mortgagee,  who,  by  reason  of  some 
default  and  under  an  option  permitting  such  action  in  adyance 
of  maturity  of  the  debt,  seeks  to  foreclose  his  mortgage,  must 
exercise  his  election  and  give  notice  thereof  to  the  mortgagor 
before  bringing  suit,  is  a  rule  of  equity,  and,  in  the  absence  of 
some  express  or  implied  contract  for  such  notice,  a  mortgagor, 
who  has  left  his  usual  place  of  abode  without  making  any  pro- 
vision for  the  forwarding  of  his  mail,  and  without  giving  the 
mortgagee  notice  of  change  of  address,  is  held  to  have  waived 
giving  any  better  notice  than  by  mail,  addressed  to  his  usual 
place  of  abode  last  known  to  the  mortgagee.  Julien  v.  Model 
B.,  L,  d  I.  A880,  79 

MUNICIPAL  CORPORATIONS. 

General  charter  law.  See  Municipal  Cobfobations,  6-S. 
Classification  of  cities.  See  Municipal  Cobfobations,  9. 
Ordinances:  Construction:  Violation,    See  Railboads,  1. 

1.  An  ordinance  provided  that  "no  horse  shall  be  permitted  to  run 

at  large  in  the  city,"  and  that  any  person  "who  shall  permit 
the  same"  to  run  at  large  shall  be  punished.  Held,  that  neg' 
ligence  in  not  securing  the  horse  from  escape  does  not  con- 
stitute violation  of  such  ovdinance.  but  it  must  appear  that  the 
horse  was  at  large  with  the  knowledge  and  assent  or  permis- 
sion of  the  owner.    Decker  v.  McBorley,  648 

Officers:  Compensation, 

2.  The  city  charter  of  Racine,  under  the  head  of  "Assessors:   their 

powers  and  duties,"  provides  (sec.  20,  ch.  40,  Laws  of  1891) 
that  the  assessors  shall  assess  all  the  property  in  the  city  in  one 
assessment  roll;  that  "the  assessment  shall  be  reviewed  and 
corrected  and  notice  of  such  review  shall  be  given,"  etc.;  and 
that  upon  the  correction  of  the  assessment,  the  assessment  roll 
shall  be  verified  by  the  oaths  of  the  assessors  and  deposited 
with  the  clerk.  Held,  that  this  makes  it  a  part  of  the  official 
duty  of  the  assessors,  to  serve  upon  the  board  of  review,  and 
that  for  such  service  they  are  not  entitled  to  compensation 
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beyond  the  salary  fixed  under  sec.  15,  which  provides  that  such 
salary  "shall  be  in  full  for  all  serylces  by  them  to  be  rendered." 
Morey  v.  City  of  Racine,  8 

Board  of  education.    See  Schools  and  School  Distbiots. 

Board  of  public  works.     See  Cebtiobabi,  8.     Municipal  Corpoba- 

TIONS,  11. 

Encroachments:  Compelling  removal. 
8.  A  municipal  corporation  can  maintain  an  action  in  equity  to  ob- 
tain a  mandatory  injunction  compelling  the  removal  of  an  en- 
croachment upon  one  of  its  public  streets.  Its  right  so  to  do 
Is  not  dependent  upon  a  prior  making  and  service  of  the  stat- 
utory order  to  discontinue  the  encroachment  under  sec.  1330, 
Stats.  1898.    Wauwatosa  v.  Dreutzer,  117 

Waterworks:  Bonds:  Elections. 

4.  Ch.  848,  Laws  of  1899,  entitled  "An  act  to  authorize  cities  of  the 

third  and  fourth  classes  to  acquire  waterworks  and  issue  bonds 
therefor,"  by  sees.  1-3  thereof,  authorizes  cities  of  the  third 
and  fourth  classes  to  construct  waterworks;  requires,  before 
proceeding  with  the  construction,  that  the  question  of  the  build- 
ing thereof  shall  be  submitted  to  a  vote  of  the  electors  of  the 
city,  and  directs,  if  a  majority  of  the  ballots  cast  favor  the 
proposition,  that  the  common  council  may  issue  bonds  for  the 
unpaid  cost  of  the  works,  which  shall  recite  on  their  face  that 
they  are  secured  by  trust  deed  or  mortgage  on  the  waterworks 
and  that  no  municipal  liability  is  created  thereby.  Held,  that 
said  ch.  348,  Laws  of  1899,  is  simply  an  enabling  act,  intended 
to  provide  a  way  by  which  cities  of  the  third  and  fourth  classes 
may  purchase  or  build  waterworks  by  the  issuance  of  "non- 
liability" bonds,  and  not  an  act  imposing  further  conditions 
upon  cities  which  propose  to  issue  "municipal"  bonds,  or  as  an 
act  repealing  existing  legislation.  Appleton  Waterworks  Co.  v. 
Appleton,  363 

5.  Said  ch.  848,  Laws  of  1899,  so  far  as  it  purports  to  authorize 

such  cities  to  build  and  operate  waterworks,  is  declaratory  of 
existing  power,  and  must  be  construed  as  constituting  one 
scheme  and  carrying  but  one  definite  purpose,  and  hence  is 
not  applicable  to  a  case  where  a  city,  under  definite  authority, 
given  elsewhere  in  the  law,  is  about  to  build  waterworks,  and 
pay  for  them  In  cash  or  in  "municipal"  bonds,  strictly  so  called. 

IMd. 

6.  Ch.  826,  Laws  of  1889  (the  general  charter  law),  governs  cities 

organized  under  its  provisions,  and  all  cities  organized  under 
special  charters  which  shall  in  the  manner  therein  specified 
adopt  its  provisions.  Sec.  183  thereof  authorizes  the  common 
council  of  all  cities  acting  under  the  general  charter  law  to 
Issue  bonds  for  the  purpose,  among  others,  of  constructing  wa- 
terworks, but  provides  that  no  bonds  shall  be  issued  therefor 
unless  authorized  by  a  three-fourths  vote  of  the  council  men- 
elect.  Ch.  312,  Laws  of  1893,  amends  said  sec.  133  by  adding 
another  proviso,  to  the  efiFect  that  in  cities  of  less  than  5,000 
X>opuIation  the  bond  ordinance  must  be  ratified  by  a  vote  of  the 
people.  This  is  now  incorporated  in  sec.  925 — 133.  Stats.  1898. 
At  the  same  time  ch.  311,  Laws  of  1893.  was  enacted,  provid- 
ing that  cities,  acting  under  special  charters,  having  a  popula- 
tion of  8,000  or  more,  should  have  power,  among  others,  to 
issue  bonds  for  waterworks  by  a  three-fourths  vote  of  the  com- 
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mon  council.  This  now  appears  as  sec.  926 — ^11,  Stata.  1898,  tbe 
population  limitation  having  been  stricken  out  Sees.  942,  943, 
R.  S.  1878,  authorize  cities  to  Issue  bonds  for  "waterworks,  but 
provide  that  no  bonds  shall  issue  until  the  pfoposition  has  been 
submitted  to  a  vote  of  the  people,  and  adopted  by  a  majority  of 
the  electors  voting  thereon.  Said  sees.  942  and  943  were  re- 
enacted,  with  additional  provisions,  in  the  Statutes  of  1898. 
Held: 

(1)  That  chs.  311  and  312,  Laws  of  1893,  did  not  constitute  a 
revision  of  the  law  on  the  subject,  and  thereby  impliedly  re- 
peal so  much  of  sec.  943,  R.  S.  1878,  as  imposed  additional  con- 
ditions on  the  exercise  of  the  bonding  power,  but  merely  threw 
additional  safeguards  around  the  power  to  issue  bonds. 

(2)  That  a  city  operating  under  a  special  charter  (ch.  441, 
Laws  of  1885),  and  thereby  prohibited  from  issuing  bonds  ex- 
cept in  cases  authorized 'by  some  law  of  the  state,  could  not 
issue  bonds  for  waterworks  without  first  submitting  the 
question  to  a  vote  of  the  inhabitants  as  provided  by  said  sec. 
943.  Ihid. 

7.  Inasmuch  as  sec.  925—133,  Stats.  1898,  and  sec.  926 — ^11,  Stats. 

1898,  both  authorize  the  issue  of  bonds  for  waterworks,  and  are 
equally  subject  to  sec.  943,  Stats.  1898.  if  either  is  subject 
thereto,  it  is  immaterial  whether  a  city,  acting  under  a  special 
charter,  has  adopted  the  general  charter  law  as  to  the  provis- 
ions relating  to  waterworks,  or  whether,  by  virtue  of  ch.  165, 
Laws  of  1899,  Incomplete  and  insufficient  action  of  a  special- 
charter  city  has  become  operative.  Ihid. 

8.  Sec.  4987,  Stats.  1898,  provides  that  "none  of  the  general  provis- 

ions of  these  Revised  Statutes  shall  be  construed  so  as  to  alfect 
or  repeal  the  provisions  of  any  special  acts  relating  to  partic- 
ular cities  unless  such  acts  are  enumerated  in  the  acts  hereby 
•  repealed."  Held,  that  parts  of  the  general  charter  law,  adopted 
or  attempted  to  be  adopted  by  the  city  of  Appleton  and  validated 
by  ch.  165,  Laws  of  1899,  did  not  become  part  of  any  special  law 
relating  to  Appleton,  but  remained  a  general  law,  and  were 
not  changed  in  character  by  the  fact  that  a  city  had  chosen  to 
adopt  it.  H>id, 

9.  Sec.  926 — 11,  Stats.  1898,  governing  cities  operating  under  spe- 

cial charters,  is  a  general  law,  applicable  to  a  valid  legislative 
class  of  cities,  namely,  all  cities  operating  under  a  special 
charter.  Ibid. 

10.  While,  in  cases  of  extreme  doubt,  the  fact  that  great  mischief 

may  result  from  frequent  and  long  continued  violation  of  law 
by  municipalities  may  be  weighty,  it  does  not  justify  courts  in 
disregarding  and  overriding  plain  and  Imperative  statute  law. 

Ibid, 
Waterworks:  Rates:  Meters.    See  Ckrtiobabi,  8. 

11.  By  ch.  162,  Laws  of  1887,  amending  the  charter  of  the  city  of 

La  Crosse,  there  was  established  a  new  department  of  the  city 
government,  known  as  the  ''board  of  public  works."  Such 
board  was  thereby  given  power,  subject  to  approval  by  the 
common  council,  to  make  by-laws,  rules  and  regulations  in 
relation  to  the  waterworks  of  the  city,  and  therein  to  fix  uni- 
form water  rates  to  be  paid  for  use  of  water  furnished  by  such 
waterworks.  Such  powers  had  theretofore  been  conferred  by 
the  charter  on  the  common  council,  but  by  the  amendment  the 
authority  of  the  common  council  "to  establish  water  rates  to 
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be  paid  by  persans  ufiing  the  water"  was  eliminated.  The 
amendment  further  provided  that  the  common  council  should 
have  power  "by  ordinance  to  make  and  enforce  all  needful 
regulations  for  ascertaining  the  amounts  to  be  paid  as  water 
rates  by  persons  using  the  water."  Held,  that  the  dropping 
from  the  enumerated  powers  of  the  common  council  the  un- 
limited power  to  flz  water  rates,  and  transferring  unlimited 
authority  in  the  matter  to  the  board  of  public  works,  its  action 
not  to  have  the  force  of  law  until  approved  by  the  common 
council,  made  that  method  of  dealing  with  that  subject  exclu- 
sive, and  the  common  council  was  empowered  to  fix  water 
rates  only  by  acting  upon  the  recommendation  of  the  board  of 
public  works.    State  ex  rel.  Hallauer  v.  Oosnelt,  606 

12.  Where  a  city  charter  authorizes  the  common  council,  by  ordi- 

nance, to  make  and  enforce  all  needful  regulations  for  ascer- 
taining the  amounts  to  be  paid  as  water  rates  by  persons  using 
the  water,  and  necessary  and  expedient  to  protect  such  water- 
works and  the  use  thereof,  and  the  whole  scheme  of  the  charter 
provision  is,  that  the  consumer  shall  bear  all  the  expense 
necessary  to  enable  him  to  take  water  from  the  public  supply 
in  the  water  mains,  a  requirement  contained  in  an  ordinance^ 
adopted  by  the  common  council,  that  the  consumers,  in  cer- 
tain cases,  at  their  own  expense  provide  and  use  meters,  and 
keep  them  in  repair,  is  legitimate.  Ibid. 

13.  In  such  case,  the  provisions  of  the  ordinance  requiring  con- 

sumers using  service  pipes  above  a  certain  diameter  to  furnish 
meters,  and  leaving  it  optional  with  consumers  using  service 
pipes  below  that  diameter,  is  not,  as  a  matter  of  law,  an  un- 
reasonable classi^cation.  Ibid. 

BidewaJks:  Injuries  from  defects:  Primary  liability  of  lot  owner. 

14.  Under  the  charter  of  the  city  of  Fond  du  Lac  (ch.  152,  Laws  of 

1883),  a  party  suffering  injury  by  reason  of  a  sidewalk  being 
out  of  repair  must  exhaust  his  remedy  against  the  lot  owner, 
as  a  condition  precedent  to  his  right  to  maintain  an  action 
against  the  city.  In  an  action  against  said  city  for  injuries 
occasioned  by  a  defective  sidewalk,  in  which  the  lot  owner  was 
joined,  there  was  failure  to  plead  and  prove  that  plaintiff  had 
exhausted  her  remedy  against  the  lot  owner.  Held,  that  the 
action  against  the  city  could  not  be  maintained,  and  it  was 
not  error  to  enter  judgment  In  favor  of  the  city.  Gordon  v. 
Sullivan,  543 

15.  In  such  action,  no  claim  was  made,  either  in  the  pleadings  or 

upon  the  trial,  that  recovery  was  sought  for  an  original  faulty 
construction  of  the  sidewalk,  but  the  distinct  claim  was  made 
from  beginning  to  the  end  of  the  trial  of  failure  to  repair.  The 
complaint  was  not  amended.  There  was  some  slight  testimony, 
which  incidentally  crept  into  the  case,  from  which  original 
faulty  construction  might  be  claimed.  Held,  that  it  was  too 
late  to  make  claim,  for  the  first  time  in  the  supreme  court, 
that  the  provisions  of  the  charter  of  Fond  du  Lac  (requiring 
exhaustion  of  remedy  against  lot  owner  before  action  against 
city  could  be  maintained)  did  not  apply  to  cases  of  original 
faulty  construction.  Ibid. 

[16.  Whether  under  the  charter  of  Fond  du  Lac  (ch.  152,  Laws  of 
1883),  there  is  a  different  rule  as  to  bringing  actions  against 
the  city  based  on  negligence  occasioned  by  an  original  faulty 
Vol.  116—46 
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construction  of  a  sidewalk,  from  that  occasioned  by  neglect  to 
keep  in  repair,  not  decided.]  ij)id, 

17.  In  an  action  against  a  city  and  lot  owner  for  personal  injuries 

occasioned  by  lack  of  repair  of  a  sidewalk,  it  is  not  error  to  ex- 
clude statements  of  a  witness  as  to  the  condition  of  the  walk 
at  times  which  he  was  unable  to  locate  as  being  anywhere  near 
the  time  of  the  injury.  jMd. 

18.  In  such  case,  it  is  not  error  to  exclude  statements  of  a  witness 

that  the  condition  of  the  sidewalk  was  bad.  Such  statements 
are  mere  conclusions  and  invade  the  province  of  the  Jury.    Ibid. 

Streets.  See  Municipal  Ck)BPoaATioNB,  8.  Qtro  Wabbanto.  Rail- 
roads, 1,  2. 

Actions  against.    See  Cebtiobabi,  2. 

Municipal  Bonds.    See  Municipal  Cobfobations,  4,  5. 

Mutual  Benefit  Associations.    See  Insubancb,  13-26. 

Mutuality.    See  Contracts,  5. 

Mutual  Mistake.    See  Bills  and  Notes,  2. 

NEGLIGENCE. 

See  Bills  and  Notes,  8.  Damages,  4.  Fbaud,  4,  7.  Highways. 
Master  and  Servant.  Municipal  Corporations,  1, 14-17.  Rail- 
roads, 3-12.    Street  Railways. 

1.  In  an  action  for  personal  injuries,  an  instruction  to  the  Jury  de- 

fining "proximate  cause"  as  the  "direct  and  natural,"  and  the 
"direct  and  producing  cause  without  the  existence  of  which  such 
injury  would  not  have  occurred,"  is  incorrect.  It  is  not  essen- 
tial that  the  negligence  complained  of  should  be  the  direct 
cause  of  the  injury.  It  is  sufficient  that  it  is  the  natural  and 
probable  cause,  from  which  an  ordinarily  prudent  and  intel- 
ligent person  ought,  in  the  exercise  of  such  intelligence,  to 
have  foreseen  that  an  injury  might  probably  result  from  the 
alleged  negligence  under  like  circumstances.  Meyer  v.  Mil- 
toaukee  E.  R.  d  L,  Co.  336 

2.  In  an  action  for  personal  Injuries  happening  through  the  al- 

leged negligence  of  defendant,  an  instruction  on  the  question 
of  proximate  cause,  in  substance,  that  the  Injury  resulting  from 
the  negligent  act  must  be  such  as  a  person  of  ordinary  intelli- 
gence and  prudence  would,  in  the  light  of  the  surounding  cir- 
cumstances, have  reasonably  foreseen  as  the  probable  result  of 
such  want  of  care,  criticised.  The  expressions  **ouffhi,'^ 
**8hould'*  or  **might  naturally"  in  place  of  **u>ould"  are  more  ac- 
curate and  ought  to  be  used.  Ibid. 

8.  In  such  case,  instructions  declaring  the  necessity  that  the  ordi- 
narily intelligent  and  prudent  man  ought  to  have  foreseen  not 
alone  that  some  injury,  but  "such  injury**  as  in  fact  resulted, 
states  the  rule  governing  proximate  causation  too  stringently. 
It  suffices  to  charge  a  person  with  liability  for  a  negligent  act, 
if  some  injury  to  another  ought  reasonably  to  have  been  fore- 
seen as  the  probable  result  thereof  by  the  ordinarily  intelligent 
and  prudent  person  under  the  same  circumstances,  even  though 
the  specific  injury  might  not  be  so  foreseeable.  Ihid. 

4.  In  an  action  for  personal  injuries  caused  by  alleged  negligent 
acts,  instructions  requiring  the  Jury,  In  order  to  ascribe  the 
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Injury  to  defendant,  to  go  further  than  the  law  requires,  are 
not  prejudicial  on  defendant's  appeal.  Ibid. 

5.  The  rule  that  contributory  negligence  Is  not  a  defense  to  an  in- 

tentional wrong  does  not  apply  to  a  situation  where  negligence 
is  so  Inexcusable  as  not  to  be  really  a  contributing  cause,  but 
to  be  really  a  cause  interyening  between  the  wrong  and  the  In- 
Jury  as  the  real  producing  cause  thereof.  BostuHck  v.  Mutual 
Life  Ins.  Co.  392 

6.  He  who  is  inexcusably  negligent  in  a  business  transaction  for- 

feits the  right  to  Judicial  remedies  for  relief,  and  not  because  of 
any  favor  or  indulgence  which  the  law  extends  to  the  wrong- 
doer, but  because  of  failure  on  the  part  of  the  injured  person  to 
exercise  that  care  for  his  own  protection  which  the  policy  of  the 
law  requires  as  a  condition  of  its  protection,  such  policy  being 
to  aid  only  those  who  exercise  some  reasonable  care  to  guard 
their  own  interests.  Ihid. 

7.  Negligence  of  a  person  in  not  asserting  his  right  against  an- 

other by  whom  he  has  been  defrauded  In  a  business  transaction, 
is  not  a  defense,  strictly  so  called,  to  an  action  on  the  former's 
part  for  redress,  but  is  evidence  of  submission  to  or  waiver  of 
the  wrong,  more  or  less  strong  according  to  the  circumstances, 
and  may  be  conclusive  evidence  thereof;  or,  it  may  be  so  gross 
as  to  forfeit  such  person's  right  to  Judicial  redress;  or,  in  con- 
nection with  some  injury  to  the  wrongdoer,  it  may  operate  to 
estop  such  person  from  claiming  redress  for  the  wrong  first  in- 
flicted. Ibid. 

8.  Where  a  Jury  upon  sufficient  testimony  have  found  that  an  oc- 

currence was  a  pure  accident,  without  negligence  on  either 
side,  the  defendant  is  entitled  to  judgment.    Miller  v.  Casco, 

510 

t^BGOTiABLB  Pafeb.  See  Attobnet  and  Client,  1.  Bnxs  and  Notes. 
Husband  and  Woe.    Judgments,  8. 

NEW  TRIAL. 
See  Appeal,  5,  16.    Railboads,  4.    Street  Raelwats,  1. 

1.  Where  the  court  has  granted  a  new  trial  on  terms,  and  nothing 

appears  in  the  record  to  the  contrary,  the  fact  that  no  ground 
is  stated  by  the  trial  court  for  its  ruling  raises  a  presumption 
that  it  was  granted  in  the  exercise  of  the  court's  discretion  be- 
cause dissatisfied  with  the  verdict.  Oiese  v.  Miltoaukee  E.  R. 
d  L.  Co.  66 

2.  An  order  granting  a  new  trial,  based  solely  on  the  legal  conclu- 

sion that  a  special  verdict  is  inconsistent  and  evasive,  is  not 
an  order  made  in  the  exercise  of  the  court's  discretion.  Miller 
V.  CoBCO,  510 

*NoN-LiABiLrrT"  Bonds.    See  Municipal  Cobpobations,  4,  6. 

Nonsuit.    See  Judgments,  4.    Railroads,  9. 

Notice.  See  Bills  and  Notes,  5.  Fbaud,  5.  Insubance,  26.  Jus- 
tices' Courts,  6,  7.  Landlord  and  Tenant,  1,  4.  Municipal 
cobpobations,  3.    sales,  5,  7-10. 

Novation.    See  Bills  and  Notes,  3. 

NxnsANCE.    See  Change  of  Venue.  1. 

OesTBUcnoNS.    See  Railboads,  10-12. 
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OvinoEBS.  See  Constitutxonal  LiA.w,  3-7.  Gobfcheatioks,  7-9.  Falsk 
Imprisonment,  1-3.    Highways.    I/Imitation  of  Actions,  3,  4. 

MUNIOIPAI.  GOBPORATIONS,   2.      ReGISTEB  OF  DEEDS.      SCHOOLS  AND 

School  Districts. 

Options.  See  Bills  and  Noras,  2.  Contracts,  6. 10, 11, 14-16.  Land- 
lord AND  Tenant,  4-7.    M(»t«agss. 

Ordinances.    See  Municipal  Corporations,  1.    Railroads,  1. 

Ordinary  Negligence.    See  Master  and  Servant,  6. 

Parol  Evidence.  See  Appeal.  7.  Bnxs  and  Notes,  2.  Contracts,  8. 
Equity,  3. 

Partixs.    See  Pleading,  8.    Schools,  8. 

Partition.    See  Shipping. 

Passengers.    See  Railroads,  3,  4. 

Personal  Injuries.  See  Damages,  4.  Highways.  Master  and  Serv- 
ant. Municipal  Corporations,  14-18.  Negligence.  Railroads, 
3-9.    Street  Railways. 

PHYSICIANS  AND  SURGEONS. 
See  Pleading,  1,  2. 

1.  Where  the  court,  in  an  action  on  quantum  meruit  for  a  physi- 

cian's services,  ruled  that  there  was  no  proof  of  breach  of  war- 
ranty, and  that  the  only  question  was  the  value  of  the  services 
rendered,  it  is  prejudicial  error  to  give  an  instruction,  in  sub- 
stance, that  if  plaintiff,  as  an  inducement  to  be  permitted  to 
perform  an  operation,  assured  and  guaranteed  relief  or  recov- 
ery from  the  operation,  and  defendant  relied  thereon,  the  jury 
might  take  those  facts  and  circumstances  into  consideration  in 
determining  the  value  of  the  services.    Ladd  v,  Witte,  35 

2.  In  such  case  the  amount  of  damages  demanded  was  $100,  and 

there  was  no  evidence  to  support  a  verdict  for  less  than  $50. 
Held,  that  an  instruction  that  if  the  Jury  "should  be  of  the 
opinion  that  the  services  were  of  value  to  defendant,"  they 
must  determine  the  value,  under  all  the  credible  evidence,  at 
any  amount  up  to  $100,  is  erroneous,  as  indicating  to  the  Jury 
the  existence  of  evidence  to  Justify  a  verdict  for  any  sum  be- 
tween zero  and  flOO.  Ibid. 

3.  In  the  absence  of  an  express  agreement  to  the  contrary,  a  physi- 

cian or  surgeon  who  brings  to  the  service  rendered  due  skill 
and  care,  earns  the  reasonable  and  customary  fee  therefor, 
whether  the  outcome  be  beneficial  to  the  patient  or  the  reverse. 

IJ>id. 

4.  Where  in  an  action  on  quantum  meruit  for  a  physician's  serv- 

ices, there  is  no  conflict  in  the  evidence  of  experts  as  to  the  rea- 
sonable value  of  the  services  rendered,  the  jury  cannot  disre- 
gard the  same,  and  use  their  own  Judgment  in  determining 
their  value.  IJHd,  . 

5.  In  an  action  on  quantum  meruit  for  a  physician's  services,  it  is 

not  prejudicial  error  to  refuse  to  Instruct  the  jury  that  plaintiff 
is  not  precluded  from  recovering  more  than  $50  by  reason  of 
having  originally  sent  his  bill  for  that  amount,  where  the  court, 
in  the  general  instructions^  had  charged  the  jury  to  allow  such 
sum  as  the  evidence  proved  the  value  of  the  service  to  be.  up 
to  1100.  ibid. 
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PLBADINO. 


Bee  Actions,  1,  2.  Bills  and  Notes,  2,  3.  Gobpobations,  3,  11.  De> 
BCXNT.  Equitt,  1,  2.  Injunction.  Insurance,  20.  Judgments, 
8.  Limitation  or  Actions,  4,  5.  Schools  and  School  Dis- 
tricts, 1.    Trusts  and  Trustees,  2,  3.    Vendors,  1-3. 

1.  A  physician  brought  an  action  on  quantum  meruit  in  justice's 

court  for  services.  After  appeal  taken,  defendant  was  permit- 
ted by  the  appellate  court  to  amend  his  answer  and  plead  as  a 
counterclaim  a  misrepresentation  by  plaintiff  that  the  medical 
serrices  were  necessary.  Held,  that  the  counterclaim  arose  out 
of  the  same  transaction  stated  in  the  complaint,  and  was  prop- 
erly pleadable.    Ladd  v.  Witte,  36 

2.  In  such  case  the  ruling  allowing  the  amendment.  If  erroneous, 

cannot  be  ]^re judicial  to  plaintiff,  where  the  court,  at  the  close 
of  the  evidence,  withdrew  the  counterclaim  from  the  jury,  and 
directed  them  not  to  consider  the  same  or  allow  anything 
thereon.  Ihid, 

8.  Where  a  complaint  attempts  to  state  two  causes  of  action,  and  the 
facts  in  either  are  insufficient  to  constitute  a  good  separate 
cause  of  action,  a  demurrer  will  not  lie  for  misjoinder.  Koepke 
17.  Winterfleld,  44 

4.  A  joint  demurrer  to  a  complaint  for  insufficiency  on  behalf  of 
several  defendants  is  bad  if  the  complaint  states  a  cause  of 
action  against  any  one  of  them.    Boyd  v.  Mutual  Fire  Asso. 

155 

6.  In  an  action  by  creditors  and  the  receiver  of  an  insolvent  cor- 
poration against  stockholders,  officers  and  directors,  and  a 
former  receiver  thereof,  allegations  that  the  former  receiver 
collected  various  sums  of  money  belonging  to  the  corporation, 
both  before  and  after  his  appointment,  which  he  converted  to 
his  own  use,  and  also  gross  mismanagement  as  receiver,  states 
a  cause  of  action  against  him  in  favor  of  the  plaintiff  receiver, 
but  not  in  favor  of  the  creditors  of  the  corporation.  Ibid. 

6.  Where  each  of  several  demurrers  to  a  complaint  is  based  on 

an  alleged  misjoinder  of  several  causes  of  action,  and  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion as  to  one,  such  cause  of  action  will  not  be  considered  in 
determining  the  alleged  misjoinder.  Ihid. 

7.  A  complaint  by  certain  creditors  and  the  receiver  of  a  corpora- 

tion against  a  former  receiver  and  directors  and  stockholders, 
stating  an  independent  cause  of  action  against  such  former 
receiver  in  favor  of  the  new  receiver,  and  also  stating  a  cause 
of  action  in  favor  of  the  creditors  against  the  directors  and  cer- 
tain shareholders,  is  held  bad  for  misjoinder  of  causes  of  action. 

Ihid. 

8.  Demurrer  to  a  complaint  for  misjoinder  of  causes  of  action  does 

not  raise  the  question  of  misjoinder  of  parties  plaintiff.  Somer- 
vaill  V.  McDermott,  504 

9.  Where  a  demand,  not  embraced  in  the  action,  might  require 

defendant  to  bring  his  evidence  from  a  considerable  distance, 
and  can  be  made  the  subject  of  an  independent  action,  it  is  no 
abuse  of  discretion,  after  both  parties  have  rested,  and  a  motion 
to  direct  a  verdict  has  been  argued,  to  refuse  to  permit  an 
amendment  of  the  complaint  so  as  to  state  a  cause  of  action 
thereon  on  quantum  meruit.    Jacohson  v.  Tallard,  662 
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PowEB  or  Sale.    See  Wills,  1-4. 

Pbaotioe.      See    Appeal.      Attaohicent.      Attornet    and    Client. 
Change  of  Venoe.    Contracts,  2.    Bquttt,  8.    Bzeotttobs  ani> 

ADMINISTEtATOBS,    2-6.      FALSE   IMPRISONMENT,    1,   2.      JTTDOMENTS. 

Mandamus.    Trials. 
Prater  for  Relief.    See  Judgments,  8. 
Precise  Date  of  Offense.    See  Assault  and  Batikbt,  1. 
Presumptions.    See  Deeds.    Evidence,  1,  2.    IIiaud,  2,  6.    Justices* 

Courts,  2.    Mandamus,  2.    New  Trial,  1.    Trials,  6.    Wills,  7. 

PRINCIPAL  AND  AGENT. 

See  Contracts,  16,  16.    Equity,  1,  2.    Insurance,  22.    Landlord  and 

Tenant,  2,  3.    Sales,  1,  6. 

While  an  agent  may  not  do  everything  his  principal  may  do, 
where  a  representation  by  the  agent  directly  appertains  to  and 
becomes  a  necessary  part  of  the  transaction  under  considera- 
tion, and  an  inducement  to  its  acceptance  by  the  party  to  whom 
the  representation  is  made,  it  may  be  said  that  such  matter 
falls  "within  the  scope  of  the  agency."    Matteaon  v.  Rice,      328 

Principal  and  Surety.     See  Executors  and  Administrators.  7-13. 
Husdand  and  Wife,  2,  4. 

Priorities.    See  Building  and  Loan  Associations,  1,  4. 
Private  Laws.    See  Building  and  Loan  Associations.  2.    Constitu- 
tional Law,  1,  7. 

Privity.    See  Contracts,  18-23. 

Probasle  Cause.    See  Garnishment,  1. 

Process.    See  Attachment.    Garnishment.    Summons. 

Promissory  Notes.     See  Attorney  and  Client.     Bills  and  Notes^ 

Husband  and  Wife.    Judgments,  8. 
Promoters.    See  Corporations,  1-3. 

Proof. 

Of  loss.    See  Insurance,  22-24. 

Of  service.    See  Summons,  5.  6. 

Proximate  Cause.    See  Negligence,  1-8.    Railroads,  8,  11,  12. 

Public  Policy.     See  Building  and  Loan  Associationb.     Constitu- 
tional Law,  2.    Insurance,  13. 

Publication  of  Summons.    See  Summons,  1-4. 

Punitive  Damages.    See  Master  and  Servant,  4-6.    Railroads,  8. 

Qualification.    See  Jurors. 

QUO  WARRANTO. 

1.  A  private  corporation  Is  a  "person"  within  the  meaning  of  sec. 

3466,  Stats.  1898,  providing  that  an  action  may  be  brought  by 
the  attorney  general  in  the  name  of  the  state  "when  any  person 
shall  usurp,  intrude  into  or  unlawfully  hold  or  exercise  any 
public  ofRce,  civil  or  military,  or  any  franchise  within  the 
state."    State  ex  rel.  Vilter  M.  Co.  v.  M.,  B.  d  L.  O,  R.  Co.      142 

2.  A  street  railway  franchise  to  operate  a  system  of  street  railways 

in  a  city,  using  the  streets  and  alleys  for  that  purpose,  is  a 
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"franchise"  within  the  meaning  of  said  sec.  3466.  The  state 
may  by  quo  toarranto  inquire  into  the  title  by  which  it  is  held, 
and,  if  the  party  assuming  to  exercise  it  has  no  title  thereto, 
judgment  of  ouster  will  be  rendered.  I1)id, 

8.  Under  said  sec.  3466,  Stats.  1898,  a  commercial  railroad,  by  a 
formal  acceptance  under  seal,  as  the  ordinance  required,  ac- 
cepted a  franchise  to  construct  and  maintain  a  street  railway 
over  certain  streets  in  the  city  of  Milwaukee.  Held,  that  it  was 
holding  and  exercising  the  franchisid,  attempted  to  be  granted, 
within  the  meaning  of  sec.  3466,  Stats.  1898,  as  fully  as  if  it 
had  started  to  build  its  structure.  Ihid. 

RAILROADS. 
See  Quo  Warranto.     Street  Railways. 

Franchise  to  occupy  street:  Power  to  accept, 

"L  A  city  ordinance  granted  to  a  commercial  railroad,  organized 
under  sec.  1820,  Stats.  1898,  "its  successors  and  assigns/'  the 
right  to  construct  an  elevated  railroad  over  certain  streets, 
many  of  which  contained  surface  street  railways.  The  ordi- 
nance was  denominated  a  franchise;  contemplated  the  erection 
of  passenger  stations,  etc.;  limited  the  rate  of  fare  within 
the  city;  required  the  carriage  of  policemen,  firemen  and 
health  oflftcers  free,  and  required  the  company  to  build  and 
maintain  certain  bridges  for  the  accommodation  of  teams  and 
foot  passengers  as  well  as  its  trains.  Held,  that  the  ordinance 
attempted  to,  and  did,  grant  a  franchise  to  operate  an  elevated 
street  railway,  under  sec.  1862,  Stats.  1898,  and  that  it  was  not 
a  mere  code  of  police  regulations,  regulating  the  use  of  the 
right  conferred  on  commercial  railroads  by  sec.  1828,  Stats. 
1898,  to  build  and  maintain  their  road  across  or  along  any 
street.    Btate  ex  reh  Vilter  M.  Co.  v.  Jf .,  B.  d  L.  G.  R.  Co.      142 

2.  An  ordinary  commercial  railroad  organized  under  sec.  1820, 
Stats.  1898,  is  not  endowed  with  the  power  to  accept  street 
railway  franchises  under  said  sec.  1862,  Stats.  1898.  IMd. 

Injuries  to  passengers:  Damages, 

3:  In  an  action  against  a  railroad  company  for  personal  injuries 
caused  by  a  collision,  actionable  negligence  was  admitted. 
Punitory  damages  could  not  be  recovered  because  negligence 
of  defendant's  servants  was  not  shown  to  have  been  either 
authorized  or  approved  by  it.  Plaintiffs  counsel  throughout 
the  trial  made  contentions  (with  which  the  rulings  of  the  court 
were  in  harmony)  that  the  defendant  was  guilty  of  gross  and 
criminal  negligence;  that  mere  compensation  to  plaintiff,  in 
view  of  the  enormity  of  defendant's  fault  would  be  inadequate, 
and  appealed  to  the  jury  to  fix  compensatory  damages  vtrith 
regard  to  defendant's  ability  to  respond.  Held,  that  although 
the  jury  found  there  was  no  gross  negligence,  the  erroneous 
admission  of  evidence  of  gross  negligence  was  prejudicial 
error.    Rueping  v,  0,  d  N,  W.  R.  Co,  625 

4.  In  an  action  for  personal  injuries  suffered  in  a  railroad  collision 
it  appeared,  among  other  things,  that  plaintiff,  a  man  forty- 
five  years  old,  engaged  in  office  work,  suffered  a  compound 
fracture  of  his  leg  below  the  knee;  that  there  was  no  evidence 
of  great  pain,  or  of  probable  future  suffering;  that  recovery 
had  been  rapid;   that  he  was  able  to  attend  to  his  business 
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substantially  as  before,  and  that  his  only  permanent  difflculty 
was  a  looseness  in  the  knee  Joint,  permitting  a  slipping  out- 
ward as  the  weight  of  the  body  was  thrown  upon  the  Imperfect 
limb.  Held,  that  a  verdict  for  |12,000  damages  was  largely  in 
excess  of  what  was  warranted  by  the  evidence  and  the  law,  and 
that  a  new  trial  should  be  granted  unless  plaintiff  remitted  all 
damages  in  excess  of  $2,500.  Ibid. 

Injury  to  bystander:  Negligence  of  engineer. 

5.  Upon  the  evidence  in  this  case  it  is  held  to  have  been  a  question 

for  the  Jury  whether  a  torpedo  placed  upon  the  track  In  front  of 
an  engine  was  put  there  by  the  fireman  without  the  knowledge 
of  the  engineer,  or  by  the  engineer  himself.  Euting  v.  Chicago 
d  N.  W,  R.  Co.  13 

6.  Railroad  torpedoes  should,  as  matter  of  law,  be  considered  as 

dangerous  agencies.  Ibid, 

7.  An  engineer  in  whose  custody  a  railway  company  has 'placed 

torpedoes  to  be  used  only  as  signals  to  trains,  who  for  his  own 
amusement  puts  one  of  such  torpedoes  upon  the  track  in  dan- 
gerous proximity  to  third  persons,  and  then  moves  his  engine 
over  it,  causing  it  to  explode  and  injure  one  of  such  persons, 
is  not  acting  beyond  the  scope  of  his  employment,  but  is  violat- 
ing a  duty  resulting  from  such  employment,  and  the  company 
is  responsible  for  his  acts.  Ibid. 

8.  An  engineer  who,  knowing  that  a  torpedo  has  been  placed  upon 

the  track  in  front  of  his  engine  in  close  proximity  to  bystand- 
ers, moves  his  engine  over  it  in  the  course  of  his  employment, 
is  guilty  of  a  negligent  act  for  the  proximate  result  of  which 
the  railway  company  is  liable.  Ibid. 

Injury  to  employee:  Assumption  of  risk:  Negligence  of  fellow  serv* 
ant. 

9.  PlaintifP  was  Injured  while  assisting  in  unloading  a  car  loaded 

with  lumber.  The  lumber  consisted  of  a  tier  of  planks  along 
each  side  of  the  car,  between  which  lumber  of  various  sizes  had 
been  thrown  in.  The  tiers  of  planks  were  retained  by  stakes 
fitted  into  sockets  along  the  outer  edges  of  the  car.  The  car 
was  tilted  so  that  one  side  was  lower  than  the  other.  While  the 
car  was  being  unloaded,  one  of  the  gang  of  laborers  in  which 
plaintift  was  working,  and  In  his  presence,  knocked  out  £he 
stakes  on  the  lower  side  of  the  car,  lumber  was  pushed  out  over 
the  tier  of  plank  on  that  side,  and  a  few  minutes  after  the  piles 
on  that  side  fell  on  plaintiff  Held,  that  a  nonsuit  was  proper, 
since,  if  the  pile  fell  from  the  mere  action  of  physical  forces, 
the  conditions  were  obvious,  and  assumed  by  plaintiff,  and  if 
from  the  removal  of  the  stakes,  or  from  pushing  lumber  over 
an  unsupported  pile,  the  negligence  was  that  of  a  fellow  serv- 
ant. Schultz  V.  C,  M.  ds  St.  P.  R.  Co.  31 
Waters:  Bridges:  Obstructions. 

10.  Where,  in  an  action  against  a  railroad  company  for  damages  to 

lands  caused  by  the  overflow  of  a  stream  obstructed  by  a  bridge 
erected  and  maintained  by  defendant,  there  was  no  material 
issue  presented  by  the  testimony  except  as  to  the  amount  of 
damages,  errors  in  instructions  to  the  Jury  in  submitting  other 
questions  aro  immaterial.    Bchmeckpepper  v.  C.  d  N.  W.  R.  Co. 

592 

11.  In  an  action  for  damage  to  land  from  overflow  caused  by  an  em- 

bankment built  by  defendant  with  Inadequate  provision  for 
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carrying  off  the  water  of  a  stream,  it  is  not  necessary  to  a  re- 
covery that  the  particular  damage  caused  should  have  been 
within  the  anticipation  of  a  reasonably  prudent  person.  Ibid. 
12.  In  an  action  for  damages  to  land  due  to  an  embankment  built 
by  defendant,  with  inadequate  provision  for  carrying  off  the 
water  of  a  stream,  causing  an  overflow  of  water  during  a  speci- 
fied storm,  the  evidence  of  damage  was  confined  to  that  of  ex- 
perts, who  testified  to  examinations  of  the  land  just  before  and 
just  after  that  storm.  Held,  that  it  was  immaterial  whether 
other  storms,  preceding  and  subsequent  to  the  storm  specified, 
did  or  did  not  cause  damage.  Ibid, 

Ratifigation.    See  AsBrrRAXioif,  6,  6.    Master  and  Sebvant,  4-6. 
Real  Property.     See  Fixtures.     Husband  and  Wote,  5-7.     Insur- 
ance, 8.    Liens.    Mortgages.    Vendors. 
Receiptor.    See  Attachments,  7. 

Receipts.      See    Evidence,    3,    4.      Reformation    of    Instruments. 
Trial,  7. 

Rescission.    See  Action,  4.    Buiij>ing  Contraots,  1.    Contracts,  19. 

Fraud,  8-12.    Insurance,  18.    Mibtaex. 
Recording  of  Instruments.    See  Deeds. 


REFORMATION  OF  INSTRUMENTS. 

See  Trial,  7 

On  the  issue  whether  a  written  receipt  for  the  payment  of  money 
should  be  reformed,  so  as  to  express  that  the  amount  paid  was 
in  full  payment,  settlement,  satisfaction  and  discharge  of  any 
and  all  claims  held  by  the  receiptor,  the  evidence  (stated  in  the 
opinion)  is  held  to  establish  the  right  of  such  reformation. 
Kammermeyer  v.  Hilz,  813 


REGISTER  OF  DEEDS. 

See  CoNSTrrunoNAL  Law,  3-7. 

Prior  to  the  time  ch.  169,  Laws  of  1895,  took  effect,  the  register 
of  deeds  of  Milwaukee  county  was  compensated  by  fees  and  not 
by  a  salary,  but  that  statute  placed  his  office  on  a  salary  basis, 
and  provided  that  the  register  should  quarterly  pay  to  the 
county  treasurer  all  fees  and  emoluments  of  "every  kind" 
received  by  him  as  register.  Such  provision  was  continued  in 
the  revision  of  1898  which  took  effect  September  1,  1898. 
Held,  that  such  statutory  provisions  embraced  fees  for  register- 
ing of  births,  marriages,  and  deaths.    Verges  v,  Miltoaukee  Co. 

191 

Relatives.    See  Executors  and  Administrators,  1. 

Remarks  of  Counsel.    See  Appeal,  8,  9.    Evidence,  4.    Railroads,  4. 

Remainders.    See  Wills,  12, 13. 

Repeal  of  statute.    See  Building  and  Loan  Associations,  4. 

Replevin.    See  Judgments,  3. 

Representations.     See  Pleading,  1.     Principal  and  Agent.     War- 
ranty. 
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RES  ADJUDICATA. 

See  Wnxs,  13. 

Where  a  trial  court  refuseB  to  dlssolye  an  injunctioii  such  rul- 
ing Is  not  res  adjudicata  on  appeal.    Madden  v.  Kinney,      661 
Resultinq  Tkusts.    See  Action,  2. 
Revocation.    See  Contracts.  15. 

SALES. 

See  Bills  and  Notks,  6.    Contracts,  2-13.    Custom  Aim  Usage,  1. 

Damages,  1-3. 

1.  Defendant  ordered  a  machine  through  plaintiff's  agent,  the  writ- 

ten order  stipulating  that  the  machine  was  guaranteed  to  give 
"entire  satis jbictlon."  Plaintiff  wrote  defendant  asking  for 
"confirmation  of  the  order/'  stating  that  he  did  not  like  the 
term  "entire  satisfaction."  Defendant  in  reply  stated  that, 
after  being  thoroughly  tested,  If  the  machine  proved  as  repre- 
sented he  would  keep  It,  and  pay  for  it,  and  referred  to  the 
original  written  order  as  a  "conditional  order."  Held,  that  the 
subsequent  correspondence  In  no  way  changed  the  terms  of  the 
order.    Weeks  v.  Robert  A.  Johnson  Co.  105 

2.  A  contract  for  the  sale  of  a  machine  was  on  a  printed  form,  and 

the  written  part  of  the  order  stated  that  entire  satisfaction  was 
guaranteed.  On  the  margin  there  was  printed  "Goods  shipped 
at  buyer's  risk"  and  "all  claims  for  deficiencies  must  be  made 
within  fifteen  days  after  receipt  of  goods."  Held,  that  such 
printed  matter  did  not  destroy  or  change  the  terms  and  condi- 
tions written  in  the  order.  Ibid. 

3.  Defendant  purchased  a  machine  from  plaintiff  on  condition  that 

it  worked  satisfactorily.  In  attempting  to  use  it  he  spoiled  con- 
siderable material,  -and,  at  plaintiff's  request,  had  a  duplicate 
part  made  for  one  portion.  After  having  decided  that  it  was 
not  satisfactory,  defendant  offered  to  return  the  machine  to  the 
plaintiff  on  receipt  of  payment  for  the  material  damaged  and 
his  expenditures  for  the  duplicate  part.  Sec.  3345,  Stats.  1898, 
provides  that  "every  consignee  of  property  shall  have  a  lien 
thereon  for  any  money  advanced  by  him  to  or  for  the  use  of  the 
person  in  whose  name  the  shipment  of  such  property  is  made." 
Held,  that  the  mere  fact  that  defendant  proposed  to  return  the 
machine  upon  receipt  of  payment  for  his  whole  claim,  including 
that  for  damaged  material  for  which  he  had  no  lien,  was  not  a 
waiver  of  the  lien  for  his  expenditures  in  supplying  the  dupli- 
cate part.  Ibid. 

4.  In  such  case  the  retention  of  the  machine  did  not  amount  to  an 

acceptance.  Ibid. 

5.  Defendant  ordered  a  machine  of  plaintiff's  agent,  to  be  accepted 

if  satisfactory,  and,  having  difficulty  with  it,  notified  plaintiff, 
who  answered  that  he  had  written  the  agent;  that  the  agent 
would  go  and  see  the  machine,  and  expressed  confidence  that 
matters  would  be  satisfactorily  arranged.  Plaintiff  testified 
that  he  had  "turned  the  matter  over  to"  the  agent.  When  de- 
fendant made  claim  for  certain  damaged  material,  plaintiff 
stated  he  would  see  the  agent,  that  he  had  nothing  to  lose,  and 
that  he  would  look  to  the  agent  for  the  claim.    Held,  that  a  sub- 


Wis.] 


INDEX.  Y31 


sequent  notice  by  defendant  that  the  machine  was  unsatisfac- 
tory and  would  be  returned,  was  properly  sent  to  the  agent 

Ibid. 

S.  Defendant  ordered  from  plaintiff  a  "chocolate  dipping  machine/' 
agreeing  to  purchase  it  if  it  did  the  work  it  was  represented  to 
do.  PlaintifC  suggested  that,  In  order  to  run  the  machine  to  its 
guaranteed  capacity,  defendant  should  have  four  extra  screens, 
which  defendant  ordered  and  plaintiff  furnished.  The  screens 
'  constituted  a  part  of  the  machine,  and  were  of  no  use  in  any 
other  machine  or  for  any  other  purpose.  Held,  that  there  was 
no  foundation  for  ext^a  charge  for  the  screens.  Ihid. 

7.  By  a  contract  for  the  sale  of  an  electric  motor  the  seller  made 

certain  warranties,  and  it  was  agreed  if,  on  starting  the  motor, 
it  did  not  comply  with  the  warranty  the  purchaser  should 
"promptly  notify"  the  seller  at  his  address  "by  telegraph  or 
mail,  stating  wherein  said  machinery  is  faulty,"  no  time  limit 
being  stated.  Held,  that  compliance  with  such  requirement  was 
a  condition  precedent  to  the  existence  of  any  claim  under  the 
guaranty,  and  that  such  compliance  must  be  within  a  reason- 
able time  after  starting  the  motor.  Northern  E.  M.  Co.  v.  H.  M. 
Benjamin  0.  Co.  130 

8.  In  such  case,  a  delay  of  two  and  one  half  months  in  notifying  the 

seller  of  defects  claimed  to  exist,  is  not  a  reasonable  time. 

IMd. 

9.  In  such  case  notice  that  the  machine  "did  not  perform  the  work 

which  it  was  required  to  do"  does  not  comply  with  the  require-' 
ment  that  the  purchaser  should  notify  the  seller  "wherein  the 
machine  was  faulty."  Jhid. 

10.  The  seller  of  a  machine  warranted  it,  providing  the  purchaser, 
on  receiving  and  starting  the  machine,  promptly  notified  the 
seller,  by  mall  or  telegraph,  of  any  defects  claimed.  The  seller 
acted  upon  and  remedied  a  slight  defect,  which  developed  before 
the  machine  was  set  up.  There  was  evidence  that  communi- 
cations passed  between  the  seller  and  its  agent  about  the  pur- 
chaser's having  trouble  with  the  machinery  subsequent  to  the 
difficulty  that  was  remedied,  but  that  the  seller  did  not  act  on 
the  later  information.  Held,  that  the  seller  did  not  thereby 
waive  the  conditions  of  the  guaranty  requiring  notice.       Jhid. 

Salabt.  See  Constitutional  Law,  3,  6.  Municipal  Corpobations,  2. 
Registeb  of  Deeds. 

Satisfaction  of  Mobtoage.    See  Contbacts,  22,  23. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Sec.  614,  R.  S.  1878,  declared  that  the  several  boards  of  educa- 
tion in  cities  should  determine  what  school  books  should  be 
used,  and  that  any  such  board  might  be  authorized  by  the 
board  of  aldermen,  common  council,  or  trustees  to  purchase 
text  books  for  use  in  the  public  schools.  Sec.  515  declared  that 
such  board  should  be  charged  with  all  the  duties  imposed  on 
school  district  boards,  so  far  as  they  were  not  expressly  pro- 
vided for  or  limited  by  special  provisions  of  the  act  of  incor- 
poration, or  other  act  under  which  such  body  was  constituted, 
and  that  every  city  not  having  a  system  of  school  government 
specially  provided  by  law  should  be  governed  by  the  provisions 
of  ch.  27,  R.  S.  1878.    Sec.  514  was  amended  at  various  times 
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and,  as  amended  by  ch.  808,  Laws  of  1891,  was»  as  sec.  440a, 
re-enacted  verbatim  as  part  of  the  codification  of  the  school 
laws  of  1897  (ch.  854,  Laws  of  1897),  and  is  now  sec.  440a, 
Stats.  1898.  Sec.  615  was  dropped  out  of  the  codification  of 
1897,  but  less  than  four  months  thereafter  was  literally  re-en- 
acted by  the  same  legislature,  and  is  now  sec.  515,  Stats.  1898. 
The  charter  of  Fond  du  Lac  (sec.  10,  subch.  XV,  ch.  152,  Laws 
of  1883)  provides  that  the  board  of  education  "shall  establish 
the  text  books  to  be  used"  in  that  city.  Sec.  4986,  Stats.  1898, 
provides  that  the  laws  contained  in  the  Revised  Statutes  shall 
apply  to  and  be  in  force  In  each  city  in  the  state,  as  far  as  the 
same  are  applicable  and  not  inconHstent  with  the  charter  of 
any  such  city,  but  that  when  the  provisions  of  any  such  char- 
ter are  at  variance  with  the  provisions  of  the  Revised  Statutes, 
the  provisions  of  such  charter  sTiall  prevail  unless  a  different 
intention  is  plainly  manifested.    Held: 

(1)  That  neither  sec.  514,  as  it  existed  in  the  Revised  Stat- 
utes of  1878,  nor  as  modified  and  finally  reduced  to  the  form 
expressed  in  sec.  440a,  Stats.  1898,  took  away  any  of  the  pow- 
ers granted  by  ch.  152,  Laws  of  1883,  to  the  board  of  educa- 
tion of  the  city  of  Fond  du  Lac. 

(2)  That  such  board  of  education  had  the  power  to  make  an 
order  for  furnishing  text  books  in  the  public  schools  of  Fond 
du  Lac,  binding  upon  the  tax  payers  and  patrons  of  its  schools 
for  the  term  of  five  years,  without  the  approval  of  the  common 
council. 

(3)  That  such  board  of  education  having  such  power,  in  an 
action  to  restrain  the  execution  of  such  an  order,  allegations 
of  the  complaint  as  to  inexpediency,  impropriety,  and  bad  mo- 
tives of  certain  members  of  the  board  are  of  no  significance. 
Madden  v.  Kinney,  561 

2.  Under  the  charter  of  Fond  du  Lac  (ch.  152,  Laws  of  1883),  the 
board  of  education  has  the  power  to  establish  the  text  books 
to  be  used  in  such  city,  and,  acting  under  that  power,  such 
board  adopted  certain  text  books  "as  the  regular  text-books" 
in  the  branches  thereby  covered  "in  the  city  schools  of  Fond 
du  Lac  for  the  next  five  years"  then  following,  and  entered 
into  a  five-year  contract  with  the  publishers  to  furnish  to  pur- 
chasers the  latest  edition  thereof  at  certain  enumerated  prices. 
In  an  action  to  restrain  the  consummation  of  such  contract, 
the  complaint,  in  addition  to  setting  forth  the  facts  as  to  the 
contract,  contained  numerous  allegations  of  undue  influence 
brought  to  bear  upon  certain  members  of  the  board,  and  bad 
motives  on  their  part  in  the  action  taken.  A  preliminary  in- 
junction viras  granted  which  the  court  refused  to  dissolve. 
Held,  that  the  complaint  failed  to  state  a  cause  of  action  for 
an  injunction,  or  any  equitable  relief,  and  the  injunction  was 
improperly  granted  and  improperly  continued.  Ihid, 

&  Where  a  board  of  education  is  a  mere  agency  or  instrumentality 
of  tl^e  city  government,  and,  as  such,  incapable  of  being  sued, 
it  is  not,  as  such,  a  necessary  party  to  an  action  to  enjoin  the 
consummation  of  an  order  of  such  board  changing  the  school 
books  to  be  used  in  the  city  schools.  Ibid.. 

Scope  of  Agency.    See  Landlord  and  Tenant,  3. 

Separate  Estate.    See  Husband  and  Wife,  3. 

Service  of  Process.    See  Summons. 

Settlement.    See  Attorney  and  Client. 
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Shklving.    See  Loeks,  1. 

SiDXWALKS.    See  Muihoipal  Cobfobations,  14-18. 

SioNATUBES.    See  Bnxs  aitd  Notes,  1. 

SHIPPING. 

1.  Sec.  563,  R.  S.  of  U.  S.,  provides  that  the  federal  district  courts 

shall  have  excluslye  Jurisdiction  of  all  civil  causes  of  admiralty 
and  maritime  Jurisdiction,  "saving  to  suitors  In  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  Is  com- 
petent to  give  It."  Held,  that  the  Jurisdiction  of  federal  courts 
over  the  rights  of  part  owners  in  vessels  on  the  great  lakes  is 
not  exclusive,  and  that  a  suit  to  partition  such  a  vessel  be- 
tween tenants  In  common  is  maintainable  in  the  courts  of  Wis- 
consin.   Reynolds  v.  Nielson,  483 

2.  The  fact  that  the  admiralty  courts  have  no  admiralty  or  marl- 

time  Jurisdiction  to  compel  partition  of  a  vessel,  where  there  Is 
a  majority  owner,  does  not  affect  the  Jurisdiction  of  state  courts 
to  aftord  such  relief.  Ibid. 

SLANDER. 

Where,  In  an  action  for  slander,  the  speaking  of  the  slanderous 
words  Is  denied  by  the  defendant,  and  by  one  other  witness 
present  when  the  sdleged  slander  was  uttered,  the  Jury  is  Justi- 
fied In  finding  a  verdict  for  the  defendant.    Kelso  v.  Kuehh  495 
Special  Legislation.    See  Building  and  Loan  Associations. 

Special  Vebdiot.  See  Appeal,  13.  Bills  and  Notes,  7.  Contracts, 
6.  Gabnishment,  1.  Highways,  1.  Stbeet  Railways. 
Trial,  8. 

Specific  Performance.    See  Contracts,  15,  16. 

Standard  Policy.    See  Insurance,  1-7. 

Statute  of  Frauds.    See  Vendors,  6. 

Statute  of  Limitations.  See  Corporations,  10,  12.  Fraud,  10,  11. 
Evidence.  3.  Executors  and  Administrators,  11,  12.  Limita- 
tion of  Actions.    Trusts  and  Trustees,  1-3. 

Statute  of  Uses  and  Trusts.    See  Wills,  14. 

^  STATUTES. 

Enactment.    See  Constitutional  Law,  1,  2. 

Oonatitutionality.  See  Buildino  and  Loan  Associations,  1-3.  Con- 
stitutional Law. 

Amendment  and  repeal.    See  Buildino  and  Loan  Associations,  4. 

Municipal  Corporations,  6. 
Revision.    See  Municipal  Corporations,  6. 
General  and  special  or  local  lawsf    See  Building  and  Loan  Assooia- 

TioNS,  2,  3.    Constitutional  Law,  8,  4,  7. 
Federal.    See  Shipping. 
Titl€.    See  Building  and  Loan  Associations,  2,  3.    Constitutional 

Law,  3,  4. 
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Construction.  See  AonoN,  1.  Appeal,  1,  2,  8,  6.  Bttildino  Ain>  Loak 
Associations.  CJonstitutional  Law,  3-7.  Corporations,  1,  7, 
11,  12.  evidenge,  1.  executobs  and  administrators,  2,  8,  6. 
Husband  and  Wife,  6.  Insurance,  1-6,  9,  10,  12.  Judgments, 
1.  Landlord  and  Tenant,  1.  Liens,  1,  2,  5.  Municipal  Cor- 
porations, 2-9,  11,  14,  16.  Quo  Warranto.  Railroads,  1,  2. 
Reoister  of  -Deeds.  Sales,  3.  Schools  and  School  Districts, 
1,  2.  Summons,  8,  4.  Trial,  5.  Trusts  and  Trustees,  6. 
Vendors,  4,  6.    Wills,  1,  2,  12. 


STATUTES  CITED,  Etc. 


Constitution  of  Wisoonbin. 


Art. 


IV,  sec  18 
IV. 


IV, 

ly. 

IV. 

VIII, 

XI. 


81  -  - 
81,  subd.  6 
32    - 

1    - 

8    - 


79.  89.  191, 196 
192.200 
878,  566 
192.201 
-  373 
192,200 
878,  378 


Session  LawBp 


1851. 
186a 

186a 

1876. 
187a 

187a 

1883. 

188a 

188a 
188a 
188a 
188a 
188a 
188a 

1887. 
1887. 
1887. 
1889. 
1889. 

1891. 
1891. 
189L 
1891. 
1891. 
189L 
1891, 
1891. 
189a 
189a 
189a 
189a 

189a 
189a 
189a 


Oh.  168    -        -       - 

"  180.  sea  24 

•«  180,     "   25 

«  818     -       . 

«  3ia  sec.  1,  tit  12 

"  8ia    "  11,    *•     8 

**  152    - 

«*  152,suboh.XV 

**  152.      **     XV,  sea  5 

"  153    - 

"  153.Bubch.XV,8ealO 

"  251,  sea  8- 

"  441    -       -       -     864,366 

'«  441,  subch.  V,  sea  16  368. 
366 


-  217 

9 
9 
9 

9 

9 

548.562 

-  564 


566 
562 
562 
566 


162    - 
162,  sea  9- 
162.     •*    13 
326    - 
326,  sea  188 


25. 
40, 
40. 
40. 
40. 


6 

16 

16,  tit  9 

20 

20,  tit  8 


80a8ea2- 

876    -      207,  2ia  214,  218 

57    -       -       -  49,  51,  52 

274    -       -      875-«77,879 

311  368.  864,  869,  875-378 
311.  seoa  1,  2  -  -  869 
311.     «     1,2,8-       -    378 

312  864.  868,  869.  876-878 
169    191,  192, 196^  200,  201 


Session  Lawb^coil 


189a 
189a 

1895. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1899. 
1899. 
1899. 
1899. 
1899. 

1899. 
189a 
1899. 
1899. 
1901. 


Ch. 


169.  sea 
169.  « 
294  - 
58  - 
110  - 
185  - 
178  - 
354  - 
854  (sea 
868  - 
880  - 
880  (sea 
165  . 
198.  sea 


2- 
8- 


199.200 
.  200 


848 


.sea  188 


848,  sea 
848,  - 
348.  - 
848,  -• 
148  - 


-  867 

-  .   .  870 

-  870 

-  870 

-  566 
440a)  -   -  562 

-  r  79,  80,  88 
80.90 

-  567 
865,  871,  880 

-  844, 349 

-  364 

-  864 
86a  864^  866,  871. 

372,  874 


616) 
1- 


868,371 

86a  871 

863,871 

-  871 


60^611 

-  612 

-  612 
868,376 
86a  869. 

876-878 

-  566 

8 

-  10 

-  8 

-  10 
662 
566 


Revibed  Statutbb  of  186a 


Ch.  95,  sea  1    - 
"   95.    ♦*    8    - 


60.64 
60.64 


Revised  Statutes  of  187a 

Sections  412-^»8  (oh.  27)  662,  664- 

566 

SeotioA  514    -       661,562,666-^568 

616     -       -      662,665,566 

Sections  942,  948  868,  864,  866.  367 


Section    2087  - 

.     670.575 

Sections  2340,  2842  • 

60.64 

Section    2847  -       -       . 

.       .    212 

2869  -       .       . 

.        .    272 

•*         4985  -       -       . 

-    568 

«         4986  -       .       . 

-        -    568 

4987  -       -       - 

.        -    668 

&  &  R  ANNa  STATDTI& 
Section   764    -       -       -       -    196 
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STATUTKS  CITED,  E}ia— oon. 


STATtrras  OF  ISOa 


Statutks  or  1898— con. 


Section    440a  -       -     66%  666-668 

Section 

2780  .       - 

-        .    240 

«•         614    .       -       -       -    568 

«4 

2781   - 

286,  240,  241 

«         515    -        -        -    662,  567 

tt 

2736  -        - 

-     242. 248 

«         764    -        .        -     199,201 

i< 

2746  -        - 

-        -    236 

764a-       -       -       -    199 

Sections  2746,  2746  - 

-        -    241 

925—188  -     864,  865,  869, 

Section 

2863  .        - 

74,  76 

870,  872,  374,  379-881 

«« 

28b3  -        - 

-    504 

926—11    863-365.870.372, 

«( 

2891,  subd.  2 

-        -    1,3 

874,  876,  878-881 

M 

8050  - 

496,  500,  501 

927—1       -        -        -874 

M 

3070   -       - 

-     497.  501 

"         942    -      863.364,374,379 

Sections  8216-3228  - 

155,  156.  167 

943    868-867,372.875-381 

Section 

8218   -       . 

-    168 

«       1330    -        -        -    117,  120 

*< 

8219  - 

.        .    168 

1751    -        -     344,349,351 

u 

3223  -        - 

-    168 

"       1753  344,  345,  849.  850,  851 

M 

8226  -        - 

-        -     168 

Sections  1771  to  1791m  (ch.  86)    151 

t( 

8314  .    80,88-90,113,115, 

Section    1773    -        -       -    345,351 

288.  290 

1820    -      142,  143,  148,  150 

l< 

3315   .       118,116,288,290 

-       1828    -        .        -       -    148 

it 

8345   -        - 

-     105,  111 

«*       1828.8ubd.  5      -        -    149 

tt 

8466   -        - 

-     148,  151 

"       1862     -     148,149-151,154 

tt 

8466,  subd  1 

-     149 

-       1941—43     .        -     277,282 

M 

3681    - 

-     853, 356 

Sections  1941—43  to  1941—62  -    277 

t< 

8754   -        -86,87,491,493 

Section    1941—58    -      277,281-283 

4» 

8763   - 

-    491 

"       1943a         -       -     278,286 

4< 

8823   -        - 

-        -    670 

«       2014-5      -        -  79, 80, 86 

tt 

8850   -        - 

-     529,  533 

«       2037    -        -        -        -    579 

tt 

8889   -        - 

628,  531,  532 

-       2059   -        .        -        -    580 

tt 

3968   -        - 

-    251 

Sections  2007-2069  .       -       -     63 

tt 

4014  -        - 

246,  250,  251 

Section   2081    -       -       -     180,186 

tt 

4025   -        - 

-     677.  584 

*«       2081,8ub(i6      -     166,173 

Sections  4026,  4027  - 

-     577, 585 

Sections  2084.  2085  -       -       -    580 

tt 

4186.  4187  - 

.     858, 860 

Section   2128  -       -       -     296.802 

Section 

4206  .        - 

-     156,  185 

2187   -        -        -     124^  127 

Sections  4219,  4222  - 

-    169 

"       2289   -        ...    304 

Section 

4222,  subd  7 

-        -    172 

-       2302   -        -        .     666.660 

M 

4263  -        . 

-     605, 609 

Sections  2827a,  2327&,  2827c    -    487 

•« 

4256   -        - 

-    646 

Section   2347  207,210,212-214,216 

tt 

4436   -       - 

-     846,849 

•'       2639   -        ...    241 

tt 

4438/ 

-      51 

-       2640   -        -        -     287,241 

tt 

4595   -        - 

.        .      91 

-       2647   -        .        -         44,48 

tt 

4985   -        - 

80,90 

"       2656   ....      88 

tt 

4986   - 

-     662, 568 

«       2668  -       -       -       -    507 

a 

4987   -        - 

866,880,668 

Stipulations.    See  Attobnet  and  Client.    Jxtdohknti,  5. 
Stock  and  Stookholdebs.    See  Ck)BFOKATioNB,  1-6, 10-12. 


STREET  RAILWAYS. 

See  Quo  Wabbanto,  2.    Railboads,  1,  2. 

In  an  action  against  a  street  railway  for  negligently  killing 
plaintiff's  intestate  the  evidence  was  such  as  would  Justify  a 
finding  of  contributory  negligence,  and  on  that  subject  the  spe- 
cial verdict  contained  inconsistent  answers.  Held,  that  there 
was  no  abuse  of  discretion  in  granting  a  new  trial  because  of 
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the  unsatisfactory  cbaracter  of  the  verdict  (Heae  v.  Milwaukee 
E.  R.  d  L.  Co.  66 

2.  In  an  action  against  a  street  car  company  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's  negligence,  the  de- 
fense of  contributory  negligence  In  attempting  to  board  the  car 
before  it  had  stopped  was  interposed.  In  submitting  to  the 
jury  the  special  question  of  plaintiff's  contributory  negligence, 
the  court,  in  its  instructions  thereon,  referred  the  Jury,  with- 
^out  repeating,  to  the  definitions  of  ordinary  care  and  proximate 
cause  already  given.  No  other  negligence  of  plaintiff  was  sug- 
gested by  any  of  the  evidence  in  the  case,  nor  was  there  any  re- 
quest for  finding  by  the  Jury  upon  any  other  phase  of  neg- 
ligence attributable  to  plaintiff.  Held,  that  error  in  that  re- 
spect, if  any,  was  cured  by  the  answer  of  the  Jury  to  another 
question  of  the  special  verdict,  finding  that  plaintiff  did  not  at- 
tempt to  board  the  car  while  in  motion.  Meyer  t;.  MUuxtukee 
E,  R.  d  L.  Co.  336 

Stbezts.  See  MimiciPAL  Cobporations,  3,  li-18.  Quo  Wabbanxo. 
Railboads,  1,  2. 

SoBOONTBACTOB.    See  Liens,  1,  4,  5. 

SuBCONTBACTOB  OF  SUBCONTBACTOB.  SOO  LlENS,  5. 

Subpoena.    See  Justices'  Coubts,  3. 
Substitution.    See  Bills  and  Notes,  4. 
Suioms.    See  Insubancb,  22-25. 


SUMMONS. 
See  ATTAcmnsNT. 

1.  The  statutory  requisites  to  the  granting  of  an  order  for  service 

of  a  summons  by  publication  being  satisfied,  the  right  to  such 
order  is  absolute  regardless  of  whether  the  essential  allega- 
tions of  the  complaint  and  affidavit  upon  which  it  is  based  are 
true  or  not.    Qallun  v.  Weil,  236 

2.  Neither  the  issuance  of  a  writ  of  attachment  nor  the  seizure  of 

property  thereunder  is  requisite  to  an  order  for  service  of  a 
summons  by  publication  in  any  case.  I'bid. 

3.  The  right  to  make  service  of  a  summons  by  publication  only 

affects  the  thing  sought  to  be  reached  in  the  action;  therefore, 
where  the  thing  is  property  of  the  defendant  within  this  state, 
the  order  for  service  by  publication  by  the  express  words  of  the 
statute  is  granted  upon  the  complaint,  duly  verified  and  filed, 
and  an  affidavit,  together  showing  the  facts  required  to  exist, 
which  in  no  case  includes  seizure  of  property  into  the  custody 
of  the  law.    Sec.  2640,  Stats.  1898.  Ihid. 

4.  An  affidavit  for  service  of  a  summons  by  publication  being  made 

one  day  before  the  granting  of  the  order,  and  stating  that  the 
plaintiff  is  unable  with  due  diligence  to  make  service  of  the 
summons  upon  the  defendant,  and  further  stating  the  diligence 
exercised  to  make  such  service  to  be  the  placing  of  the  sum- 
mons in  the  hands  of  an  officer  for  service,  and  his  inability 
to  serve  the  same,  as  evidenced  by  his  return  thereon  dated 
fifteen  days  before  the  making  of  such  affidavit,  is  not,  as  a 
matter  of  law,  insufficient  to  support  the  order  as  regards  the 
statutory  requirement  that  it  shall  be  made  to  appear  that 
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plaintiff  Is  unable  wltli  due  diligence  to  serye  the  summons 
upon  the  defendant.  Ihid. 

6.  Where  the  sheriff's  return  on  a  summons  certifies  that  one  de- 
fendant could  not  be  found,  but  that  the  sheriff  served  the  sum- 
mons on  such  defendant  by  delivering  a  true  copy  to  his  wife, 
a  person  of  suitable  age  and  discretion,  etc.,  and  also  that  he 
served  the  same  personally  on  the  wife  by  delivery  of  a  copy, 
such  proof  of  service  is  not  overcome  by  affidavits  of  such  de- 
fendant and  his  wife,  made  five  years  thereafter,  that  such 
service  was  not  made,  when  it  further  appears  that  such  de- 
fendant had  made  two  prior  affidavits  entitled  in  the  action, 
stating  that  he  was  a  defendant  therein,  and  asking  in  one  for 
a  substitution  of  attorneys,  and  in  the  other  for  leave  to  file  an 
amended  answer.    Illinois  Steel  Co,  v.  Dettlaft,  319 

6.  Where  the  sheriff's  return  upon  a  summons  shows  a  legal  service 
thereof  upon  the  defendant,  upon  motion  to  set  aside  the  service 
and  vacate  judgment  entered  in  the  action,  the  showing  that 
no  service  was  ever  made  must  be  **moct  satisfactory."      Ibid. 

Superintending  Contbol  of  Supreme  Court.  See  Change  of.  Venue, 
2,  3. 

Supreme  Court.  See  Change  of  Venue,  2,  3.  Executors  and  Ad- 
ministrators, 4. 

Suretyship.  See  Executors  and  Administrators,  7-13.  Husband 
AND  Wife,  2,  4. 

Surplusage.    See  Justicjes*  Courts,  5. 

Surrender.    See  Landlord  and  Tenant,  1.    Vendors,  5,  6. 

SuR^TcvAL  of  Actions.    See  Action,  1. 

Tables.    See  Liens,  2. 

Taxation.    See  Constitutional  Law,  6,  7. 

Tenancy. 

At  sufferance.    See  Vendors,  5. 

•From  year  to  year.    See  Landlord  and  Tenant,  1. 

In  common.    See  Shipping. 
Tender.    See  Contracts,  9. 
Testacy  or  Intestacy?    See  Wills,  5-8. 
Testamentary  Trustees.     See  Executors  and  Administbatobs,   8. 

Trusts  and  Trustees,  5.    Wills,  1-4. 
Text-books.    See  Schools  and  School  Districts. 
Torpedo.    See  Railroads.  5-8. 

Traveling  Salesman.    See  Contracts,  1.    Guaranty. 
Traverse.    See  Attachment,  5. 

TRIAL. 

See  Appeal.     Change  of  Venue.     Garnishment,   1.     Judgments. 

Mandamus. 

Nonsuit.     See  Railroads,  9. 

Instructions  to  jury.  See  Assault  and  Battery,  1,  2.  Contracts, 
7-9.  Custom  and  Usage.  Damages,  1.  Evidence,  4.  Execu- 
TOBs  AND  Administbatobs,  1.  Negligence,  1-4.  Physicians,  1, 
2,  5.  Pleading,  2.  Railboadb,  10.  Stbeet  Railways,  2.  Wit- 
nesses, 1,  2. 

Vol.  116  —  47 
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1.  Exceptions  to  refusal  to  instruct  the  jury  subserTe  their  purpose, 

and  are  taken  in  due  time,  if  taken  after  the  retirement  of  the 
Jury  and  before  verdict.    Oehl  v.  Milwaukee  Produce  Co.    263 

2.  It  is  not  error  to  inform  the  jury  at  whose  request  certain  in- 

structions are  given.  Such  practice  is,  however,  disapproved. 
Meyer  v.  Milwaukee  E.  R.  d  L.  Co.  336 

3.  On  the  trial  of  an  action  the  court,  in  presenting  the  issues  to 

the  jury,  read  to  the  jury  portions  of  the  defendant's  pleading. 
The  charge  was  fair  throughout.  Held,  that  no  error  was 
thereby  committed.    Bizer  v.  Clark,  534 

4.  In  an  action  on  an  express  contract  the  defendant  is  not  preju- 

diced by  correct  instructions  as  to  implied  contracts,  the  jury 
having  been  expressly  charged  that  there  can  be  no  recovery 
on  an  implied  contract.  Such  instructions  amount  to  a  warn- 
ing to  the  jury,  fairly  tending  to  warn  them  against  the  error 
of  bringing  in  a  verdict  based  on  an  implied  agreement,  in 
case  an  express  contract  was  not  shown  to  their  satisfaction. 
Gates  V.  Er8kine*8  Estate,  586 

Direction  of  verdict.    See  Contracts,  2.    False  lMPBisoiTMBa?T,  1,  2. 

Findings:  Special  verdict.     See  Slandeb. 

5.  A  finding  of  the  trial  court,  "that  plaintiff  wholly  failed  to  sub- 

stantiate his  allegations  by  a  preponderance  of  evidence,"  stand- 
ing alone,  fails  to  declare  the  issuable  facts  upon  which  such 
conclusion  is  announced,  and  does  not  comply  with  sec.  2863, 
Stats.  1898,  requiring  the  trial  judge  in  his  decision  to  state  the 
facts  found  by  him.    Milwaukee  Nat.  Bank  v.  Oallun,  74 

6.  Where  in  a  preamble  to  his  findings  the  trial  judge  described 

plaintiff's  claim  as  to  two  issues  of  fact,  and  then  finds  "that 
plaintiff  wholly  failed  to  substantiate  his  allegations  by  a  pre- 
ponderance of  evidence,"  such  finding  will  be  presumed  to 
apply  to  those  issues  and  to  negative  them.  Ibid. 

7.  On  the  trial  of  an  issue  whether  a  written  receipt  for  the  pay- 

ment of  money  should  be  reformed,  so  as  to  express  that  the 
amount  paid  was  in  full  payment,  settlement,  satisfaction  and 
discharge  of  any  and  all  claims  held  by  the  receiptor,  the  ver- 
dict of  the  jury  is  merely  advisory.    Kammermeyer  v.  Hilz,  313 

8.  Where  a  special  verdict  taken  on  the  trial  of  an  equitable  issue 

is  adopted  by  the  court  it  must  be  regarded  as  the  findings  of 
the  court.  Ibid, 

Tbust-fund  Doctrine.    See  Corporations,  7-9. 

Trusts  by  operation  of  law.    See  Trusts  and  Trustees,  1,  2. 

TRUSTS  AND  TRUSTEES. 

See  Action,  1-3.    Corporations,  7-9.    Equity,  1,  2.    Executors  and 
Administrators,  8.    Wiixs,  1-4,  14-18. 

1.  Trusts  arising  otherwise  than  by  contract  inter  partes,  trusts 
created  by  operation  of  law,  whether  implied,  resulting,  or  con- 
structive, and  all  trusts  founded  in  contract  having  some  of  the 
elements  of  express  trusts  and  properly  referred  to  as  such, 
though  not  belonging  to  that  species  of  express  trusts  cogni- 
zable only  in  a  court  of  equity,  are  subject  to  the  statute  of 
limitations.     Buttles  v.  De  Baun,  323 


Wis.] 


INDEX  739 


2.  A  complaint  alleged,  among  other  facts,  that  defendant,  acting 

as  agent  for  plaintiff,  sold  land  belonging  to  plaintiff  and  re- 
ceived the  whole  consideration,  part  of  which  defendant  con- 
verted to  his  own  use;  that  afterwards  plaintiff  consented  to  the 
retention  of  such  sum  on  condition  that  defendant  use  it  to  pay 
a  debt  due  by  plaintiff  to  a  third  person.  The  complaint  further 
alleged  that  such  agreement  of  defendant  was  not  kept,  and 
that  defendant  at  no  time  assumed  any  position  inconsistent 
with  being  a  trustee  of  such  fund,  but  plaintiff  failed  to  plead 
that  the  defendant  had  assented  to  the  alleged  agreement. 
Held,  under  the  allegations  of  conversion,  that  defendant  be- 
came a  constructive  trustee,  or  trustee  by  operation  of  law,  and 
hence  not  within  the  judicial  rule  exempting  express  trusts 
from  the  operation  of  the  statute  of  limitations.  Il)id. 

3.  In  such  case,  the  complaint  further  alleged  facts  showing  that 

the  conversion  by  defendant  of  the  proceeds  of  the  sale  took 
place,  and  knowledge  thereof  was  brought  home  to  plaintiff, 
more  than  twenty  years  before  the  commencement  of  the  ac- 
tion. Held,  that  the  use  of  the  trust  fund  by  the  trustee  for  his 
own  benefit,  and  in  a  way  clearly  inconsistent  with  the  trust, 
was  such  a  repudiation  of  the  trust  as  brought  it  within  the 
rule  that  the  statute  of  limitations  begins  to  run  from  the  time 
when  the  repudiation  of  the  trust  is  brought  home  to  the  person 
entitled  to  enforce  It,  and  that  therefore  plaintiff's  demand  was 
barred.  Ibid. 

4.  A  trust  never  fails  for  want  of  a  trustee.    Where  the  office  be- 

comes vacant  the  trust  continues,  its  execution  only  being  in- 
terrupted, and  judicial  power,  under  equity  jurisdiction,  will 
compel  and  supervise  the  execution  of  the  trust  where  there  is 
no  statute  providing  for  the  emergency.    McWilliams  v,  GougK 

576 
Testamentary  trustees. 

6.  Under  sec.  4025,  Stats.  1898,  the  giving  of  such  bond  "as  the 
court  may  order"  is  made  essential  to  the  official  character  of 
a  testamentary  trustee  to  perform  the  trust  Under  sec.  4026, 
any  person  appointed  testamentary  trustee,  who  shall  refuse  to 
give  the  bond  required,  or  neglect  to  do  so  for  twenty  days 
after  receiving  notice  that  such  bond  is  required,  shall  be 
deemed  to  have  declined  such  trust,  and  under  sec.  4027,  any 
testamentary  trustee  appointed  by  the  court,  on  failure  of  the 
trustee  named  In  the  will  to  qualify,  shall  be  subject  to  the 
provisions  of  the  statute  regarding  trustees  appointed  by  will, 
and  "the  estate  so  given  in  trust  shall  vest  in  such  trustee  in 
like  manner,  to  all  intents  and  purposes,  as  the  same  vested 
in  the  original  trustee  named  in  such  will."  Testatrix  devised 
her  property  to  G.  as  executor  and  trustee,  to  be  held  In  trust 
for  the  support  of  a  step-son,  and,  on  his  death,  to  sell  the  same 
and  divide  the  proceeds  among  her  children.  The  executor  and 
trustee  qualified  as  executor  and  administered  the  estate,  and 
final  judgment  was  entered  therein,  assigning  the  estate  to  G. 
as  trustee,  but  G.  never  gave  bond  as  such  trustee.  Held,  that 
the  title  to  testatrix's  estate  vested  in  G.  as  executor  and  trus- 
tee by  force  of  the  will,  regardless  of  his  failure  to  qualify  as 
such  trustee,  his  right  to  execute  the  trust  being  postponed 
until  he  filed  such  bond  as  the  county  court  should  order.  Mc- 
WUUams  v.  Oough,  576 
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Undue  Iioxuence.    See  Guts,  2. 
Uniformity.    See  Constitutional  Law,  6. 
Ultra  Vires.    See  Insurance,  14. 
Uses  and  Trusts.    See  Wills,  14. 
Value.    See  Physicians. 

VENDORS. 

See  Contracts,  14-16,  20-23.    Insurance,  8.    Landlord  and  Tenant, 

4-7. 

1.  In  an  action  against  a  vendor  for  breach  of  his  covenant  of  seisin 

the  complaint,  among  other  things,  alleged  that  the  vendor 
never  had  possession,  actual  or  constructive,  of  the  land  con- 
veyed, nor  any  title  or  interest  therein,  and  that  other  persons 
named  had  the  title  in  fee  simple  and  lawful  right  to  the  land 
under  recorded  tax  deeds.  Held,  that  a  cause  of  action  for 
breach  of  the  covenant  of  seisin  was  stated,  although  tax  deeds 
do  not  always  divest  the  title  of  the  original  owner.  Koepke 
V.  WinterfLeldj  44 

2.  In  such  case  where  the  cause  of  action  alleged  is  not  for  rescis- 

sion of  the  conveyance,  but  for  damages  for  breach  of  the  cove- 
nant of  seisin,  the  plaintiff  need  not  allege  a  reconveyance  or 
an  ofCer  to  reconvey  the  land.  Ibid. 

3.  In  an  action  against  a  vendor  for  false  representations  in  the 

sale  of  land,  the  complaint,  among  other  things,  alleged  that 
the  representations  as  to  title  were  made  with  intent  to  defraud 
the  plaintiff;  that  she,  relying  thereon,  conveyed  her  house  and 
lot  to  defendant  in  exchange  for  the  land,  and  that  the  vendor 
knew,  at  the  time,  of  outstanding  tax  deeds,  ownership  and 
title.  Held,  that  the  pleading  stated  facts  sufficient  to  consti- 
tute a  cause  of  action  for  damages  for  the  alleged  fraud.    Ibid. 

4.  An  acion  against  a  vendor  for  breach  of  his  covenant  of  seisin 

may  be  joined  with  an  action  against  him  for  false  representa- 
tions in  the  sale  of  the  same  land.  Ibid. 

5.  A  provision  in  a  contract  for  the  sale  of  lands  that,  on  the  ven- 

dee's default,  he  should  hold  the  premises  from  the  date  of 
the  contract  as  tenant  at  sufferance  of  the  vendor,  subject  to 
be  removed  as  a  tenant  holding  over  by  process,  under  the 
statute  in  such  case  made  and  provided,  is  ineffective  to  change 
the  relationship  between  the  vendee  in  possession-  and  the 
vendor  to  that  of  landlord  and  tenant,  or  deprive  such  vendee 
of  his  rights  and  equities  under  his  contract  of  purchase. 
Wright  V.  Roberts.  22  Wis.  161,  distinguished;  Diggle  v. 
Boulden,  48  Wis.  477.  followed.    Hill  v.  Sidie,  602 

6.  Sec.  2302,  Stats.  1898,  provides  that  an  interest  in  land  cannot 

be  surrendered  otherwise  than  by  act  or  operation  of  law,  or 
by  deed  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing. Held,  that  a  surrender  of  a  land  contract  by  the  vendee 
to  the  vendor,  and  acceptance  thereof,  coupled  with  an  inten- 
tion by  both  parties  to  extinguish  the  vendee's  equity,  satisfies 
the  statute.    Hogue  v.  Farmer b'  M.  F.  Ins.  Co,  656 

Verdict.  See  Appeal,  13,  14.  Bills  and  Notes,  7,  8.  Contracts,  2,  6. 
False  Imprisonment,  1,  2,  Garnishment,  1.  Slander.  Street 
Railways.    Trial,  7.    Shipping. 
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Vested  Rights.  See  CJontbacts,  21.  Insurance,  12.  Trusts  and 
Trustees,  5.    Wills,  12,  13,  15. 

Voluntary  Appearance.    See  Judgments,  7,  8 

Voluntary  Associations.  See  Arbitration,  4-6.  Associations.  In- 
surance, 13-21. 

Waiter.  See  Fraud,  1,  B-7,  12.  Insurance,  18,  20,  21,  23.  Landlord 
AND  Tenant,  1.    Mortgages.    Negligence,  7.    Sales,  3, 10. 

WARRANTY 

Bee  Husband  and  Wmc,  6.    Landlord  and  Tenant,  2,  3.    Physicians, 

1,  3.    Sales. 

A  warranty  Is  always  a  representation,  but  the  reverse  Is  not 
necessarily  true,  the  first  being  a  more  comprehensive  term. 
Matteson  v.  Rice,  328 

Water  Rates.    See  Certiorari,  3.    Municipal  Corporations,  11-13. 

Waters  and  Water  Courses.    See  Railroads,  10-12 

Waterworks.    See  Municipal  Corporations,  4-13. 

WILLS. 
See  Insurance,  9-12. 
Construction:  Duties  of  executor:  Power  of  sale, 

1.  The  will  of  testator  devised  his  homestead  to  his  four  children. 

It  further  provided  that  all  the  residue  of  his  estate  should  go 
to  them  in  trust  to  sell  and  distribute  to  beneficiaries  named. 
By  a  codicil,  made  after  the  death  of  one  child,  he  gave  one- 
twelfth  of  his  estate  to  the  children  of  such  deceased  child,  to 
be  held  for  them  In  trust,  and  directed  that  Immediately  after 
his  death  his  homestead  be  sold  and  the  proceeds  disposed  of 
according  to  the  terms  of  the  will  and  codicil.  The  will  ap- 
pointed an  executor,  and  appointed  the  testator's  children  as 
trustees  to  sell  and  distribute  the  residuum  of  the  estate.  Sec. 
2128,  Stats.  1898,  provides  that  when  a  power  in  trust  Is  created 
by  will,  and  the  testator  has  omitted  to  designate  by  whom  the 
power  is  to  be  executed,  Its  execution  shall  devolve  upon  the 
circuit  court.  Held,  that  sec.  2128  did  not  apply;  that  by  the 
terms  and  provisions  of  the  will  the  sale  of  the  homestead  was 
made  a  part  of  the  administration  of  the  estate,  and,  having 
appointed  an  executor,  thereby  the  testator  designated  such 
executor  to  make  such  sale.    Lawrence  v.  Barker,  294 

2.  In  such  case,  It  was  error  to  assume  that  the  testator  had  omit- 

ted to  designate  by  whom  the  power  of  sale  was  to  be  executed, 
and,  by  applying  said  sec.  2128  to  the  situation  under  said  will, 
appoint  a  trustee  to  make  such  sale.  IMd. 

3.  In  such  case,  there  was  nothing  In  the  will  expressly  giving  the 

trustees,  appointed  to  sell  and  distribute  the  residue  of  the  es- 
tate, any  right  or  authority  over  the  homestead.  Held,  that  the 
sale  of  the  homestead  being  a  duty  to  be  performed  by  the  exec- 
utor as  part  of  the  administration  of  the  estate,  and  the  pro- 
ceeds, when  realized,  being  a  part  thereof,  such  proceeds  should 
be  paid  and  distributed,  as  personalty,  directly  to  the  bene- 
ficiaries named,  and  It  was  therefore  error  to  direct  the  executor 
.(appointed  by  the  court  trustees  for  the  purpose  of  making  sale 
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of  the  homestead)  to  pay  oyer  the  proceeds  to  the  three  chil- 
dren as  trustees,  to  be  by  them  Immediately  distributed.    Ibid. 

4.  Testator  gave  his  homestead  and  household  effects  to  his  four 
children,  and  the  residue  of  his  estate  to  them  as  trustees  for 
sale  and  distribution  among  designated  beneficiaries.  After  the 
death  of  one  child,  he  made  a  codicil  by  which  he  gave  to  the 
children  of  such  deceased  child  one-twelfth  interest  "in  all  my 
estate,  real,  personal,  and  mixed."  The  codicil  further  pro- 
vided that  the  homestead  be  sold,  and  that  its  proceeds  be  dis- 
posed of  "according  to  the  terms  of  my  will  and  the  provisions 
of  the  codicils  thereof."  Held,  that  the  word  "all"  in  the  ex- 
press command  that  the  grandchildren  were  to  have  one- 
twelfth  of  all  the  estate,  was  too  significant,  definite,  and  unam- 
biguous to  warrant  a  construction  that  would  deprive  the 
grandchildren  of  one-twelfth  of  the  proceeds  of  the  homestead. 

Ibid, 
Bame:  Testacy  or  intestacy:  Bequests  by  implication. 

6.  Where  a  decedent  has  left  a  will,  the  question  whether  intestacy 
exists  as  to  any  part  of  his  estate,  and  the  rights  of  his  heir 
thereto,  depends  not  upon  whether  the  testator  intended  such 
situation  to  exist,  or  supposed  it  would  exist,  but  whether  he 
has,  by  his  will,  disposed  of  all  his  property.  Lawrence  v. 
Barber,  294 

6.  In  determining  whether  there  is  intestacy  as  to  any  part  of  a  tes- 

tator's estate,  it  is  not  absolutely  imperative  that  express  and 
unambiguous  words  of  gift  and  designation  of  beneficiaries 
should  be  physically  written  in  the  will;  it  is  sufficient  that  the 
court  can  find  by  necessary  implication  from  the  words  used, 
that  the  testator  had  an  intent  that  his  property  should  go  in  a 
certain  direction,  and  that  he  has  so  attempted  to  declare  that 
intent  Ibid. 

7.  The  presumption  that  one  who  makes  a  will  intends  to  dispose 

of  all  his  property  is  not  conclusive  on  the  question  of  intestacy. 
In  determining  that  question,  it  is  not  without  weight  in  inter- 
preting and  construing  the  language  used,  and  may  be  used  to 
aid  the  court  in  understanding  what  was  attempted  to  be  ex- 
pressed. Ibid. 

8.  Testator  gave  his  homestead  to  his  four  children,  and  the  resi- 

due of  his  estate  to  them  in  trust  for  sale  and  distribution 
among  the  four  children  and  another.  One  child  having  died, 
he  made  a  codicil  reciting  that  he  desired  to  modify  that  portion 
of  his  will  giving  certain  of  his  estate  to  the  deceased  son,  one 
of  the  four,  and  did  modify  it  by  revoking  all  devises  and  be- 
quests made  to  him.  He  then  gave  to  the  deceased  son's  two 
children  a  one-twelfth  interest  in  all  his  estate,  to  be  held  in 
trust  until  their  majority,  provided,  if  either  died  during  minor- 
ity, that  then  a  proportionate  part  of  the  devise  should  revert 
to  the  estate  to  be  divided  according  to  the  provisions  of  the 
will  and  codicil.  He  expressly  forbade  the  mother  of  the 
children  from  acting  as  trustee,  and  expressed  a  desire  that 
none  of  his  estate  should,  either  directly  or  indirectly,  pass 
to  her  or  under  her  control.  He  also  directed  that  his  home- 
stead should  be  sold  immediately  after  his  death,  and  the  pro- 
ceeds disposed  of  according  to  the  terms  of  his  will  and  codicil. 
In  all  other  particulars  he  ratified  his  will.    Held: 

(1)  That  the  last  will  of  testator  consisted  not  of  one  paper, 
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but  of  the  will  and  codicils  together,  and  that  they,  interacting 
on  each  other,  spoke  his  purpose  that  the  entire  estate  should 
be  divided  between  the  five  persons  in  the  proportions  named. 

(2)  That  none  of  his  estate  was  Intestate  property. 

(3)  That  the  grandchildren  took  their  one-twelfth  of  the 
residuum  of  the  estate  subject  to  the  trust  created  by  the  will. 

(4)  That  the  grandchildren  had  no  interest  in  the  question 
whether  or  not  the  trust  was  valid  as  to  the  interests  of  those 
who  were  at  once  trustees  and  beneficiaries,  nor  whether  there 
was  any  merger  as  to  such  interests.  Ibid. 

Same:  Support  of  hene/iciary :  Claim  against  estate. 

9.  A  testator  expressly  charged  his  estate  with  the  support  of  his 
son  Henry  "during  his  natural  life,"  and  expressly  provided 
that  in  case  said  son  survived  his  mother,  and  remained  un- 
married, as  he  did,  "all  of  his  real  and  personal  estate  remain- 
ing" should  go  to  his  said  son  "during  his  natural  life,  for  his 
said  Henry's  support,"  and  at  his  death  to  be  divided  equally 
between  the  testator's  "legal  surviving  heirs,  share  and  share 
alike."  Held,  that  said  son  Henry,  by  virtue  of  such  provision 
of  the  will,  had  the  absolute  right  to  such  support  out  of  his 
father's  estate,  independently  of  any  contract  with  any  one  au- 
thorized to  represent  the  estate.    Warhurton  v.  Williams,      557 

10.  In  such  case,  the  rights  of  the  testator's  heirs  in  his  estate  are 

subject  and  subordinate  to  Henry's  right  to  support  Ihid. 

11.  Plaintiff,  a  grandson  of  said  testator,  and  nephew  of  Henry, 

after  the  death  of  testator's  widow,  furnished  said  Henry  with 
his  support,  etc.  On  the  death  of  Henry,  plaintiff  was  ap- 
pointed administrator  of  Henry's  estate  and  filed  his  claim 
therein  for  such  support,  and,  on  its  allowance,  filed  it  against 
testator's  estate.  Held,  that  plaintiff  was  entitled  to  reason- 
able compensation  out  of  the  estate  of  testator  for  the  support 
so  furnished.  Ibid. 

Same:  Vested  or  contingent  estates. 

12.  Testator  devised  a  life  estate  in  all  his  property  to  his  wife  so 

long  as  she  remained  his  widow,  and,  at  her  death,  directed 
ihat  the  property  be  equally  divded  between  four  of  his  chil- 
dren. The  third  clause  of  the  will  provided  that,  If  the  wife 
should  marry,  the  property  should  be  sold,  and,  after  paying 
his  wife  certain  bequests,  the  remainder  should  be  divided 
among  the  same  four  children.  The  will  also  declared  that  no 
other  person  or  persons,  except  those  mentioned,  should  have 
any  share  in  the  property,  and  that  he  had  previously  given  to 
his  other  children  all  he  Intended  them  to  have.  Held,  that 
under  sec.  2037,  R.  S.  1878,  the  interests  of  the  four  children 
mentioned  vested  at  once  on  the  death  of  the  testator.  Smith 
V.  Smith,  570 

Same:  Conditions  subsequent. 

13.  A  testator  devised  the  residue  of  his  estate,  consisting  of  land,  to 

his  son  (who  had  disappeared)  on  condition  that  if  he  was 
not  heard  from  within  ten  years  from  the  date  of  the  will  the 
land  should  go  to  nephews  and  nieces.  Before  the  expira- 
tion of  the  ten  years  the  son's  wife,  on  the  ground  of  desertion, 
obtained  a  divorce  a  mensa  et  tkoro,  and  the  judgment  therein 
adjudged  to  her  whatever  right,  title  and  interest  the  son  had 
in  the  testator's  lands.    Afterwards,  on  ejectment  being  brought 
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against  the  son's  wife.  Judgment  was  rendered  adjudging  that 
under  the  will  a  present  estate  in  fee  was  vested  in  the  son, 
but  not  deciding  whether  such  estate  was  a  base  fee  by  reason 
of  the  condition,  or  whether  such  condition  was  void  because 
too  indefinite  to  be  enforced.  After  the  ten  years  had  elapsed, 
the  son  not  having  been  heard  from,  the  nephews  and  nieces 
brought  ejectment  against  the  son's  wife.  Held,  that  the  condi- 
tions annexed  to  the  devise,  with  the  limitation  over  to  the 
plaintiffs,  was  binding,  and,  the  ten  yecirs  having  expired,  the 
title  to  the  land  vested  in  plaintiffs,  as  tenants  in  common. 
Connor  v.  Sheridan^  666 

Same:  Equitable  conversion:  Rights  of  beneficiaries. 

14.  A  will  devised  the  real  estate  of  testatrix  to  G.,  as  executor  and 

trustee,  with  directions  to  support  her  step-son  during  his 
life,  and  provided  that,  on  his  death,  the  land  should  be  sold 
and  the  proceeds  divided  among  testatrix's  children  who  should 
then  be  living,  and  the  heirs  of  those  who  had  deceased.  Held, 
that  the  mandatory  language  of  the  will,  requiring  the  real  es- 
tate devised  to  the  executor  and  trustee  to  be  converted  by  him 
into  money  and  distributed  in  that  form  to  the  ultimate  bene- 
ficiaries, by  the  doctrine  of  equitable  conversion,  impressed  on  ^ 
the  real  estate  the  character  of  personalty,  and  a  trust  in  per- 
sonal property  was  thereby  created,  which  was  not  within  the  , 
statute  of  uses  and  trusts.    McWilliams  v.  Gough,                 576                          < 

15.  In  such  case,  the  children  of  testatrix,  some  before  and  some  I 

after  the  death  of  the  step-son,  quit-claimed  their  interests  in 
such  real  estate  to  plaintiff,  who  brought  this  action  against  | 

4  the  executor  and  trustee  to  quiet  title  In  himself.  Held,  that 
the  title  to  such  real  estate  vested  in  fact,  as  well  as  In  form, 
in  the  executor  and  trustee;  that  there  was  no  way  by  which 
the  title  thereto  could  pass  from  the  executor  and  trustee  to 
the  beneficiaries  under  the  will  by  mere  operation  of  law,  and 
that  such  beneficiaries  not  possessing  any  title,  their  deeds 
vested  no  title  In  their  grantee.  Ibid. 

16.  Such  deeds  only  gave  plaintiff  an  equitable  right  to  stand  for  I 

his  grantors  in  the  distribution  of  the  trust  fund  under  the  . 

terms  of  the  will.  Ibid.  , 

17.  A  will  devised  lands  to  executors  and  trustees  to  hold  in  trust  I 

for  the  support  of  a  step-son,  and  provided  on  his  death  that 
such  lands  be  sold  and  the  proceeds  divided  among  several 
beneficiaries.  Held,  that  each  beneficiary  was  entitled  to  the 
full  benefit  of  a  complete  execution  of  the  trust  as  designed  by 
the  testatrix,  and  the  election  of  one  beneficiary  to  take  land 
instead  of  money,  cannot,  as  against  a  non-consenting  bene- 
ficiary, reconvert  what  is  in  effect  a  bequest  of  personalty  into 
realty.  Tbid. 

18.  A  will  provided  that  certain  lands  should  be  held  in  trust  for 

the  support  of  testatrix's  step-son,  and,  on  his  death,  should  be 
sold  and  the  proceeds  paid  to  testatrix's  five  children,  "share 
and  share  alike,"  provided,  in  case  of  the  death  of  any  of  such  | 

children  before  the  step-son,  that  the  share  coming  to  such  de- 
ceased child  should  be  paid  to  his  heirs  in  equal  parts.  All  of 
testatrix's  children  survived  her,  and  one  of  them  died  before 
the  step-son  leaving  children  Held,  that  the  executor  and  trus- 
tee should  divide  the  proceeds  one-fifth  to  each  of  the  children 
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of  testatrix  living  at  the  step-son's  death,  and  one-fifth,  share 
and  share  alike,  to  the  children  of  the  child  who  predeceased 
the  step-son.  IMd. 

Testamentary    trustees.     See    Executobs   and    Administbatobs,    8. 
Trusts  and  Tbustees,  5. 

WITNESSES. 
See  Assault  and  Batteby,  2. 

1.  An  instruction  that,  if  the  jury  find  any  witness  has  sworn 

falsely  as  to  any  material  fact,  the  jury  is  at  liberty  to  reject 
his  entire  testimony,  unless  corroborated,  is  erroneous  in  omit- 
ting the  element  of  wilful  false  swearing.  Oehl  v.  Milwaukee 
Produce  Co.  263 

2.  A  requested  instruction  that  the  jury,  in  determining  the  credi- 

bility of  the  plaintiff,  may  consider  the  motive  he  had  to  tes- 
tify in  his  own  favor,  is  properly  modified  by  striking  out  from 
the  requested  instruction  the  clause,  "and  you  should  especially 
remember  how  far  he  is  contradicted  by  disinterested  witnesses 
upon  the  most  material  matters."  Meyer  v.  Milwaukee  E.  R.  d 
L.  Co,  336 

3.  Where  a  wife  is  defending  an  action  in  a  representative  ca- 

pacity, an  objection  to  competency  of  her  husband  as  a  witness 
is  not  tenable.    (Gordon  v.  Sullivan,  543 

WoBDS  and  Phrases. 

Amount  of  loss,  in  insurance  policy.    See  Insurance.  3. 

Amount  of  liability.  In  insurance  policy.    See  Insurance,  4. 

Amount  of  the  insurance,  in  insurance  policy.    See  Insurance,  2. 

All  in  will.    See  Wells,  4. 

All  stocks  issued,  in  statute.    See  Ck)BPORATioNS,  1. 

Franchise,  in  statute.    See  Quo  Warranto,  2. 

Holding  and  exercising  any  franchise,  in  statute.    See  Quo  War- 
ranto, 3. 

Issue  any  stock,  in  statute.    See  Corporations,  1. 

Loss,  in  insurance  policy.    See  Insurance,  1. 

Market  value.    See  Damages,  3. 

Occupation,  in  insurance  policy.    See  Insurance,  27. 

Person,  in  statute.    See  Quo  Warranto. 

Proximate  cause,  in  instruction  to  jury.    See  Negligence,  1. 

To  he  taken  as  ordered,  in  contract.    See  Contracts,  4. 

Within  the  scope  of  the  agency.    See  Principal  and  Agent. 
Writs. 

Of  attachment.    See  Attachment.    Summons,  2-4. 

Of  certiorari.    See  Certiorari. 

Of  mandamus.    See  Mandamus. 
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